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Semoklebebi 
 
ix., - ixileT; 
Sead., - SeadareT; 
mag., - magaliTad;  
BIT – ormxrivi sainvesticio xelSekruleba; 
ICSID konvencia - `saxelmwifosa da sxva saxelmwifos 
subieqtebs Soris arsebuli sainvesticio davebis mogvarebis 
Sesaxeb“ 1965 wlis vaSingtonis konvencia; 
ECT – energetikis qartia; 
NAFTA - Crdilo amerikis Tavisufali savaWro SeTanxmeba; 
OECD - ekonomikuri TanamSromlobisa da ganviTarebis 
organizacia; 
TFEU - evrokavSiris funqcionirebis Sesaxeb SeTanxmeba; 
FCN - megobruli savaWro da navigaciis xelSekruleba; 
ADR - davis alternatiuli gadawyveta; 
SCC – stoqholmis savaWro palatis saarbitraJo instituti; 
ECJ - evropis marTlmsajulebis sasamarTlo; 
ASEAN - aziis samxreT-aRmosavleT qveynebis gaerTianebis 
mier miRebuli SeTanxmeba; 
ICC- saerTaSoriso savaWro palata; 
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Sesavali 

 
investiciebis samarTlebrivi normebiT dacva Tanamedrove 

samarTlis erT-erTi aqtualuri da metad problemuri sakiTxia. am 
TvalsazrisiT, ucxoeli investorisa da ucxouri investiciebis 
dacva kidev ufro did samarTlebriv sirTuleebTan aris 
dakavSirebuli. Tanamedrove saerTaSoriso biznes urTierTobebi 
didi xania gascda erTi konkretuli qveynis marTlwesrigsa da 
farglebs, rac saerTaSoriso masStabiT qveynebisa da sxvadasxva 
organizaciis mier SemuSavebuli qcevis wesebis amoqmedebas 
moiTxovs. kerZod, TiToeuli saxelmwifo, romelsac surs, erTi 
mxriv, Sida ekonomikuri donis ganviTareba da meore mxriv, 
ucxouri investiciebis mozidva, cdilobs Seqmnas iseTi 
samarTlebrivi reJimi, romelic investoris da miT ufro ucxoeli 
investoris interesebs maqsimalurad daicavs. 

saerTaSoriso sainvesticio samarTali erT-erTi metad 
mniSnelovani da praqtikuli sferoa. praqtikuli TvalsazrisiT 
investorsa da saxelmwifos Soris warmoSobili samarTlebrivi 
urTierToba sakmaod problemur sakiTxs warmoadgens. 
problemuria investiciis daculobis xarisxi, rac xSir 
SemTxvevaSi sainvesticio davis mizezic ki xdeba. Sesabamisad, 
sadisertacio naSromis mizania Tanamedrove sainvesticio 
samarTlis  mniSvnelovani sakiTxebis gamokvleva. warmodgenili 
kvleva miznad isaxavs saqarTveloSi ucxouri investiciebis 
dacvis mimarT moqmedi sakanonmdeblo normebis analizs da maTi 
Sesabamisobis dadgenas saerTaSoriso da evropul regulaciebTan.  

zemoaRniSnuli miznebis misaRwevad naSromSi etapobrivad 
iqneba gamokvleuli, erTi mxriv, qarTuli kanonmdebloba da misi 
Sesabamisoba saerTaSoriso da evropul midgomebTan, xolo meore 
mxriv ki, gaanalizdeba „saxelmwifosa da sxva saxelmwifos 
subieqtebs Soris arsebuli sainvesticio davebis mogvarebis 
Sesaxeb“ 1965 wlis vaSingtonis konvencia, 1  romelic Tanamedrove 
saerTaSoriso sainvesticio samarTalSi umniSvnelovanes rols 
asrulebs. Sesabamisad, naSromis erT-erTi ZiriTadi nawili 
daeTmoba swored aRniSnuli konvenciis safuZvelze Seqmnili 
saarbitraJo institutis (ICSID arbitraJis) saarbitraJo praqtikas, 
romelic Zalian mdidaria da mrval sxvadasxva sakiTxs moicavs.  

saarbitraJo praqtikis Seswavlas 3 mniSvnelovani mizani 
aqvs: pirveli – gaanalizdeba Tanamedrove saerTaSoriso praqtika, 
rac mniSvnelovan praqtikul rols Seasrulebs qarTuli 
kanonmdeblobisa da saxelmwifos mxridan ucxouri investiciebis 
dacvis sakiTxSi; meore – Sefasdeba qarTuli kanonmdeblobis 
Sesabamisoba saerTaSorisod aRiarebul wesebTan da mesame - 
dRemde (ICSID) arbitraJSi saqarTvelos winaaRmdeg ganxilulia 
araerTi dava, romelTa umravlesobac saqarTvelosTvis negatiuri 

                                                             
1 https://icsid.worldbank.org/en/Documents/icsiddocs/ICSID%20Convention%20English.pdf  
ukanasknelad iqna gadamowmebuli - 17.05.2017. 
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SedegebiT dasrulda. 2  aRniSnul saqmeebSi calsaxad dadga 
sakiTxi imis Sesaxeb, Tu ramdenad efeqturad icavda saxelmwifo 
saqarTveloSi Semosul ucxour investiciebs. TavisTavad 
negatiuri statistika mianiSnebs imaze, rom saxelmwifos hqonda 
garkveuli problemebi. Sesabamisad, rogorc saerTaSoriso, ise 
evropuli sainvesticiosamarTlebrivi mowesrigebis ganxilva-
gaanalizeba udavod mniSvnelovani iqneba qarTul samarTlebriv 
sivrcesa da praqtikaSi arsebuli sakanonmdeblo xarvezebis 
sistemurad gamovlenisa da gadawyvetis saqmeSi.  

sadisertacio naSromSi ganxiluli sakiTxis aqtualobas 
ganapirobebs bolo dros mimdinare saerTaSoriso 
kerZosamarTlebrivi da sainvesticiosamarTlebrivi movlenebi. 
kerZod, saqarTveloSi bolo 15 wlis manZilze izrdeba ucxouri 
investiciebis Semodineba, rac saerTaSoriso saarbitraJo 
tribunalebSi arsebuli sainvesticio davebiTac naTlad 
dasturdeba. Sesabamisad, dRis wesrigSi dgeba sakiTxi imis 
Sesaxeb, Tu ramdenadaa qarTuli kanonmdebloba morgebuli, erTi 
mxriv, ucxoeli investoris interesebs da meore mxriv, ramdenadaa 
daculi ucxouri investicia saqarTveloSi.  

`sainvesticio saqmianobis xelSewyobisa da garantiebis 
Sesaxeb~ 3  saqarTvelos kanonis dRes moqmedi redaqcia upirobod 
icavs ucxour investiciebs, Tumca arsebobs mTeli rigi 
sakiTxebisa, romlebic kanonmdeblobiT ar aris mowesrigebuli da 
romlebic praqtikuli TvalsazrisiT aqtualuria. aRniSnulis 
naTeli dadasturebaa Tundac is, rac zemoT ukve aRiniSna. 
kerZod, saubaria saerTaSoriso sainvesticio davis ganmxilveli 
saarbitraJo tribunalis mier saqarTvelos winaaRmdeg gamotanil 
gadawyvetilebebze. Sesabamisad, sasurvelia, rom gaanalizdes 
erTi mxriv, saerTaSoriso praqtika da meore mxriv, qarTuli 
kanonmdebloba, raTa amiT Tavidan iqnas acilebuli SesaZlo 
saerTaSoriso donis davebi. amasTan, calsaxaa, rom aramxolod 
davebis prevencia, aramed Tavad ucxouri investiciebis 
mozidvacaa saxelmwifos mizani, rac aseve Sesabamisi 
sakanonmdeblo garemos Seswavlasa da analizs gulisxmobs.  

winamdebare sadisertacio naSromSi didi yuradRebaa 
gamaxvilebuli sainvesticio samarTlis evropul modelze. unda 
aRiniSnos, rom evropuli sainvesticiosamarTlebrivi reJimi 
specifikuri da garkveulwilad avtonomiuri reJimia, rac mis 
gansakuTrebulobasa da saerTaSoriso konteqstSi 
gamorCeulobaze miuTiTebs. Sesabamisad, naSromSi, erTi mxriv, 
gaanalizebulia qarTuli sainvesticiosamarTlebrivi mowesrigeba, 
meore mxriv, gamokvleulia saerTaSoriso standartebi da 

                                                             
2  saqmeebis CamonaTvali xelmisawvdomia: 

https://icsid.worldbank.org/en/Pages/cases/ConcludedCases.aspx?status=c ukanasknelad iqna 

gadamowmebuli – 15.02.2020. 

3 parlamentis uwyebani, 29-30/5, 11/12/1996, saregistracio kodi: 
240.080.000.05.001.000.178.  
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konvenciebi, xolo mesame mxriv ki, detalurad aris Sefasebuli 
evropis masStabiT, avtonomiurad arsebuli 
sainvesticiosamarTlebrivi regulireba. amasTan, naSromSi 
mniSvnelovani aqcenti gakeTdeba qarTul kanonmdeblobasa da 
saqarTvelos mier sxvadasxva qveyanasTan gaformebuli ormxrivi 
sainvesticio xelSekrulebebis samarTlebriv mowesrigebasa da 
praqtikaSi maTi gamoyenebis sakiTxebze. naSromSi mniSvnelovani 
yuradReba eTmoba `asocirebis Sesaxeb SeTanxmebas~, 4  romelic 
saqarTvelom evropis kavSirTan gaaforma. aRniSnul aqts 
mniSvnelovani roli akisria ucxouri investiciebis dacvis 
sferoSi.  

 evrokavSiris masStabiT, ucxouri investiciebis dacvis 
sakiTxi kidev ufro aqtualuri gaxda mas Semdeg, rac 
evrokavSiris qveynebma miiRes e.w. `lisabonis SeTanxmeba~,5 romlis 
Semdegac sainvesticio politika mTlianad axleburad 
mowesrigda. 6  `lisabonis SeTanxmebis~ Sesabamisad, mxolod 
evrokavSiria uflebamosili daareguliros pirdapir ucxour 
investiciebTan dakavSirebuli sakiTxebi, rac imas niSnavs, rom 
wevr saxelmwifoebs CamoerTvaT ufleba individualurad 
ganaxorcielon damoukidebeli sainvesticio politika 
evrokavSiris arawevr qyvynebTan mimarTebiT, dadon axali 
ormxrivi sainvesticio xelSekrulebebi an ukve dadebul 
SeTanxmebebSi Seitanon cvlilebebi. 7  aRniSnuli sakiTxi 
saqarTvelosTan mimarTebiTac aqtualuria, ramdenadac 
saqarTvelos aqvs naTlad aRebuli kursi evropaSi integraciisken, 
rac imas gulisxmobs, rom qveyanas mouwevs im sainvesticio 
reJimTan adaptacia, romelic erTian evropul ojaxSi moqmedebs.   

qarTul iuridiul mecnierebaSi Tanamedrove saerTaSoriso 
da evropuli sainvesticio samarTlis midgomebi, maT Soris, 
Tanamedrove saarbitraJo praqtika investiciebis dacvis 
TvalsazrisiT SedarebiT naklebad aris gamokvleuli. naSromis 
siaxled unda CaiTvalos isic, rom kvlevis didi nawili 
mieZRvneba saerTaSoriso sainvesticio davis ganmxilveli 
saarbitraJo tribunalis momwesrigebel normebsa da im wesebze 
msjelobas, rasac `vaSingtonis konvencia~ adgens. 

winamdebare sadisertacio naSromi Sedgeba erTmaneTTan 
logikurad dakavSirebuli rva Tavisgan. naSromis pirvel TavSi 

                                                             
4 `asocirebis Sesaxeb SeTanxmeba erTis mxriv, saqarTvelosa da meores mxriv, 
evrokavSirs da evropis atomuri energiis gaerTianebas da maT wevr 
saxelmwifoebs Soris~ ssk, dokumentis nomeri: 200/42, 27.06.2014, saregistracio 
kodi:  480610000.03.030.016275.  
5 2010 wlis 1 dekembers evropis 27 qveynis xelmoweris Semdeg ZalaSi Sevida 
`lisabonis aqti/SeTanxmeba~. xelmisawvdomia: http://en.euabc.com/upload/books/lisbon-
treaty-3edition.pdf  ukanasknelad iqna gadamowmebuli - 10.12.2016. 
6dawvrilebiT amis Sesaxeb ixileT: Gaffney P. J., Akcay Z., European Bilateral Approaches, 
International Investment Law, edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August 
Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 2015, p 199.  
7 cercvaZe g., Sesavali saerTaSoriso sainvesticio samarTalSi, Tbilisi, 
gamomcemloba `meridiani~, 2013, gv., 65. 
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warmoCenilia saerTaSoriso sainvesticio samarTlis mniSvneloba 
saqarTvelosTvis, sadac mokled mimoxilulia istoriuli 
eqskursi zogadad sainvesticio samarTlis ganviTarebis 
TvalsazrisiT da Semdgom saubaria saqarTvelos mier me-20 
saukunis dasawyisSi damoukideblobis mopovebis Semdeg arsebul 
sainvesticiosamarTlebriv reJimze. amasTan, pirvel TavSi 
gaanalizebulia pirveli saerTaSoriso sainvesticio dava – 
`harimanis saqme~, romelic saqarTveloSi ganxorcielebul 
ucxour investicias Seexeboda.  

sadisertacio naSromis meore TavSi gaanalizebulia 
investiciis, rogorc samarTlebrivi, ise ekonomikuri cneba da am 
cnebis araerTgvarovnebis sakiTxia Seswavlili. mniSvnelovania, 
rom am TavSi ganxilulia qarTuli kanonmdebloba da qarTuli 
kanonmdeblobiT investiciis cnebis mowesrigebis sakiTxi. amasTan, 
Sefasebulia qarTuli samarTlis midgoma saerTaSoriso 
standartebTan da gakeTebulia garkveuli daskvnebi. naSromis 
mesame TavSi saubaria iseT sakiTxebze, rogorebicaa investoris 
saxeebi. aRniSnuli metad mniSvnelovania im TvalsazrisiT, rom 
investoris erovnulobazea damokidebuli investiciis ucxourad 
kvalifikacia da Sesabamisad, gansakuTrebuli samarTlebrivi 
dacvis meqanizmebis amoqmedeba. 

naSromis me-4 TavSi mocemulia detaluri msjeloba im 
saerTaSoriso standartebsa da principebze, romlebic 
dResdReobiT arsebobs sainvesticio samarTalSi da romlebic 
mniSvnelovnad ganapirobebs ucxouri investiciebis daculobis 
xarisxs. am TvalsazrisiT Sefasebulia saerTaSoriso 
mravalmxrivi da ormxrivi xelSekrulebebi/konvenciebi, romlebic, 
faqtobrivad, gadamwyvet rols asrulebs ucxouri investiciebis 
dacvis sakiTxSi. amave TavSi gaanalizebulia qarTuli 
kanonmdeblobisa da saqarTvelos mier sxvadasxva qveyanasTan 
dadebuli ormxrivi sainvesticio xelSekrulebis Sesabamisoba 
Tanamedrove sainvesticiosamarTlebriv tendenciebTan. analizis 
Sedegad, gamokveTilia is problemuri sakiTxebi, romlebic 
qarTul kanonmdeblobas da sasamarTlo praqtikas axasiaTebs. Amis 
Semdgom ki winamdebare naSromis me-5 TavSi msjeloba da analizi 
miemarTeba evropuli sainvesticio samarTlis kvlevas, romelic, 
Tavis mxriv, avtonomiuri da Zalzed specifikuri xasiaTisaa. am 
TavSi gaanalizebulia saqarTvelos mier dadebuli `asocirebis 
Sesaxeb SeTanxmeba~ da misi roli investiciebis dacvaSi. 
gakeTebulia garkveuli daskvnebi da gaanalizebulia 
evrokavSiris sainvesticio politika e.w. `lisabonis 
aqtis/SeTanxmebis~ miRebis Semdeg, romelmac evropuli 
sainvesticio samarTlis midgoma sruliad axleburad moawesriga. 

naSromis me-6 Tavi miZRvnili aqvs saerTaSoriso 
sainvesticio samarTalSi yvelaze problemur da aqtualur 
sakiTxs, rogoricaa investiciis eqspropriacia. am TvalsazrisiT 
Sefasebulia am institutis problemuroba da 
SezRuduli/CamorTmeuli investiciis anazRaurebis sakiTxi. 
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amasTan, gaanalizebulia qarTuli kanonmdeblobis Sesabamisoba 
saerTaSoriso standartebTan da saqarTvelos mier dadebuli 
ormxrivi sainvesticio xelSekrulebebis normebi, romlebic 
saqarTvelos winaaRmdeg arsebul sainvesticio davebSi sakmaod 
aqtiurad gamoiyeneba. 

naSromis me-7 Tavs mWidro kavSiri aqvs me-8 TavTan. kerZod, 
me-7 TavSi gaanalizebulia sainvesticio davis sferoSi 
warmoSobili davis gadawyvetis saSualebebi, romlebic sakmaod 
mravalferovani da amavdroulad gansxvavebuli procedurebiT 
xasiaTdeba. mniSvnelovania, rom naSromSi Seswavlilia ICSID 
arbitraJis gansjadobasTan dakavSirebuli problemuri sakiTxebi, 
maT Soris, iuridiuli da fizikuri piris `erovnulobis~ sakiTxi, 
rac, Seswavlili saarbitraJo praqtikis safuZvelze unda iTqvas, 
rom Zalzed specifikuria. rac Seexeba winamdebare disertaciis 
me-8 Tavs, masSi gaanalizebulia sainvesticio samarTlis sferoSi 
miRebuli saarbitraJo gadawyvetilebis cnoba-aRsrulebis sakiTxi. 
mniSvnelovania, rom am TavSi, garda saerTaSoriso tendenciebisa, 
mniSvnelovani adgili aqvs daTmobili qarTuli samarTlisa da 
sasamarTlo praqtikis ganviTarebis tendenciebs, romlebmac 
samomavlod SesaZloa garkveuli problemebic ki Seqmnas. am 
TvalsazrisiT naSromSi gamoTqmulia garkveuli rekomendaciebi, 
romelTa praqtikaSi gaTvaliswinebac mniSvnelovania. 

naSromis bolos mocemulia daskvna, sadac Sejamebulia 
kvlevis Sedegebi da is midgomebi, romlebic sakvlevi Temis 
sxvadasxva nawilSi gaanalizebis Sedegad gamoikveTa. naSromSi 
arsebuli mosazrebebisa da problemuri sakiTxebis SejamebiT 
miRweulia is miznebi, romlebic winamdebare disertaciis Sesaval 
nawilSia mocemuli.   
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I. saerTaSoriso sainvesticio samarTlis warmoSoba da 

ganviTareba saqarTveloSi  

 

1. mokle istoriuli eqskursi 

istoriulad, investorebsa da mewarme subieqtebs hqondaT 
moTxovnileba ekonomikuri sargebeli mieRoT aramxolod TavianT 
qveyanaSi ganxorcielebuli samewarmeo saqmianobiT, aramed sxva 
qveynidanac, rac gulisxmobda vaWrobas ucxo qveyanaSi. 
Sesabamisad, vaWrobam dasabami misca ucxouri investiciebis 
ganxorcielebas. movaWreebi erTi qveynidan gadadiodnen sxva 
qveyanaSi da TavianT saqmianobas aviTarebdnen. 8  Sesabamisad, 
vaWrobam miiRo saerTaSoriso xasiaTi da, magaliTad, renesansis 
epoqaSi individualuri movaWreebi qmnidnen SezRuduli 
pasuxismgeblobis sazogadoebebs, sadac, rogorc wesi, 
gawevrianebuli iyo gemis mesakuTre piri da gemis saSualebiT 
sxva qveyanaSi xdeboda saqonlis gatana da Sesabamisad vaWroba. 
SemdgomSi ukve movaWreebs dasWirdaT uZravi qonebebi sxva 
qveyanaSi, raTa ukeT moexdinaT TavianTi ekonomikuri aqtivobis 
ganxorcieleba da savaWro dawesebulebebis Seqmna.9  

etimologiurad investicia investire laTinuri warmoSobis 
sityvaa da Semosvas niSnavs10 . termini investicia 2 mniSvnelobiT 
gamoiyeneba. pirveli es aris procesi, romlis drosac fizikuri 
an iuridiuli piri investicias axorcielebs, xolo meore 
miemarTeba aqtivs, rogorc ganxorcielebuli investiciis Sedegs.11 

faqtobrivad, saerTaSoriso sainvesticio samarTlis 
ganviTareba mainc meoce saukunis meore naxevridan, konkretulad 
ki meore msoflio omis dasrulebis Semdeg daiwyo. 1945 wlidan 
1990 wlamde mravali globaluri cvlileba moxda. maT Soris 
aRsaniSnavia damoukidebeli saxelmwifoebis Camoyalibeba, 
romlebic orientirebulebi iyvnen komerciuli urTierTobebis 
ganviTarebaze. aRniSnuls daemata aRmosavleTis qveynebsa da 
samxreT amerikis, laTino-amerikul qveynebSi navTobis industriis 
ganviTareba, ramac saerTaSoriso sainvesticio samarTlis 
ganviTarebas mniSvnelovnad Seuwyo xeli.12  

rac Seexeba saqarTvelos, unda aRiniSnos, rom 
saqarTveloSi sainvesticio samarTlis ganviTarebis Sesaxeb 
msjeloba sakmaod rTulia im martivi mizezis gamo, rom qveyanas 
saukuneebis ganmavlobaSi savaWro urTierTobebis ganviTarebisa 
da ucxouri kapitalis dacvisTvis dro da saSualeba 
dampyrobluri Tavdasxmebis gamo ar hqonda. sainvesticio 

                                                             
8Walde W. T., The Specific Nature of Investment Arbitration, New Aspects of International Investment 
Law, Leiden, Boston, 2007, p 67.  
9Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, p 36.  
10Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, p 26. 
11Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, p 26.   
12 Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
4.  
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samarTali im gagebiT, rac TanamedroveobaSia, saqarTveloSi me-20 
saukunis dasawyisSi ganviTarda.13/14 

  

2. 1918-1921 wlebis sainvesticiosamarTlebrivi reJimi 

 
saqarTvelos damoukideblobis mopovebis Semdeg, didi 

mniSvneloba mieniWa dasavleT evropasTan komerciuli 
urTierTobebis ganviTarebas. 1918-1919 wlebSi damoukidebeli 
saqarTvelos saerTaSoriso savaWro da ekonomikuri kavSirebi 
Sesustda, rac uaryofiTad aisaxa qveynis ekonomikur da 
socialur mdgomareobaze. qarTveli mewarmeebi ukmayofiloebi 
iyvnen imiT, rom saqarTvelos mTavroba SeRavaTebsa da 
privilegiebs aZlevda mfarvel-mokavSiris germaniis qveSevrdomTa 
firmebs. es sayveduri reagirebis gareSe ar darCenila. 
koaliciurma mTavrobam arbitris roli ikisra da scada qarTveli 
da germaneli mewarmeebis SeTanxmeba. misi iniciativiT Camoyalibda 
manganumis mrewvelTa Sereuli qarTul-germanuli saaqcio 
sazogadoeba, romelsac mieca manganumis eqsportis monopolia 30 
wlis vadiT.15  

ukmayofilebis mizezi iyo is, rom damokudeblobis 
mopovebis Semdeg, saqarTvelom garkveuli samarTlebrivi 
RonisZiebebi gaatara saxelwifos sakuTrebaSi arsebul qonebaze. 
kerZod, 1918 wlis 29 noembers miRebul iqna kanoni `samkurnalo 
madneul abanoebisa, wylebisa da talaxebis saxelmwifos 

                                                             
13  Mmiuxedavad imisa, rom sainvesticio samarTali im gagebiT, rac dResaa 
cnobili, saqarTveloSi me-20 saukunis dasawyisidan, konkretulad ki, 
damoukideblobis mopovebidan iwyebs Camoyalibebas, erT-erTi uZvelesi 
samarTlebrivi aqti, sadac savaWro urTierTobidan warmoSobili davis 
gadawyvetis wesia mocemuli, aris  bagrat kurapalatis samarTlis me-100 muxli, 
romlis Tanaxmadac, `kargi did-vaWari~ SeiZleba mosamarTlec iyo, romelsac 
`bWoba~ anu marTlmsajulebis ganxorcieleba aqvs mindobili. es muxli XI 
saukunis vaWarTa uflebriv mdgomareobas gamoxatavs da sworad asaxavs im 
privilegirebul da sapatio mdgomareobas, romliTac vaWrebi sargeblobdnen. 
ix., doliZe i., Zveli qarTuli samarTali, Tbilisis saxelmwifo universitetis 
gamomcemloba, Tbilisi, 1953, gv., 21. aseve, ivane javaxiSvili detalurad aRwers 
sakuTrebis uflebis CamorTmevis safuZvlebs Zvel qarTul samarTalSi. kerZod, 
iyo SemTxvevebi, rodesac mesakuTris, Tu mflobelis ufleba nivTze mTlad ar 
gauuqmebiaT, Tumca pirobebi ise SeucvliaT, rom es sakuTrebis uflebis 
mospobas udrida. amasTan, konkretuli safuZveli (anu, rogorc ZvelqarTulad 
mas uwodebdnen, `mizezis miReba~) is iuridiuli safuZveli iyo, romelic 
saxelmwifos kanonier uflebas aZlevda sxvisi sakuTrebisa, Tu qonebis flobis 
ufleba dakargulad an mospobilad mieCnia. ix., javaxiSvili i., Txzulebani 
Tormet tomad, tomi VII, Tbilisis saxelmwifo universitetis gamomcemloba, 
Tbilisi, 1984, gv., 302-303. 
14  vaWroba da, zogadad, savaWro samarTali ufro metad miRebuli da 
ganviTarebuli iyo saqarTveloSi. aRniSnulTan dakavSirebiT, kerZod ki, 
savaWro samarTlis subieqtebze maT dafuZnebasa da saqmianobaze ixileT: 
jafariZe s., savaWro samarTali, ZiriTadi debulebani, tfilisi, tfilisis 
saxelmwifo universitetis studentTa gamocema, 1925, gv., 19-69. 
15 bendianiSvili a., saqarTvelos pirveli respublika (1918-1921 ww), Tbilisi, 2001, 
gv., 220-221.  
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kuTvnilebad gamocxadebis~ Sesaxeb, romlis me-5 muxlis 
Tanxmadac, yvela ijaris xelSekruleba, romelic dadebuli iyo 
sazogadoebrivi mniSvnelobis samkurnalo madneulis abanoebis, 
wylebis, talaxebisa da maT garSemo mdebare adgilebis Sesaxeb 
gauqmebulad CaiTvala.16 aRniSnuli sakanonmdeblo norma sakmaod 
problemuri iqneboda imdroisaTvis, radgan aRniSnuliT, 
faqtobrivad, xdeboda mewarmeebis (investorebis) uflebebis 
SezRudva, radgan ukve dadebuli ijaris xelSekrulebebi unda 
gauqmebuliyo.  

momdevno periodSi ki, magaliTad, 1920 wlis 15 ivliss 
miRebul iqna kanoni17, romlis pirveli muxlis mixedviTac, yvela 
miwis guli da madneuloba saqarTvelos respublikis 
teritoriaze, garda Cveulebrivi Tixisa, qviSisa, xreSisa da 
ubralo samSeneblo qvisa, gamocxadda saxelmwifo sakuTrebad. 
amave kanonis me-2 abzacis Tanaxmad ki, yvela nebarTva da saijaro 
Tu sxva saxis xelSekruleba gauqmda, rac ki dadebuli (gacemuli) 
iyo kerZo pirebze da romelTa saSualebiTac maT eZleodaT 
ufleba, moepovebinaT madani.  

saqarTvelos koaliciurma mTavrobam, marTalia, gamoacxada 
miwis wiaRis da kerZod, manganumis sabadoebis nacionalizacia, 
magram ar mouxdenia TviT mrewvelobis, maRaroebisa da fabrika-
qarxnebis nacionalizacia, Tavis xelSi ar auRia warmoebis 
organizaciisa da madnis eqsportis saqme. saxelmwifo mxolod 
imas Seecada, rom mrewvelTa mogebis mniSvnelovani nawili 
saxelmwifo biujetSi moexvedrebina. magaliTad, iseTi saeqsporto 
saqoneli, rogoric manganumia, mTavrobam misi eqsporti 
saxelmwifo monopoliad gamoacxda, magram, radgan saxelmwifo 
dawesebulebebs es ar SeeZloT, mTavrobam Tavisi monopoliuri 
ufleba gadasca specialurad Seqmnil `WiaTuris marganecis 
saeqsporto sazogadoebas~. 1920 wels am sazogadoebam 
sazRvargareT gaitana 10.7 milioni fuTi manganumi.18 

saqarTveloSi jer kidev 1919 wlis 11 ivliss miRebul iqna 
kanoni, romliTac dadginda sakuTrebis uflebis CamorTmevis wesi. 
kerZod, saqarTvelos mTavrobas ufleba mieniWa respublikis mTel 
teritoriaze iZulebiT CamoerTmia kerZo mesakuTreebisTvis uZravi 
qoneba, rodesac amas moiTxovda saxelmwifoebrivi an 
sazogadoebrivi saWiroeba. 19  kanonis me-6 muxlis mixedviT ki, 

                                                             
16 saqarTvelos demokratiuli respublikis samarTlebrivi aqtebis krebuli 1918-
1921, Semdgeneli: gurgeniZe e., Tbilisi, 1990, gv., 111.  
17  `madneulis saxelmwifos sakuTrebad gamocxadebisa~, saqarTvelos 
demokratiuli respublikis samarTlebrivi aqtebis krebuli 1918-1921, 
Semdgeneli: gurgeniZe e., Tbilisi, 1990, gv., 407.  
18 bendianiSvili a., saqarTvelos pirveli respublika (1918-1921 ww), Tbilisi, 2001, 

gv., 222.  
19  kanoni `uZravi qonebis iZulebiTi CamorTmevisa, droebiT daWerisa da mis 
sargeblobaSi monawileobis uflebis dawesebisa saxelmwifo an sazogadoebriv 
saWiroebisaTvis~, pirveli muxli, saqarTvelos demokratiuli respublikis 
samarTlebrivi aqtebis krebuli 1918-1921, Semdgeneli: gurgeniZe e., Tbilisi, 1990, 
gv., 282.  



  15 

mesakuTres sakuTrebis CamorTmevis SemTxvevaSi, miecemoda 
Sesabamisi safasuri. me-8 muxlis mixedviT ki, Tu patrons 
CamoerTva qonebis nawili da darCenili nawils amis gamo srulad 
daekarga fasi, mesakuTres SeeZlo moeTxova mTliani qonebis 
safasuri. amasTan, me-18 muxlis mixedviT, safasuris raodenobis 
gadawyvetis dros mxedvelobaSi miiReboda aramxolod is, rac 
qonebis CamorTmeviT daaklda mesakuTres, aramed sxva xarjebic, 
romlebic man gaswia qonebaze. aRniSnuli samarTlebrivi 
mowesrigebiT qarTuli kanonmdebloba udavod gamorCeuli da 
progresuli iyo. faqtobrivad, msgavsi samarTlebrivi normiT 
dRevandeli gagebiT daculi iyo piris sakuTrebis ufleba da 
amasTan, dadgenili iyo eqspropriaciis kanonierebisa da 
CamorTmeuli qonebis anazRaurebis standarti.  

rac Seexeba saqarTvelosa da sxva qveyanas Soris dadebul 
xelSekrulebas, romliTac garkveuli SeRavaTebi iqneboda 
dawesebuli, unda aRiniSnos saqarTvelosa da azerbaijans Soris 
1920 wlis 19 marts dadebuli ormxrivi saerTaSoriso SeTanxmeba20, 
romlis mixedviTac, azerbaijanis farglebs garedan 
Aazerbaijanis rkinigziT saqarTveloSi mimavali an 
saqarTvelodan azerbaijanis farglebs gareT mimavali 
tvirTisaTvis da agreTve, saqarTvelos farglebs garedan 
saqarTvelos rkinigziT azerbaijanSi mimaval an azerbaijanidan 
saqarTvelos farglebs gareT mimavali tvirTisTvis dawesda 
Tavisufali tranziti, e.i. ubaJo tranziti, yovelgvari nebarTvis 
gareSe mxolod aucilebeli sabaJo formalobis SesrulebiT. 
amasTan, aRniSnuli SeTanxmebiT dadginda, rom saxelmwifo 
gadasaxadebisgan gaTavisufldeboda konkretuli saxis tvirTi. 
aRniSnuli SeTanxmeba, miuxedavad misi martivi formisa, 
Tavisuflad SeiZleba miCneul iqnas ormxriv savaWro SeTanxmebad, 
dRevandeli gagebiT ki ormxriv sainvesticio xelSekrulebad. 

amgvarad, miuxedavad imisa, rom qarTuli sinamdvile 
saukuneebis ganmavlobaSi arc ise saxarbielo iyo savaWro da 
sainvesticio samarTlis ganviTarebis kuTxiT, mainc moiZebneba 
calkeuli samarTlebrivi normebi, romlebic mniSvnelovan rols 
asrulebda am sferoSi. am mxriv gansakuTrebiT TvalSisacemia 
1918-1921 wlebSi miRebuli samarTlebrivi aqtebi, romlebic 
imdroindeli samarTlebrivi ganviTarebis pirobebSi udavod 
wingadadgmul nabijad unda iqnas miCneuli. saqarTvelos 
gasabWoebis Semdeg, sainvesticio samarTlis ganviTarebaze da 
zogadad kerZo sakuTrebis dacvaze saubari zedmetia, radgan 
sabWouri samarTali uaryofda kerZo samarTlis iseT 
fundamentur principebs, rogorebicaa sakuTrebisa da 
xelSekrulebis Tavisufleba.21 

 

                                                             
20 saqarTvelos demokratiuli respublikis samarTlebrivi aqtebis krebuli 1918-
1921, Semdgeneli: gurgeniZe e., Tbilisi, 1990, gv., 364.  
21  zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tbilisi, 2005, 
gv., 93.   
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3. `harimanis saqme~ - saqarTvelosTan dakavSirebuli erT-erTi 

pirveli sainvesticio dava  

 
erT-erTi pirveli sainvesticiosamarTlebrivi dava, romelic 

saqarTvelosTan iyo dakavSirebuli da pirdapir Seexeboda 
saqarTveloSi ganxorcielebul ucxour, konkretulad ki, 
amerikul investicias, aris e.w. `harimanis saqme~. 1925 wels 
kavkasiis regionSi, Savi zRvis aRmosavleTiT mdebare  manganumis 
maRaro sabWoTa kavSirma koncesiis22 gziT gadasca e.w. `harimanis 
konsorciums~, romelic amerikuli kapitaliT imarTeboda. 
koncesiis mTavari centri iyo saqarTvelos qalaqi WiaTura, 
romelic sarkinigzo gziT ukavSirdeba qalaq foTs, Savi zRvis 
ports. harimanis koncesiam, teritoriaze ganxorcielebuli 
samuSao moculobidan da masStabebidan gamomdinare, 
saerTaSoriso mniSvneloba miiRo da uamravi diskusia/kamaTi 
gamoiwvia. 23  koncesiis mniSvnelobaze werda adgilobrivi 
perioduli gamocemebi.24   

omamde koncesiis xelSekrulebiT gaTvaliswinebuli 
teritoria germanuli gavlenis qveS iyo. germanuli diplomatiuri 
korpusi yovelmxriv cdilobda Tavidan aeridebina amerikuli 
jgufisTvis koncesiis gadacema. meore mxares iyvnen sxva 
evropuli foladis mwarmoebeli qveynebi, maT Soris, safrangeTi 
da italia. italia gansakuTrebiT iyo aRSfoTebuli, rameTu misi   
miswrafebebi industriuli eqspansiisken  jer kidev musolinis 
reJimamde gaCnda. 25  sabWoTa saxelmwifo sxvadasxva evropul 
kompanias sTavazobda koncesiis xelSekrulebis dadebas, Tumca, 
rogorc imdroindel presaSia miTiTebuli, `evropulma firmebma 
ver SeZles garantiebis micema saxelmwifosTvis imis Sesaxeb, rom 
isini uzrunvelyofdnen eqsportis minimumsa da satono 
gadasaxads~.26 

yvelaze mniSvnelovani garemoeba, ramac saqarTveloSi 
arsebuli resursiT harimanis daintereseba gamoiwvia, iyo is, rom 
`Cveni Savi qva axloa zRavsTan, rac aadvilebs mis gatanas 
sazRvargareT. Amas garda, WiaTuris Sav qvaSi peroqsidi metia, 

                                                             
22  koncesiis xelSekrulebis samarTlebriv SinaarsTan dakavSirebiT 
dawvrilebiT ixileT winamdebare disertaciis Semdegi qveTavi: sainvesticio 
kontraqti, rogorc investiciis ganxorcielebis winapiroba da misi 
samarTlebrivi buneba.  
23 Spurr E. J., Russian manganese Concessions, 5 Foreign Aff. 506 (1927) Heinonline, ukanasknelad 
iqna gadamowmebuli - 28.05.2018.  
24  ix., statia WiaTuris Savi qvis koncesiis garSemo, gazeTi `komunisti~ 1925 
wlis  19 ivnisis #138 (1293). aseve, statia WiaTuris Savi qvis koncesiis garSemo, 
gazeTi `komunisti~ 1925 wlis  3 ivlisi, #150 (1305).  
25  Spurr E. J., Russian manganese Concessions, 5 Foreign Aff. 506 (1927) Heinonline.org 
ukanasknelad iqna gadamowmebuli - 28.05.2018. 
26 statia harimanis koncesiis garSemo, gazeTi `komunisti~ 1925 wlis  25 ivnisis 
#143 (1298).  
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vidre braziliis, indoeTis da afrikis Sav qvaSi.27 xelSekruleba 
harimansa da sabWoTa mTavrobas Soris WiaTuris sabadodan 
manganumis mopovebasTan dakavSirebiT, xelmoweril iqna 1925 wlis 
12 ivniss harimanis warmomadgenlis mier moskovSi.28 xelSekruleba 
daido 20 wlis vadiT. mopovebuli marganeci harimans 
sazRvargareT unda gaetana. amasTan, investors koncesiaze unda 
daebandebina 4 milioni maneTis kapitali da viwroliandagiani 
rkinigza gadaeyvana farToliandagianze. amis Semdgom ki 
aeSenebina fero marganecis qarxana. 29  sagulisxmoa, rom 
imdroindeli xelisuflebis warmomadgenlebi sakoncesio 
xelSekrulebaSi moiTxovdnen, rom Setanili yofiliyo muxli, 
romlis mixedviTac, Tu harimani ver Seasrulebda sainvesticio 
valdebulebas, kerZod ki, kapitalur samuSaoebs, maSin ukve 
ganxorcielebuli kapitali (gaumjobeseba, Senoba-nagebeboba) 
usasyidlod gadadioda saxelmwifos sakuTrebaSi. 30 / 31  rogorc 
irkveva, aseTi saxis Canaweri namdvilad gakeTebula koncesiis 
xelSekrulebaSi, romlis Tanaxmadac, xelSekrulebis vadis 
amowurvis Semdeg, koncesionerze gadacemuli qoneba da mis mier 
Seqmnili mowyobilobebi usasyidlod gadadioda sabWoTa 
mTavrobis sakuTrebaSi. amis sanacvlod koncesioneri 
xelSekrulebis moqmedebis pirveli xuTi wlis ganmavlobaSi 
gaTavisuflebuli iyo iseTi gadasaxadebis gadaxdisagan, romlis 
gadaxdac xdeboda sabWoTa kavSiris gareT warmoebul manqana-
danadgarebis SemotanisTvis.32 

koncesiis xelSekrulebis pirobebze imdroindeli 
perioduli gamocemebi saintereso Canawerebs Seicavs. magaliTad, 
Salva eliavas mier micemuli intervius mixedviT, koncesioneris 
mier Tavisi uflebebisa da movaleobebis savsebiT an nawilobriv 
gadacema mesame pirTaTvis SeiZleba momxdariyo mxoloddamxolod 
mTavrobis nebarTviT. amasTan, koncesiis eqsploataciisaTvis 
koncesioners ufleba hqonda xelSekrulebis dadebis Semdeg 
daearsebina, amerikis SeerTebul StatebSi an sabWoTa kavSirSi 
saaqcio sazogadoeba `saqarTvelos marganecis saaqcio 
sazogadoeba~, romlis meSveobiTac unda moexdina 
ganxorcielebuli investiciis marTva. amasTan, harimans, rogorc 
investors, mTavrobis winaSe unda waredgina sagarantio 

                                                             
27  statia WiaTuris Savi qvis koncesiis garSemo, gazeTi `komunisti~ 1925 wlis  
19 ivnisis #138 (1293). 
28 Fitch, D. S., The Harriman Manganese Concession in the Soviet Union: Lessons for Today, Berkeley 
Journal of International Law, Volume 9, Issue 1, Summer, 1991, p 211. Heinonline.org ukanasknelad 
iqna gadamowmebuli – 05.04.2018. 
29 Jvania v.,  WiaTuris koncesia da harimanis ekonomiuri diplomatiis damarcxeba, 
Jurnali droSa, #2 (103), Tebervali, 1960, gv., 15-16.  
30  statia WiaTuris Savi qvis koncesiis garSemo, gazeTi `komunisti~ 1925 wlis  
21 maisi, #114 (1269). 
31  Sead., `saxelmwifo qonebis Sesaxeb~ saqarTvelos kanonis me-20 muxlis me-6 
punqti.  
32 statia WiaTuris Savi qvis koncesia, gazeTi `komunisti~ 1925 wlis  14 ivnisi, 
#134 (1289). 
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bondi/polisi. 33  sainteresoa mxareTa Soris warmoSobili davis 
gadawyvetis saSualebaze daTqma, romelsac koncesiis 
xelSekruleba Seicavs da romlis Tanaxmadac, im SemTxvevaSi, Tu 
raime uTanxmoeba warmoiSoba mTavrobasa da koncesioners Soris, 
erT-erTi mxaris gancxadebiT saqme gadaecema samediatoro 
sasamarTlos da igi gadawyvets mas. samediatoro sasamarTlo 
Sedgeba sami wevrisagan, romlidanac erTs airCevs mTavroba, 
meores - koncesioneri da mesame super-arbitri ki arCeul iqneba 
mxareebis mier urTierTSeTanxmebiT.34 

profesori da erT-erTi cnobili arbitri videri (V.V. Veeder) 
2013 wlis 20 ivniss mis mier saqarTveloSi gakeTebul 
prezentaciaSi 35  Seexo swored harimanTan dadebul koncesias da 
davis gadawyvetis im meTods, romelic gaTvaliswinebuli iyo 
koncesiis xelSekrulebaSi. kerZod, rogorc irkveva, saarbitraJo 
bordis gadawyvetileba yvela SemTxvevaSi unda yofiliyo 
werilobiTi da yoveli gadawyvetilebis asli dauyovnebliv unda 
Cabareboda mxareebs.  yoveli gadawyvetileba, romelic miRebulia 
bordis wevrTa umravlesobis TanxmobiT, unda iyos saboloo da 
mboWavi mxareebisTvis. aRniSnul gadawyvetilebas mxareebi 
dauyonebliv unda daemorCilon. amasTan, im SemTxevevaSi, Tu erT-
erTi mxare ar Seasrulebs saarbitraJo bordis mier miRebul 
gadawyvetilebas, meore mxares  aqvs ufleba, nebismier qveyanaSi 
iSuamdgomlos aRniSnuli gadawyvetilebis cnoba-aRsrulebisTvis. 
garda amisa, koncesiis xelSekrulebiT gansazRvruli iyo 
arbitraJisTvis mimarTvis xandazmulobis vada, romlis 
mixedviTac, mxareebi Tanxmdebodnen, rom  davis saarbitraJo 
bordisTvis gadasacemad gansazRvruli xandazmulobis vada, am 
xelSekrulebis farglebSi, Seadgens weliwadnaxevars.36 

miuxedavad imisa, rom koncesia 1945 wlamde moqmedebda, igi 
gauqmda 1928 wels. 37  rogorc ucxoenovani statiebi miuTiTeben, 
manganumis koncesia Tavidanve warumatebeli iyo. mTavar sirTules 
warmoadgenda is faqti, rom ganxorcielda sabWoTa kavSiris, 
nikopolis regionis, meore ucxouri manganumis koncesiis 
formireba germanuli firmis mier. nikopolis koncesiam 1925 wels 
awarmoa imdeni manganumi, rom sabWoTa wili msoflio manganumis 
warmoebaSi 1924 welidan 1925 wlamde gaizarda ocdasami 
procentidan ocdaTormet procentamde. aman gamoiwvia manganumis 
fasis Semcireba msoflio bazarze, ris Sedegadac harimanisTvis 

                                                             
33 statia WiaTuris Savi qvis koncesia, gazeTi `komunisti~ 1925 wlis  14 ivnisi, 
#134 (1289). 
34 statia WiaTuris Savi qvis koncesia, gazeTi `komunisti~ 1925 wlis  14 ivnisi, 
#134 (1289). 
35 prezentaciis mowodebisTvis madlobas vuxdi sofio tyemalaZes.  
36 profesor V.V. Veeder-is mier gakeTebuli prezentaciis 18-21 slaidebi.  
37 Fitch, D. S., The Harriman Manganese Concession in the Soviet Union: Lessons for Today, Berkeley 
Journal of International Law, Volume 9, Issue 1, Summer, 1991, p 209. Heinonline.org ukanasknelad 
iqna gadamowmebuli – 05.04.2018.  
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SeuZlebeli gaxda, gaeyida manganumi Tavisi koncesiidan ise, rom 
mogeba mieRo.38/39 

1927 wels harimanTan dadebul koncesiis xelSekrulebaSi  
cvlilebebi Sevida, romliTac Semcirda roialtis gadasaxadebi, 
Tumca male ganaxlebuli xelSekruleba kvlav bevr problemas 
Seejaxa da 1928 wels ukve naTeli iyo, rom harimanis koncesia 
aSkarad kolafsisken midioda. sabWoTa kavSiris warmomadgenlebi 
dapirdnen harimans, rom im zianis kompensirebisTvis, rac mas 
miadga, gadauxdidnen sakompensacio Tanxas. 40  sakoncesio 
xelSekrulebis moqmedeba Sewyda 1928 wlis 28 agvistodan, radgan 
harimanis politikam gaaZliera misi konkurentebi da gaaZnela 
marganecis eqsporti. Sesabamisad, 1928 wlisTvis araTu momgebiani, 
sazianoc ki aRmoCnda marganecis eqsporti. 41  sabWoTa mTavrobam 
Tanxmoba ganacxada harimanisTvis gadaexada kapitalur 
mSeneblobaze dabandebuli Tanxa da marganecis Rirebuleba, 
romelic eqsportirebuli ar iyo. 42  amasTan, harimans muSebis 
mimarT darCa saxelfaso davalianeba milion rvaasi aTasi maneTis 
odenobiT. harimani cdilobda es Tanxac sabWoTa mTavrobisaTvis 
daekisrebina, Tumca harimans davalianebuli Tanxis Taobaze 
profkavSirebis gaerTianebam uCivla da sasamarTlo procesi 
harimanma waago. am gadawyvetilebas harimani ar daemorCila da man 
sarCeli Seitana niu iorkis saerTaSoriso saarbitraJo 
sasamarTloSi, investiciis SezRudvisa da gauqmebis 
kanonierebasTan dakavSirebiT, Tumca, miuxedavad amisa, man saqme 
verc niu iorkSi moigo da garda davalianebuli Tanxisa, mas 
saarbitraJo xarjebis anazRaurebac mouxda.43 

aRniSnuli saqme saqarTvelosTan mimarTebiT mniSvnelovania, 
ramdenadac, faqtobrivad, es iyo pirveli 
sainvesticiosamarTlebrivi urTierToba, sadac investiciis 
                                                             
38 Fitch, D. S., The Harriman Manganese Concession in the Soviet Union: Lessons for Today, Berkeley 
Journal of International Law, Volume 9, Issue 1, Summer, 1991, p 211-212. Heinonline.org 
ukanasknelad iqna gadamowmebuli – 05.04.2018. 
39  amis sapirispirod, qarTulenovani wyaroebi miuTiTeben Semdegs: `rogorc 
SemdgomSi gairkva sakoncesio xelSekrulebis dadebis dros harimans ar hqonia 
gansazRvruli Tavidanve Sesdgomoda WiaTuris marganecis normalur 
eqsploatacias. harimans wili hqonda oqros napiris marganecSi, romlis 
damuSaveba im dros swrafi tempiT farTovdeboda, rogorc etyoba WiaTuris 
koncesia harimanma aiRo imisTvis, rom mas vinme sxva konkurenti ar 
dapatroneboda da hqonoda iseTi rezervi, romelic msoflio bazarze saTanado 
manevrirebis saSualebas miscemda~. ix., Jvania v., WiaTuris koncesia da harimanis 
ekonomiuri diplomatiis damarcxeba, Jurnali droSa, #2 (103), Tebervali, 1960, 
gv., 16.  
40 Fitch, D. S., The Harriman Manganese Concession in the Soviet Union: Lessons for Today, Berkeley 
Journal of International Law, Volume 9, Issue 1, Summer, 1991, p 214. Heinonline.org ukanasknelad 
iqna gadamowmebuli – 05.04.2018.  
41  Jvania v., qarTveli iuristebi, narkvevebi qarTuli samosamarTlo 
mWermetyvelebis istoriidan, Tbilisi, 1961, gv., 22.  
42 Jvania v., WiaTuris koncesia da harimanis ekonomiuri diplomatiis damarcxeba, 
Jurnali droSa, #2 (103), Tebervali, 1960, gv., 16.  
43 Jvania v., WiaTuris koncesia da harimanis ekonomiuri diplomatiis damarcxeba, 
Jurnali droSa, #2 (103), Tebervali, 1960, gv., 16.  
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beneficiar saxelmwifos saqarTvelo (sabWoTa saqarTvelo) 
warmoadgenda. sagulisxmoa is, rom am saqmeze qarTuli 
perioduli gamocemebi da literatura miuTiTebs harimanis, 
rogorc investoris arakeTilsindisierebaze. amis sapirispirod, 
ucxouri literaturaSi miTiTebulia, rom  sabWoTa mTavrobam 
Tavisi politikuri gavlenebis gamoyenebiTa da sxvadasxva 
meqanizmiT SeuZlebeli gaxada amerikuli biznes subieqtis mier 
normaluri biznes aqtivobis warmarTva. harimanma sabWoTa 
kavSiris winaaRmdeg Seitana saarbitraJo sarCeli. 44  imis 
gaTvaliswinebiT, rom harimanma saarbitraJo dava waago, SeiZleba 
gakeTdes daskvna, rom man xelSekruleba marTlac daarRvia da 
sabWoTa saxelmwifos raime saxis arakanonier qmedebas ucxoeli 
investoris uflebebis SezRudvasTan dakavSirebiT adgili ar 
hqonia.45 

 
 

  

                                                             
44 Fitch, D. S., The Harriman Manganese Concession in the Soviet Union: Lessons for Today, Berkeley 
Journal of International Law, Volume 9, Issue 1, Summer, 1991, p 215. Heinonline.org ukanasknelad 
iqna gadamowmebuli – 05.04.2018.   
45 `harimanis saqmis~ istoria amiT ar damTavrebula. rogorc SemdgomSi irkveva, 
hariamani sabWoTa kavSirTan aramxolod biznes, aramed politikur 
urTierTobebSic Sevida. kerZod, 1943 wlis 23 oqtombers harimani aSS-is elCad 
gvevlineba sabWoTa kavSirSi, romelic rwmunebis sigels gadascems imdroindel 
sabWoTa mTavrobas. ix., statia amerikis SeerTebuli Statebis sagangebo da 
sruluflebianma elCma batonma harimanma rwmunebis sigelebi gadasca ssr 
kavSiris umaRlesi sabWos prezidiumis Tavjdomares amxanag kalinins, gazeTi 
`komunisti~ 1943 wlis  26 oqtomberi, #223 (6848). Aaseve, ixileT: statia 
harimanis gamosvla, gazeTi `komunisti~ 1942 wlis  13 seqtemberi, #218 (6534). 
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II. investiciis cnebis gansazRvris saerTaSoriso standarti da 
qarTuli kanonmdebloba  

 

1. investiciis cnebis gansazRvris saerTaSoriso 
standarti 

1.1. cnebis araerTgvarovneba 
ekonomikuri TvalsazrisiT investicia gulisxmobs 

kapitalis zrdas, ufro konkretulad ki, aqtivis Seqmnas, romelic 
drois xangrZlivi periodis ganmavlobaSi mogebis motanas 
gulisxmobs. samarTlebrivi definiciis Tanaxmad, investicia 
SesaZloa zustad ar Seesabamebodes mis ekonomikur gagebas. 
investiciis cnebis samarTlebrivi da ekonomikuri Sinaarsi 
ZiriTadad mocemulia ormxriv sainvesticio xelSekrulebaSi. 
Sesabamisad, umjobesia, Tu investiciis cnebis ganmarteba 
ormxrivi sainvesticio xelSekrulebis magaliTze moxdeba. 
ormxrivi sainvesticio xelSekrulebebis umravlesoba ganmartavs, 
rom termini investicia moicavs `yvela saxis aqtivs~ da 
ilustrirebisaTvis CamoTvlis aRniSnuli definiciis qveS 
moazrebul aqtivebs. amasTan, aqtivis investiciad miCnevisaTvis 
aucilebeli ar aris igi definiciis qveS mocemul CamonaTvalSi 
iyos mocemuli.46 

miuxedavad investiciis, rogorc terminis mniSvnelobisa, 
sagulisxmoa, rom dRemde investiciis samarTlebrivi ganmarteba 
ar arsebobs. 47  investiciis cnebas ICSID konvenciac ar icnobs. 
konvenciis 25(1) muxlSi ubralod miTiTebulia, rom saarbitraJo 
centris iurisdiqcia SeiZleba gavrceldes samarTlebriv davebze, 
romlebic warmoiSoba investiciidan. rogorc profesori delaume 
konvenciis miRebis Semdeg miuTiTebda, investiciis cneba 
konvenciaSi ganmartebuli ar aris. aRniSnuli imiT aixsneba, rom 
investiciis cnebis SemofargvliT SesaZloa garkveuli saxis 
investicia, romelsac mxareebi investiciad miiCnevdnen, ar iyos 
konvenciiT daculi, rac, cxadia, mxareebis uflebas SezRudavda.48 
sagulisxmoa, rom SeiniSneba tendencia, romlis mixedviTac ICSID 
saarbitraJo tribunalis arbitrebi arc Tu ise afarToveben 
investiciis cnebas da sxvadasxva biznes aqtivobas sainvesticio 
saqmianobad ar miiCneven.49  

saerTaSoriso CveulebiTi samarTali da zogadad, 
saerTaSoriso samarTali sawyis etapze investiciis cnebas 

                                                             
46 Vandevelde J. K., Bilateral Investment Treaties, History, Policy, and Interpretation, Oxford University 
Press, 2010, p 122. 
47 Bischoff A. J., Happ R., The Notion of Investment, International Investment Law, edited by Marc 
Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 
2015, p 499.  
48 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 294.  
49 Schokkaert J., Heckscher Y., International Investments Protection, Comparative Law Analysis of 
Bilateral and Multilateral Interstate Conventions, Doctrinal Texts and Arbitral Jurisprudence Concerning 
Foreign Investments, Bruxelles, Bruylant Publishing 2009, p 535.  
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saerTod ar icnobda da mas `ucxoelis sakuTrebad~ moixseniebda. 
ucxoelis sakuTrebis dacvisa da misi usafrTxoebis 
uzrunvelyofa ki saxelmwifos moeTxoveboda. 50  TanamedroveobaSi 
ki investiciis samarTlebrivi da ekonomikuri aspeqtebi moicavs 
investiciis farTo speqtrs, rac ganpirobebulia im faqtiT, rom  
ormxrivi sainvesticio xelSekrulebebi ideboda kapitalis 
eqsportze orientirebuli qveynebis mier TavianTi aqtivebis 
sazRvargareT dacvis mizniT da swored maT interesSi Sedioda 
investiciis farTo cnebis dadgena.51 aRniSnuli farTo definiciis 
kritikosebi amtkicebdnen, rom ormxrivi sainvesticio 
xelSekrulebebi unda gamoricxavdes investiciis im konkretul 
saxeebs, romlebic miznad ar isaxavs makro ekonomikaze dadebiTi 
Sedegis motanas, produqtiulobis zrdasa da valutis krizisis 
daZlevas. am mosazrebis sapirispirod, miuTiTebdnen imaze, rom 
farTo definicia kapitalis importiori qveynebis interesSic 
aris, radgan investiciis nebismieri forma potenciurad qveynis 
ganviTarebis xelSemwyobia.52   

germaniasa da pakistans Soris dadebuli pirveli ormxrivi 
sainvesticio xelSekruleba investiciad miiCnevda kapitals. igi 
adgenda, rom termini investicia moicavda ucxo qveynis 
teritoriaze investiciis ganxorcielebis mizniT, sxvadasxva 
formiT Setanil kapitals, rogoricaa ucxouri valuta, saqoneli, 
sanivTo uflebebi, patentebi da teqnikuri codna. termini 
investicia moicavda ganxorcielebuli investiciidan miRebul 
sargebelsac. definicia Semdgom gansazRvravda, rom nebismieri 
gaerTianeba, kompania an msgavsi saxis aqtivebi, romlebic 
zemoaRniSnuli aqtivebis utilizaciis safuZvelze warmoiSva, 
SesaZlebelia miCneul iqnas investiciad. aqedan gamomdinare, 
yvelaze pirveli investiciis definiciac Zalian farTo iyo. igi 
kapitals, mogebasa da kompaniebsac moicavda.53 

dResdReobiT, msoflioSi sami aTasze meti mravalmxrivi da 
ormxrivi saerTaSoriso sainvesticio SeTanxmebaa dadebuli. 
Sesabamisad, rTulia TiToeul maTganSi arsebuli investiciis, 
rogorc samarTlebrivi kategoriis, Sesaxeb saubari, Tumca 
SesaZlebelia zogadad investiciis cnebisaTvis damaxasiaTebeli 
garkveuli saerTo tendenciebi mainc gamoiyos.54  

termini investicia centralur rols TamaSobs 
saerTaSoriso investiciebis dacvis samarTalSi. aRniSnuli 2 

                                                             
50 Sureda R. A., Investment Treaty Arbitration, Judging Under Uncertainty, Cambridge University Press, 
2012, p 56.  
51Vandevelde J. K., Bilateral Investment Treaties, History, Policy, and Interpretation, Oxford University 
Press, 2010, pp 122-123. 
52Vandevelde J. K., Bilateral Investment Treaties, History, Policy, and Interpretation, Oxford University 
Press, 2010, p 123. 
53Vandevelde J. K., Bilateral Investment Treaties, History, Policy, and Interpretation, Oxford University 
Press, 2010, p 132. 
54Bischoff A. J., Happ R., The Notion of Investment, International Investment Law, edited by Marc 
Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 
2015, p 500.  
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mniSvnelovani faqtoridan gamomdinareobs. pirveli – aqtivis 
investiciad kvalifikacia daicavs am aqtivs da mianiWebs mas 
gansakuTrebuli mopyrobis statuss; meore – investiciad miCnevas 
aqvs ICSID arbitraJisTvis ratione materiae iurisdiqciuli Sedegi. 
Sesabamisad, Tu investiciaa saxeze, investors SeuZlia iCivlos 
ICSID arbitraJSi da moiTxovos investiciis SezRudvis gamo 
kompensacia. terminma investiciam Tavisi gansakuTrebuli 
mniSvneloba da roli SeiZina meore msoflio omis Semdgom, 
gansakuTrebiT ki germaniasa da pakistans Soris dadebuli 
ormxrivi sainvesticio xelSekrulebis Semdeg, romelic, rogorc 
aRiniSna, pirvelad Seicavda investiciis ganmartebas.55 

rogorc ki mxareebi SeTanxmdebian, rom maT Soris 
warmoSobili sainvesticio dava saarbitraJo wesiT gadawydes, 
warmoiSoba sakiTxi imis Sesaxeb, investoris mier 
ganxorcielebul investicias, moicavs, Tu ara saarbitraJo 
SeTanxmeba. saarbitraJo tribunalebi am dros, rogorc wesi, 
yuradRebas aqceven investiciis beneficiar saxelmwifoSi 
investiciis mimarT dadgenili moTxovnebis Sesabamisad aris Tu 
ara investicia ganxorcielebuli.56 

pirveli saSualeba imisTvis, rom moxdes investiciis 
identificireba, aris saerTaSoriso sainvesticio SeTanxmeba. am 
TvalsazrisiT saerTaSoriso SeTanxmebebis muxlebi investiciis 
cnebis gansazRvrebasTan dakavSirebiT erTmaneTisgan gansxvavdeba. 
upirvelesi, rasac saerTaSoriso SeTanxmeba moiTxovs, aris is, 
rom investicia ganxorcielebuli unda iyos SeTanxmebis 
xelSemkvreli saxelmwifos teritoriaze. magaliTad, rogorc 
aRiniSna, ICSID-is Semqmnelebma investiciis cnebis sakiTxi Riad 
datoves. Sesabamisad, konvenciiT Riad datovebuli sakiTxis 
gasarkvevad Teoriasa da praqtikaSi gamoyofen investiciis 
ganmartebis subieqtur da obieqtur midgomas. subieqturis 
mixedviT, mxareebi TviTon aTanxmeben dadebul kontraqtSi 
investiciis cnebas. upiratesad aseTi SeTanxmebebi mocemulia or 
qveyanas Soris dadebul ormxriv sainvesticio xelSekrulebaSi. 
obieqturi moZRvrebis Tanaxmad, piriqiT, im SemTxvevaSic, Tu 
ormxriv sainvesticio xelSekrulebaSi konkretuli Tema 
investiciad aris miCneuli da Tu aRniSnuli obieqturad 
`vaSingtonis konvenciis~ miznebSi ar Tavsdeba, maSin investicia 
saxeze ar aris. 57  aRniSnuli ganmarteba cota bundovania da 
naklebad warmoaCens investiciis cnebis relevantur kriteriums. 

                                                             
55Bischoff A. J., Happ R., The Notion of Investment, International Investment Law, edited by Marc 
Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 
2015, p 497.   
56 Rivkin W. D., Friedman M., Financial Products as Investments under Bilateral Investment Treaties and 
Other Multilateral Instruments with Consents to Arbitration, International Financial Disputes, Arbitration 
and Mediation, edited by Jeffrey Golden, Carolyn Lamm, Oxford University Press, 2015, p 109.  
57 Rivkin W. D., Friedman M., Financial Products as Investments under Bilateral Investment Treaties and 
Other Multilateral Instruments with Consents to Arbitration, International Financial Disputes, Arbitration 
and Mediation, edited by Jeffrey Golden, Carolyn Lamm, Oxford University Press, 2015, p 113.  
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germaniasa da pakistans Soris dadebuli pirveli ormxrivi 
sainvesticio xelSekruleba aramxolod Tavisi pirvelobiT 
gamoirCeoda, aramed imiTac, rom man saTave daudo investiciis, 
rogorc samarTlebrivi kategoriis, e.w. kapitalze dafuZnebul 
ganmartebas, romelic dResac xSirad gamoiyeneba sxvadasxva 
ormxriv sainvesticio xelSekrulebaSi. TanamedroveobaSi 
kapitalze dafuZnebuli ganmarteba garkveulwilad modificirda 
da Camoyalibda, rogorc yvela saxis aqtivi, romelic investiciis 
amouwurav CamonaTvals iTvaliswinebs. 58  quveiTis mier 1964 wels 
erayTan dadebuli ormxrivi sainvesticio xelSekruleba Seicavda 
investiciis definicias, romelic gansazRvravda investiciebis 
araamomwurav CamonaTvals, maT Soris, moZrav da uZrav qonebas, 
wilebs kompaniaSi, saavtoro da samrewvelo sakuTrebis 
uflebebsa da teqnikur saqmianobebs.59 

Tanamedove ormxrivi sainvesticio xelSekrulebebis 
umravlesoba, maT Soris, aSS-is ekonomikuri TanamSromlobisa da 
ganviTarebis organizaciis mier SemuSavebuli modeluri ormxrivi 
sainvesticio xelSekrulebebi investiciis cnebis farTo areals 
moicavs. aRniSnulis gaTvaliswinebiT, magaliTad, iuridiul 
literaturaSi miTiTebulia investiciis yvelaze farTo cneba, 
rac aseTi xelSekrulebiTaa dadgenili da es ormxrivi 
sainvesticio xelSekruleba aris ekvadorsa da didi britaneTs 
Soris dadebuli, romelic dResac warmatebiT moqmedebs. 60  erT-
erTi pirveli saerTaSoriso sainvesticiosamarTlebrivi saqme, 
romelic arbitraJma ganixila da romelic ormxrivi sainvesticio 
xelSekrulebiT dadgenili investiciis cnebis ganmartebas 
exeboda, iyo saqme Fedax NV v. Venezuela. 61 

garda zemoaRniSnulisa, zogierTi ormxrivi sainvesticio 
xelSekruleba da mravalmxrivi saerTaSoriso sainvesticio 
SeTanxmeba iTvaliswinebs investiciis e.w. `Caketil~ CamonaTvals. 
magaliTad, Crdilo amerikis Tavisufali savaWro SeTanxmebis 
(NAFTA-s) 1131-e muxli gansazRvravs amomwurav CamonaTvals, Tu ra 
miiCneva investiciad da amavdroulad, CamoTvlis, Tu ra ar 
miiCneva investiciad.62  

kidev erTi saxe, rac investiciis, rogorc samarTlebrivi 
kategoriis, ganmartebis mizniT praqtikaSi arsebobs aris 
investiciisTvis e.w. damatebiTi saWiroebebi, rac aqtivs (kapitals) 

                                                             
58Bischoff A. J., Happ R., The Notion of Investment, International Investment Law, edited by Marc 
Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 
2015, p 500.  
59Vandevelde J. K., Bilateral Investment Treaties, History, Policy, and Interpretation, Oxford University 
Press, 2010, p 132. 
60 Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University Press, 
2008, p 250.   
61 McLachlan QC. C., Shore L., Weiniger QC. M., International Investment Arbitration, Substantive 
Principles, Second edition, Oxford University Press, 2017, p 219.   
62Bischoff A. J., Happ R., The Notion of Investment, International Investment Law, edited by Marc 
Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 
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investiciad aqcevs. kerZod, SeTanxmebebi SesaZloa Seicavdes 
wesebs, romelTa Tanaxmadac, imisTvis, rom biznes aqtivoba 
investiciad CaiTvalos saWiroa, rom igi ganxorcieldes 
investiciis beneficiari qveynis samarTlis normebis Sesabamisad 
an es aqtivoba nebadarTuli iyos investiciis beneficiari 
saxelmwifos Sesabamisi uflebamosili saxelmwifo organos 
mier. 63  amgvarad, zogierTi Tanamedrove ormxrivi sainvesticio 
xelSekruleba investiciis cnebas imiT aviwroebs, rom miuTiTebs 
investiciis beneficiari saxelmwifos kanonmdeblobaze da 
Sesabamisad, swored kanonmdeblobis safuZvelze ganxorcielebul 
qmedebas miiCnevs investiciad.64 

zemoaRniSnulis miuxedavad, gamonaklisis saxiT, arsebobs 
investiciis iseTi definiciebic, romelebic investiciis 
konkretul formebs gamoricxavs. 65  zogjer saxelmwifoebi 
investicias ormxriv sainvesticio xelSekrulebebSi qonebis 
amomwuravi CamonaTvlis gziT ganmartaven. aseT SemTxvevaSi 
investiciad xelSekrulebis miznebisaTvis CaiTvleba is, rac 
xelSekrulebaSia Setanili. 66  gasaziarebelia literaturaSi 
gamoTqmuli Sexeduleba, romlis Tanaxmadac, aseTi statikuri 
regulireba moqnili ar aris. ekonomikisa da teqnologiuri 
ganviTareba dRes yoveldRiurobad aqcevs imas, rac guSin 
saerTod SeuZlebeli Canda. 67  Sesabamisad, Tanamedrove ormxriv 
sainvesticio xelSekrulebebSi investiciis cneba farToa, raTa 
amiT investiciis dacva ufro metad moqnili gaxdes. 

zemoaRniSnulis paralelurad, aSS-is mier dadebuli 
ormxrivi sainvesticio xelSekrulebebi tipiuri 
xelSekrulebebisgan imiT gansxvavdeba, rom isini zRudavs 
investiciis definicias im aqtivebiT, romlebsac investiciis 
ekonomikuri xasiaTi gaaCnia. aSS-ma Tavisi pirveli ormxrivi 
sainvesticio xelSekruleba 1982 wels dado egviptesTan da masSi 
investiciis daxvewili da inovaciuri definicia gaiTvaliswina. 
kerZod, aSS-is ormxrivi sainvesticio xelSekruleba investiciad 
miiCnevda `yvela saxis investicias~, nacvlad `yvela saxis 
aqtivisa~. es, erTi SexedviT, tavtologiuri definicia, miznad 
isaxavda ganemarta, rom aqtivi investicias warmoadgenda mxolod 
maSin, Tu mas investiciis xasiaTi gaaCnda. aSS-is definicia 
araamomwurav CamonaTvalSi investiciad miiCnevda licenziebsa da 
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nebarTvebsac, rogorc aqtivebis damatebiT kategorias. 68  aSS-is 
2004 wlis ormxrivi sainvesticio xelSekrulebis modelSi ki 
aRniSnuli definicia dakonkretda da ganimarta, rom investicia 
niSnavs yvela aqtivs, romelsac investiciis maxasiaTeblebi 
gaaCnia. definicia akonkretebs, rom aseTi maxasiaTeblebi moicavs 
kapitalis an sxva resursis ganxorcielebas, mogebis miRebis 
molodins an riskebis Sefasebas.69 

amasTan, ufro metad gamoyenebadi da misaRebi midgomaa 
dafiqsirebuli aSS-is mier singapurTan dadebul Tavisufali 
vaWrobis SeTanxmebaSi, romelsac xeli 2003 wlis maisSi moewera. 
aRniSnuli SeTanxmeba investicias ganmartavs Semdegnairad: `yvela 
saxis aqtivi, romelsac investiciis xasiaTi aqvs da romelic 
pirdapir an arapirdapir ekuTvnis investors~ da araamomwuravad 
CamoTvlis investiciis cnebebs. rogorc literaturaSi 
miuTiTeben, aSS-sa da singapurs Soris dadebuli es SeTanxmeba 
ufro metad inovaciuri da misaRebia Tanamedrove praqtikisTvis, 
radgan igi moicavs investiciis saxeebis gasageb da martiv 
CamonaTvals. 70  litvasa da ukrainas Soris dadebul ormxriv 
sainvesticio xelSekrulebasTan dakavSirebul saqmeze Tokios Tokeles 
v. Ukraine saarbitraJo tribunalma gamoitana gadawyvetileba, 
romlis Tanaxmadac, investiciis Secvlaze, SenarCunebasa da 
ganviTarebaze daxarjuli fulic warmoadgens investicias.71 

sagulisxmoa saqarTvelosa da saberZneTs Soris dadebuli 
ormxrivi sainvesticio xelSekrulebidan da `energetikis 
qartiidan~ gamomdinare saqme - Kardasspoulos v. Georgia, 72 sadac 
dadginda, rom ormxrivi sainvesticio xelSekruleba arafers 
ambobda imis Sesaxeb, warmoadgenda Tu ara investicias kompaniaSi 
wilebis arapirdapiri floba. am saqmis ganmxilvelma tribunalma 
Siemens v. Argentina saqmeSi ganviTarebuli msjelobis moxmobiT 
daadgina, rom arapirdapir mflobelobaSi arsebuli wilebi 
warmoadgenda investicias. tribunalma aseve imsjela imaze, 
warmoadgenda Tu ara mosarCelis qmedebebi navTobisa da gazis 
resursebis aTvisebis mizniT erTobliv saqmianobasTan 
dakavSirebiT investicias ICSID konvenciis Sesabamisad. tribunalma 
am SemTxvevaSic daadgina, rom investicia am TvalsazrisiTac 
saxeze iyo. mopasuxe sadavod ar xdida finansuri kontribuciis 
arsebobas. erToblivi saqmianobis xelSekruleba dadebuli iyo 25 
wlis vadiT, xolo koncesia – 30 wlis vadiT. tribunalma udavod 
miiCnia, rom biznes proeqti daexmara saqarTvelos ekonomikur 
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ganviTarebaSi da saxeze iyo investiciis arseboba. 73  aRniSnul 
saqmeSi mniSvnelovani iyo aseve saqarTvelosa da saberZneTs 
Soris dadebuli ormxrivi sainvesticio xelSekruleba74 , romlis 
me-4 muxlis me-2 punqtis Tanaxmadac, investiciis beneficiari 
saxelmwifo valdebulia investors gadauxados kompensacia, Tu 
igi moaxdens misi teritoriis nebismier nawilSi misi 
kanonmdeblobis Sesabamisad Seqmnili im kompaniis aqtivebis 
eqspropriacias, romelSic meore xelmomweri mxaris investorebi 
floben wilebs. 75  Sesabamisad, tribunalma dava zemoaRniSnuli 
msjelobebis gaTvaliswinebiT gadawyvita. 

saqmeze Salini v. Marocco maroko amtkicebda, rom sadavo 
garigeba - samSeneblo kontraqti ar warmoadgenda investicias, 
radgan igi ar iyo ganxorcielebuli marokos „kanonmdeblobis 
Sesabamisad“. tribunalma aRniSnuli mtkiceba uaryo da daadgina, 
rom „investirebuli aqtivebis kategoriebis gaTvaliswinebiT, 
romlebic zemoaRniSnuli mxaris kanonmdeblobis dacviT 
ganxorcielda, aRniSnuli norma Seexeba investiciis namdvilobas 
da ara mis definicias. kerZod, igi xels uSlis  ormxrivi 
sainvesticio xelSekrulebis mier iseTi investiciis dacvas, 
romelic ar iqneboda daculi im mizeziT, rom igi 

ukanonoa“. 76 amgvarad, davis ganmxilvelma tribunalma 
erTmniSvnelovnad daadgina, rom samSeneblo kontraqti aris 
investicia da igi eqceoda ormxrivi sainvesticio xelSekrulebis 
moqmedebis sferoSi.  

investiciis kanonSesabamisobasTan dakavSirebiT sainteresoa 
kidev erTi saqme Phoenix v. The Czech Republic, sadac tribunalma 
daadgina, rom maSinac ki, rodesac Sesabamisi ormxrivi 
sainvesticio xelSekruleba amis Sesaxeb dums, investiciis 
beneficiari saxelmwifos kanonmdeblobasTan Sesabamisoba im 
testis aucilebeli elementia, romliTac ganxorcielebuli 
tranzaqciis dacul investiciad kvalifikacia xdeba, aRniSnuli 
elementi xSirad gamoiyeneba, rodesac igi Sesabamis ormxrivi 
sainvesticio xelSekrulebaSia mocemuli. mravali ormxrivi 
sainvesticio xelSekruleba (magaliTad, TurqeTsa da pakistans, 
germaniasa da filipinebs Soris dadebuli xelSekrulebebi) 
zRudavs mis moqmedebas im investiciebiT, romlebic „investiciis 
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beneficiari saxelmwifos kanonmdeblobis Sesabamisad aris 
ganxorcielebuli“.77 

saarbitraJo tribunalma aSS-sa da argentinas Soris 
dadebuli ormxrivi sainvesticio xelSekrulebidan gamomdinare, 
saqmeSi Azurix v. Argentina aRniSna, rom koncesiis kontraqtidan 
warmoSobili investicia ar warmoadgenda ormxrivi sainvesticio 
xelSekrulebiT dadgenil investicias. aSS-sa da argentinas Soris 
dadebuli xelSekrulebidan gamomdinare sxva saqmeze Enron v. 
Argentina iurisdiqciasTan dakavSirebuli gadawyvetileba 
gansazRvravs tribunalis mier miRweul konsesuss investiciis 
definiciasTan dakavSirebuli mosazrebis Sesaxeb. Tavdapirvelad 
tribunali Tanxmdeba, rom investiciis definicia unda iyos 
farTo. Semdgom tribunalma unda Seamowmos `investiciis zogadi 
erTianoba~. aRniSnulis Tanaxmad, investicia xSirad kompleqsur 
process warmoadgens da moicavs bevr iseT komponents, 
romelTagan calke aRebuli erTeulebi SesaZloa ar adgendes 
investicias. aqedan gamomdinare, tribunalma unda ganixilos 
investoris mTliani saqmianobis ekonomikuri xasiaTi da 
aRniSnulis Semdeg daadginos investiciis arsebobis 78  an ar 
arsebobis sakiTxi. koncesiasTan dakavSirebiT sainteresoa 
TurqeTis winaaRmdeg arsebuli saarbitraJo davac, romelSic 
davis ganmxilvelma arbitraJma daadgina, rom koncesiis 
xelSekruleba warmoadgenda investicias, romelic, Tavis mxriv, 
daculi iyo aSS-sa da TurqeTs Soris dadebuli ormxrivi 
sainvesticio xelSekrulebiT.79 

amgvarad, investiciis definicia sxvadasxva saerTaSoriso 
SeTanxmebasa da saarbitraJo gadawyvetilebaSi sxvadasxvagvaradaa 
ganmartebuli, Tumca unda aRiniSnos, rom, miuxedavad 
gansxvavebulobisa, saerTo tendenciebi mainc SeimCneva. 
investiciis rogorc samarTlebrivi, ise ekonomikuri gageba 
sakmaod specifikuradaa mocemuli sxvadasxva saarbitraJo 
gadawyvetilebaSi, rac imiT aixsneba, rom teqnologiebis 
ganviTarebis pirobebSi, praqtikaSi xSiria SemTxveva, rodesac 
investicia Tavisi maxasiaTeblebiT Zalian specifikuri da 
garkveulwilad axalia.  

 
1.2. investiciis saxeebi 
investiciis, rogorc samarTlebrivi kategoriis, 

zemoaRniSnuli magaliTebidan gamomdinare, Teoriasa da 
praqtikaSi calke gamoyofen investiciis saxeebs. investiciebis 
TiToeuli saxeobis specifika unikaluria, rac iuridiuli 
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TvalsazrisiT, investors ama Tu im samarTlebrivi reJimis dacvis 
qveS aqcevs.80  

 yvelaze gavrcelebulia pirdapiri ucxouri investicia, 
ucxouri portfeluri investicia, saerTaSoriso sesxi, 
saerTaSoriso obligaciebi, momwodeblis (Suppliers) da sxvebis 
kreditebi da sxva saxelSekrulebo saSualebebi. pirdapiri 
ucxouri investicia gulisxmobs investoris mier investiciis 
beneficiari saxelmwifos teritoriaze arsebuli samewarmeo 
subieqtis 10%-ze metis wilis an sakuTrebis flobas. pirdapiri 
investicia erTi qveynis investors aniWebs uflebamosilebas 
flobdes sxva qveyanaSi ekonomikur aqtivs, Sesabamisad pirdapiri 
ucxouri investicia aris globalizaciis erT-erTi xelSemwyobi 
faqtori. 81  iuridiul literaturaSi pirdapiri ucxouri 
investicia, rogorc wesi, ganimarteba, rogorc investoris 
kapitalis gadatana erTi qveynidan (investoris qveynidan) sxva 
qveyanaSi (investiciis beneficiari saxelmwifo) arsebul 
samewarmeo subieqtSi, romelic miznad isaxavs xangrZliv 
urTierTobasa da mogebis miRebas. aRniSnuli, rogorc wesi, 
miiRweva sazRvargareT anu investiciis beneficiar saxelmwifoSi 
kompaniis dafuZnebiT an arsebuli kompaniebis SerwymiT an 
gayofiT. mniSvnelovani ganmsazRvreli ucxouri investiciebisa, 
garda investoris xangrZliv periodze gaTvlili biznesisa da 
mogebis miRebisa, aris is, rom aRWurvos investori kompaniis 
menejeruli kontrolis uflebiT.82 

ucxouri portfeluri investicia aris investiciis erT-erTi 
saxe, romelic gulisxmobs investiciis ganxorcielebas erTi 
qveynis rezidentis mier sxva qveyanaSi arsebul kompaniaSi, 
romlis Sedegadac xmis uflebis mqone wilebis 10%-ze aranaklebi 
raodenoba moeqceva mis sakuTrebaSi. pirdapir da portfelur 
investiciebs Soris gansxvaveba investiciis formaSi ar aris, 
ramdenadac pirdapiri investicia ufro meti kontrolis 
saSualebas aZlevs investors, vidre portfeluri investiciis 
ganxorcieleba. 83  Sesabamisad, ucxour investiciebs Soris wamyvan 
adgils pirdapiri investiciebi ikavebs. 84  amasTan, arsebobs 
arapirdapiri investiciac, romelic gulisxmobs ama Tu im 
sawarmoSi wilis flobis saSualebiT konkretuli sainvesticio 
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aqtivobis ganxorcielebas. magaliTad, rodesac sawarmo uSvebs 
fasian qaRaldebs, am fasiani qaRaldebis myidvelebi miiCnevian am 
sawarmos mier ganxorcielebuli sainvesticio saqmianobis 
miznebisaTvis arapirdapir investorebad. 85  amgvarad, pirdapiri 
ucxouri investicias ama Tu im qveynis ekonomikur mdgomareobaze 
seriozuli gavlenis moxdena SeuZlia.86 

rac Seexeba saerTaSoriso sesxs, rogorc investiciis erT-
erT saxes, igi gulisxmobs sesxs, romelsac erT romelime 
qveyanaSi arsebuli kompania sxva ucxouri qveynis bankisgan an sxva 
finansuri dawesebulebisagan iRebs. sesxi, rogorc wesi, 
erTmaneTTan kavSiris mqone subieqtebs Soris gaicema da am mizniT 
korporaciebi afuZneben TavianT Svilobil kompaniebsa da 
afilirebul kompaniebs.87 

saerTaSoriso obligacia – mTavroba da korporacia 
TavianTi saWiro kapitalis gazrdisTvis uSvebs obligaciebs, 
banknotebs da sxva fasian qaRaldebs, romlebic kapitalis 
bazarze ivaWreba investorebs Soris. 88  saxelmwifo fasiani 
qaRaldebi xels uwyobs sabanko seqtors da kerZo investorebs 
daabandon TavianTi Tavisufali saxsrebi maqsimalurad 
usafrTxod da likvidurad.89 

momwodeblis (Suppliers) da sxvebis kreditebi – kompaniebi sxva 
qveyanaSi kreditis safuZvelze xSirad yidian saqonels. umetes 
SemTxvevaSi es kreditebi uzrunvelyofilia finansuri an 
samTavrobo institutebis mier. aseT dros gansxvavebiT sesxisgan 
da obligaciis ucxouri kompaniisgan yidvisgan, finansebi sxva 
qveyanaSi ar gadadis da miuxedavad amisa, es mainc investiciad 
miiCneva radgan momwodebelma Tavisi kapitali Cado saqonelSi da 
moelis, rom mas aunazRaurdeba saqonlis nasyidobis safasuri da 
aseve is SeTanxmebuli procenti, rac kreditTan aris 
dakavSirebuli.90 

sxva saxelSekrulebo saSualebebi – saxelSekrulebo 
urTierTobebisa da sainvesticio kontraqtebis nairsaxeobebis 
ganviTarebasTan erTad, saxelSekrulebo e.w. saSualebebi 
investiciis mniSvnelovan saxes warmoadgens. saxelmwifosa da 
kerZo pirs Soris arsebuli koncesiis xelSekrulebebi, 
wiaRiseulis kvlevisa da ganviTarebis xelSekrulebebi, 
samSeneblo xelSekrulebebi, miwis nasyidobis xelSekrulebebi da 
sxva mravali xelSekruleba Tanamedrove saerTaSoriso 
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sainvesticio samarTalSi saerTaSoriso investiciebad aris 
miCneuli.91  
 
 
2. investiciis cnebis qarTuli modelis Sesabamisoba 

saerTaSoriso standartebTan  
 

investiciis cnebis specifikuri gansazRvrebaa mocemuli 
`sainvesticio saqmianobis xelSewyobisa da garantiebis Sesaxeb~ 
saqarTvelos kanonis pirvel muxlSi, romelic investiciad 
miiCnevs yvela saxis qonebriv da inteleqtualur faseulobas an 
uflebas, romelic dabanddeba da gamoiyeneba SesaZlo mogebis 
miRebis mizniT saqarTvelos teritoriaze ganxorcielebul 
samewarmeo saqmianobaSi. kanonis pirveli muxlis me-2 punqti ki 
CamoTvlis im faseulobebsa da uflebebs, romlebic SesaZloa, 
rom investiciad iqnas moazrebuli. kerZod, kanonis mixedviT, 
faseuloba da ufleba moicavs: fulad saxsrebs, wils, aqciebsa 
da sxva fasian qaRaldebs; aseve, uZrav da moZrav qonebas _ miwas, 
Senoba-nagebobebs, mowyobilobebsa da sxva materialur 
faseulobas; miwiT an sxva bunebrivi resursebiT sargeblobis 
uflebas (maT Soris koncesias), patents, licenzias, „nou-haus“, 
gamocdilebasa da sxva inteleqtualur  faseulobas; amasTan, 
kanoniT aRirebul sxva qonebriv an inteleqtualur faseulobas 
an uflebas. 

amgvarad, kanoni, erTi mxriv, CamoTvlis im 
faseulobebs/Rirebulebebsa da uflebas, rac miiCneva investiciad, 
Tumca, meore mxriv, es CamonaTvali amomwuravi ar aris, radgan 
miTiTeba keTdeba kanoniT aRiarebul sxva qonebriv an 
inteleqtualur faseulobasa da uflebaze. Sesabamisad, SesaZloa 
raime saxis investicia, romelic pirdapir ar gamomdinareobs 
kanonismieri CamonaTvlidan, mainc moeqces kanonis pirveli 
muxlis me-2 punqtis `d~ qvepunqtis normatiul SinaarsSi, romelic 
sxva kanoniT aRiarebul faseulobasa an uflebaze miuTiTebs. 

garda `sainvesticio saqmianobis xelSewyobisa da 
garantiebis Sesaxeb~ saqarTvelos kanonSi arsebuli investiciis 
cnebisa, qarTul kanonmdeblobaSi kerZod ki `investiciebis 
saxelmwifo mxardaWeris Sesaxeb~ saqarTvelos kanonSi 92 
mocemulia gansakuTrebuli mniSvnelobis investiciis cneba. 
kanonis me-9 muxlis pirveli punqtis Tanaxmad, investors, 
romelic gegmavs, ganaxorcielos investicia, romlis saerTo 
raodenoba aRemateba 8 milion lars an romelic funqciuri da 
strategiuli TvalsazrisiT mniSvnelovan zegavlenas axdens 
qveynis ekonomikisa da infrastruqturis ganviTarebaze, ufleba 
aqvs, saqarTvelos mTavrobisagan moiTxovos Tavis mier 

                                                             
91Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, p 41.  
92  miRebulia saqarTvelos parlamentis mier 30/06/2006; ssm 25, 13/07/2006; 

saregistracio kodi: 240.090.000.05.001.002.345 
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gansaxorcielebeli investiciisaTvis gansakuTrebuli 
mniSvnelobis investiciis statusis miniWeba. am muxlis pirveli 
punqtiT gaTvaliswinebuli SemTxvevis garda, saqarTvelos 
mTavroba uflebamosilia, gansakuTrebuli mniSvnelobis 
investiciis statusi mianiWos maRalmTian regionebSi 
ganxorcielebul investicias, romlis saerTo raodenoba 
aRemateba 2 milion lars an romelic funqcionaluri da 
strategiuli TvalsazrisiT dadebiT zegavlenas axdens 
adgilobrivi ekonomikisa da infrastruqturis ganviTarebaze. 

amgvarad, qarTuli kanonmdebloba konkretuli saxis 
investiciebs, romelic konkretuli Tanxis odenobaze an 
funqciurad mniSvnelovan kriteriumzea damokidebuli, 
gansakuTrebuli mniSvnelobis investiciis statuss aniWebs, rac, 
savaraudod, misi daculobis maRal standartze unda 
miuTiTebdes, radgan sxva SemTxvevaSi, gaugebaria ratom unda 
mieniWos an zogadad ras niSnavs gansakuTrebuli mniSvnelobis 
investicia. aRniSnul sakiTxebze (kiTxvebze), samwuxarod, qarTuli 
kanonmdebloba, konkretulad ki, `investiciebis saxelmwifo 
mxardaWeris Sesaxeb~ saqarTvelos kanoni arafers ambobs. 
erTaderTi, rac SeiZleba `upiratesobad~ iqnas miCneuli im 
investorisTvis, romlis mier ganxorcielebul investiciasac 
gansakuTrebuli mniSvnelobis statusi mieniWa, aris is, rom 
kanonis me-3 muxlis me-2 punqtis Tanaxmad, investiciebis 
saxelmwifo mxardaWeris sferoSi saqarTvelos mTavrobis 
warmomadgenelia saqarTvelos ekonomikisa da mdgradi 
ganviTarebis saministros sistemaSi Semavali sajaro samarTlis 
iuridiuli piri – awarmoe saqarTveloSi da Sesabamisad, 
SesaZlebelia iTqvas, rom erTaderTi ganmasxvavebeli niSani 
(gansakuTrebuli mniSvnelobis mqone investiciis) aris is, rom 
awarmoe saqarTveloSi exmareba investors sxvadasxva sakiTxis 
mogvarebaSi. magaliTad, awarmoe saqarTveloSi exmareba investors 
sainvesticio saqmianobisaTvis saWiro yvela licenziis an/da 
nebarTvis aRebaSi an sxva warmomadgenlobiTi uflebamosilebis 
ganxorcielebaSi. 93  amgvarad, sxva raime gansakuTrebuli statusi 
an/da mniSvneloba (an Tundac saxelmwifosgan xelSewyoba) – 
gansakuTrebuli mniSvnelobis investicias ar aqvs. 

sagulisxmoa, rom gansakuTrebuli mniSvnelobis statusis 
mqone investiciis mflobel investorsa da saxelmwifos Soris 
dadebuli sainvesticio kontraqti specifikuria im TvalsazrisiT, 
rom kanonis me-10 muxlis me-4 punqtis Tanaxmad, rodesac 
investicias mieniWeba gansakuTrebuli mniSvnelobis investiciis 
statusi, saqarTvelos mTavrobasa da investors Soris formdeba 
xelSekruleba, romliTac ganisazRvreba investiciis pirobebi. 
mxareTa SeTanxmebiT sainvesticio gegmasa da xelSekrulebaSi 
SesaZlebelia ganxorcieldes cvlilebebi. xelSekrulebis 
pirobebi sajaroa. saubaria sainvesticio kontraqtze, romelic 
                                                             
93  `investiciebis saxelmwifo mxardaWeris Sesaxeb~ saqarTvelos kanonis me-3 
muxlis me-3 punqti.  
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ideba, erTi mxriv, investorsa da meore mxriv, saxelmwifos Soris 
da rac mTavaria, sainvesticio kontraqtis pirobebi sajaroa. 
aRniSnulma SesaZloa konfidencialurobasTan dakavSirebiT 
garkveuli saxis problemebi warmoSvas. magaliTad, SesaZloa 
investicia da zogadad biznes gegma, romlis ganxorcielebasac 
investori isaxavs miznad sxva msgavsi konkurenti biznes 
subieqtebisTvisac gaxdes xelmisawvdomi, rac, cxadia, investors 
garkveul problemebs da sirTuleebs Seuqmnis. 

kanonis normebidan Cans, rom gansakuTrebuli mniSvnelobis 
mqone investiciis statusis moqmedeba SesaZloa droSi 
SezRuduli iyos. kerZod, kanonis me-12 muxlis pirveli punqtis 
mixedviT, gansakuTrebuli mniSvnelobis investiciis statusi 
moqmedebs saqarTvelos mTavrobis gankargulebiT gansazRvruli 
vadiT. amasTan, gansakuTrebuli mniSvnelobis investiciis statusi 
uqmdeba, Tu investorma ver Seasrula am kanonis Sesabamisad 
gaformebuli xelSekrulebis pirobebi. gansakuTrebuli 
mniSvnelobis investiciis statusis gauqmeba ar iwvevs ukve 
gacemuli licenziebisa da nebarTvebis (maT Soris, winaswari 
licenziebisa da nebarTvebis) gauqmebas. nebismieri 
licenzia/nebarTva ZalaSia, Tu igi ar gauqmda saqarTvelos 
kanonmdeblobiT dadgenili wesiT. es mowesrigeba, SesaZloa 
iTqvas, rom garkveul problemebs warmoSobs, radgan gamodis, rom 
Tavisuflad aris SesaZlebeli garkveuli saxis investicia dRes 
gansakuTrebuli mniSvnelobis mqone iyos, xolo xval ki man es 
mniSvneloba dakargos. aseT SemTxvevaSi gaugebaria, rogor unda 
moxdes investiciis gansakuTrebulobis dabruneba da xom ar 
warmoSobs es investorisaTvis garkveul gaugebrobebs, ramac 
SesaZloa, saboloo jamSi, biznes aqtivobis Sewyveta da 
Sesabamisad, investiciis ganxorcielebaze uaris Tqma an sulac 
sainvesticio dava gamoiwvios. amdenad, gansakuTrebuli 
mniSvnelobis statusis miniWebiT SesaZloa investorTaTvis ufro 
meti gaugebrobebi warmoiSvas, vidre garkveuli SeRavaTebi. 
amdenad, Tu saxelmwifos mizania investiciebis mozidva da 
ucxouri investiciebis xelSewyoba, ucxouri investiciebis 
sakanonmdeblo mowesrigebis umTavresi mizani unda iyos is, rom 
investiciis beneficiari saxelmwifo unda qmnides yvela pirobas, 
raTa mozidul iqnas ucxouri investiciebi mis qveyanaSi. 94 
Sesabamisad, mizanSewonilia, rom kanonmdebloba iyos gamWvirvale 
da yvela investorisTvis erTnairi standartis, raTa aman 
saerTaSoriso sainvesticio samarTalSi arsebuli sxvadasxva 
dacvis principis/reJimis darRveva ar gamoiwvios,  

investiciis cneba aramxolod konkretul samarTlebriv 
aqtSi, aramed saqarTvelos mier sxvadasxva qveyanasTan dadebul 
ormxriv sainvesticio xelSekrulebaSicaa mocemuli. 
saqarTvelosa da italias Soris 1999 wels dadebuli 

                                                             
94 gabisonia z., qarTuli saerTaSoriso kerZo samarTali, me-2 gadamuSavebuli da 
damatebuli gamocema, Tbilisi, gamomcemloba `iuristebis samyaro~, 2016, gv., 219.  
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`investiciebis waxalisebisa da urTierTdacvis Sesaxeb~ 95 
SeTanxmebis pirveli muxlis pirveli punqtis Tanaxmad, termini 
„investicia“ niSnavs nebismieri saxis qonebas, dabandebuls am 
SeTanxmebis ZalaSi Sesvlamde an mis Semdeg, erTi monawile 
mxaris fizikuri an iuridiuli piris mier meore monawile mxaris 
teritoriaze im pirobiT, rom es kapitaldabandebebi 
ganxorcielda am ukanaskneli monawile mxaris kanonebisa da 
wesebis Sesabamisad da kerZod moicavs, magram aramxolod: 

a) moZrav da uZrav qonebas, iseve rogorc sxva romelime 
qonebriv uflebas da uflebas „in rem“, rogoricaa Tavdeboba, 
Tamasuqi da ipoTeka; 

b) aqciebs, obligaciebs, wilobriv kapitals an kompaniaSi 
monawileobis nebismier sxva formebsa da kreditis nebismier sxva 
saSualebebs, iseve rogorc samTavrobo fasian qaRaldebs; 

g) moTxovnis uflebas Tanxaze an investiciebTan 
dakavSirebul ekonomikuri Rirebulebis mqone nebismier 
saqmianobaze, reinvestirebul Semosavalsa da kapitalis namats; 

d) saavtoro uflebas, komerciul savaWro niSnebs, 
patentebs, samrewvelo dizainsa da sxva inteleqtualur da 
samrewvelo sakuTrebis uflebebs, nou-haus, savaWro 
saidumlobebs, savaWro saxelebsa da gudvils; 

e) nebismier ekonomikur uflebas, romelsac gansazRvravs 
ekonomikuri saqmianobis Sesaxeb kanonmdeblobis an kontraqtis da 
nebismieri licenziisa da koncesiis moqmedi debulebebi, bunebrivi 
resursebis Ziebis, mopovebisa da gamoyenebis uflebis CaTvliT; 

v) sawyisi kapitaldabandebis Rirebulebis moculobis 
nebismier zrdas. 

amgvarad, saqarTvelos mier dadebuli ormxrivi 
sainvesticio xelSekruleba akeTebs zogad miTiTebas investiciaze 
anu imaze, Tu ra miiCneva investiciad da amasTan, CamoTvlis 
konkretul sferoebsa da sagnebs, romliTac akonkretebs 
investiciis zogad cnebas.96 

                                                             
95 `SeTanxmeba saqarTvelos mTavrobasa da italiis respublikis mTavrobas 
Soris investiciebis waxalisebisa da urTierTdacvis Sesaxeb~, ssm, miRebis 
TariRi 15/05/1997, ZalaSi Sesvlis TariRi: 26/07/1999. 
96  saqarTvelosgan gansxvavebiT, germanuli ormxrivi sainvesticio 
xelSekrulebebis praqtika swrafad ganviTarda Tanamedrove definiciis 
Camoyalibebisaken. germaniis mier 1961 wels togosTan dadebuli ormxrivi 
sainvesticio xelSekruleba investicias gansazRvravda rogorc yvela saxis 
aqtivs da Semdeg moicavda investiciis definiciis qveS gaerTianebuli aqtivebis 
araamomwurav CamonaTvals. igi moicavda ormxrivi sainvesticio 
xelSekrulebebisaTvis damaxasiaTebel 5 kategorias: moZrav da uZrav qonebas, 
wilebs kompaniebSi, ekonomikuri Rirebulebis Sesrulebis an Tanxis moTxovnis 
uflebas, inteleqtualuri sakuTrebis uflebebsa da sajaro samarTlis 
Sesabamis koncesiebs. definicia gansazRvravda, rom investiciis formaSi 
cvlileba misi investiciis bunebaze gavlenas ar axdenda. Vandevelde J. K., Bilateral 
Investment Treaties, History, Policy, and Interpretation, Oxford University Press, 2010, p 132. sxva 
qveynebma germaniis mier Camoyalibebuli investiciis definicia maSinve ar 
miiRes. SvedeTis mier tunisTan 1961 wels dadebuli ormxrivi sainvesticio 
xelSekruleba saerTod ar ganmartavda investicias. aseTi ganmarteba mocemuli 



  35 

ucxouri qveynebis msgavsad, investiciis cneba ufro metad 
daixvewa da gafarTovda saqarTvelos mier bolo wlebSi dadebul 
ormxriv sainvesticio xelSekrulebebSi. magaliTad, saqarTvelosa 
da quveiTs Soris dadebuli ormxrivi sainvesticio 
xelSekrulebis97 mixedviT, termini „investicia“ niSnavs nebismieri 
saxis aqtivs an uflebas, romelsac  erTi xelSemkvreli mxaris 
investori flobs an akontrolebs, pirdapir an arapirdapir,  
meore xelSemkvreli mxaris saxelmwifo teritoriaze, am 
ukanaskneli xelSemkvreli mxaris Sidasaxelmwifoebrivi 
kanonmdeblobis Sesabamisad, romelic moicavs, da ara mxolod: 

(a) moZrav da uZrav qonebas da nebismier sxva qonebriv 
uflebas, rogoricaa ijara, ipoTeka, giravnoba da sxva uflebebi; 

(b) kompanias an aqciebs, fasian qaRaldebs da saaqcio 
kapitalSi monawileobis sxva formebs, obligaciebs, savalo 
valdebulebebs da valze daricxul procentebs, sxva valebs da 
sesxebs da xelSemkvreli mxaris nebismieri investoris mier 
gamoSvebul fasian qaRaldebs; 

(c)     fulad moTxovnebs an nebismieri sxva aqtivis an 
Sesrulebis moTxovnebs, ekonomikuri Rirebulebis mqone 
kontraqtis Sesabamisad; 

(d) inteleqtualuri sakuTrebis uflebebs, romlebic 
moicavs, da ara mxolod, saavtoro uflebebs, savaWro niSnebs, 
patentebs, samrewvelo nimuSebs da modelebs, teqnologiur 
procesebs, nou-haus, komerciul saidumloebebs, safirmo 
dasaxelebebs, gudvilebsa da sxva msgavs uflebebs; 

(e) nebismier uflebas, miniWebuls kanoniT, kontraqtiT an 
kanonis Sesabamisad gacemuli nebismieri licenziisa Tu nebarTvis 
safuZvelze, bunebrivi resursebis Ziebis, kvlevis, mopovebis an 
eqspluataciis uflebebis CaTvliT, da ekonomikuri an komerciuli 
saqmianobis ganxorcielebis an momsaxurebis gawevis uflebebs. 

termini „investicia“ gulisxmobs aseve „Semosavlebs,“ 
romlebic gamoiyeneba  reinvestirebisaTvis da „likvidaciis” 
Sedegad miRebul Tanxebs,“ am terminebis Semdgomi definiciebis 
Sesabamisad. nebismieri cvlileba im formisa, romelSic 
investirebulia an reinvestirebulia aqtivebi, gavlenas ar 
moaxdens maTi, rogorc investiciis, xasiaTze. 

                                                                                                                                                                                   
ar iyo arc holandiis mier 1963 wels tunisTan dadebul ormxriv sainvesticio 
xelSekrulebaSi, belgia-luqsemburgis ekonomikuri gaerTianebis 1964 wels 
tunisTan dadebul pirvel ormxriv sainvesticio xelSekrulebaSi, 1964 wels 
gvineasTan italiis mier dadebul pirvel ormxriv sainvesticio 
xelSekrulebaSi, 1965 wels kot diuvarTan SvedeTis mier dadebul pirvel 
ormxriv sainvesticio xelSekrulebaSi da arc 1965 wels daniis mier 
madagaskarTan dadebul pirvel ormxriv sainvesticio xelSekrulebaSi. ix., 
Vandevelde J. K., Bilateral Investment Treaties, History, Policy, and Interpretation, Oxford University 
Press, 2010, p 132 
97  `SeTanxmeba saqarTvelos mTavrobasa da quveiTis saxelmwifos mTavrobas 
Soris investiciebis waxalisebisa da urTierTdacvis Sesaxeb~, miRebis TariRi: 
13/10/2009, ZalaSi Sesvlis TariRi: 30/05/2013, ssm, gamoqveynebis TariRi: 29/07/2013. 
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kidev ufro sainteresoa saqarTvelosa da fineTs Soris 
dadebuli ormxrivi sainvesticio xelSekruleba,98 romelic, garda 
zemoT mocemuli definiciebisa, moicavs aseve erT-erTi 
xelSemkvreli mxaris teritoriaze amave xelSemkvreli mxaris 
nebismieri iuridiuli piris mier dabandebuli investiciebs, 
romlebsac faqtobrivad floben da pirdapiri da arapirdapiri 
gziT akontroleben meore xelSemkvreli mxaris investorebi. 
aseTi investiciebi miiCneva am ukanaskneli xelSemkvreli mxaris 
investorTa mier dabandebul investiciebad im pirobiT, rom 
investiciebi dabandebulia pirveli xelSemkvreli mxaris 
kanonebisa da normatiuli aqtebis Sesabamisad. amasTan, nebismieri 
cvlileba kapitalis investirebis da reinvestirebis formaSi ar 
Secvlis investiciis xasiaTs. termini „Semosavali“ niSnavs 
investiciebis Sedegad amonageb Tanxas da moicavs, magram ar 
Semoifargleba, mogebiT, dividendebiT, procentiT, roialtiT, 
kapitalis zrdiT miRebuli mogebiTa da investiciasTan 
dakavSirebul sxva saxis SemosavliT. amasTan, investiciaTa 
mogebis reinvestirebis SemTxvevaSi, am operaciis Sedegad 
miRebuli mogeba miiCneva pirvel investiciasTan dakavSirebul 
Semosavlad.99  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

                                                             
98  `SeTanxmeba saqarTvelos mTavrobasa da fineTis respublikis mTavrobas 
Soris investiciebis waxalisebisa da dacvis Sesaxeb~, miRebis TariRi: 24/11/2006, 
ZalaSi Sesvlis TariRi: 30/12/2007, ssm, gamoqveynebis TariRi: 26/12/2007. 
99 saqarTvelos mTavrobasa da fineTis respublikis mTavrobas Soris 
`investiciebis waxalisebisa da dacvis Sesaxeb SeTanxmebis~ pirveli muxli. 
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III. sainvesticio samarTlis subieqtebis samarTlebrivi statusi 

 

1. sainvesticio samarTlis subieqtebi 
1.1. investoris saxeebi 

 
kapitalis importiori qveynebis mizania xeli Seuwyon 

ucxour investiciebs da uzrunvelyon ucxoeli investorisTvis 
stabiluri sainvesticio garemos Seqmna, rac gamomdinareobs 
saerTaSoriso standartebidan. 100  Sesabamisad, sainvesticio 
saqmianobisa da zogadad saerTaSoriso komerciuli 
urTierTobebis ganviTarebis Sedegad, wlebis ganmavlobaSi nel-
nela Camoyalibda investorebis ramdenime saxe. aRniSnuli saxeebi 
SesaZlebelia oTx kategoriad daiyos: 1) kerZo investorebi; 2) 
saxelmwifo investorebi; 3) saerTaSoriso organizaciebi; 4) 
Sereuli mewarme subieqtebi.101 

kerZo investorebis saxe moicavs fizikur da iuridiul 
pirebs, romlebic ar warmoadgenen romelime qveynis mTavrobas an 
saxelmwifo aparats. kerZo investorebs Soris, rogorc wesi, 
ufro mniSvnelovani pirebi arian korporaciebi da 
transnacionaluri kompaniebi.102 

saxelmwifo investorebi moicavs investorebis saxes, 
romlebic Sedgebian ama Tu im saxelmwifos mTavrobisgan an 
saxelmwifo dawesebulebisgan maT zogjer saxelmwifos kuTvnil 
sawarmoebs, samTavrobo korporaciebs an saxelmwifos 
kontrolirebad subieqtebs uwodeben. rogorc wesi, saxelmwifoebi 
afuZneben kompaniebs da maTi saSulebiT cdiloben investiciebis 
ganxorcielebas. aRniSnulma tendenciam bolo periodSi 
mniSvnelovani saxe miiRo. saxelmwifos kotrolirebadma 
kompaniebma SesaZloa investicia, politikuri da finansuri 
intersebidan gamomdinare, rogorc adgilobriv bazarze, ise 
sazRvargareTac ganaxorcielon. 103  miuxedavad amisa, saxelmwifos 
kuTvnili sawarmoebis mier ICSID arbitraJSi sarCelis Setanis 
precedentebi mainc sul ramdenimea. erT-erTi aseTi saqmea CSOB v. 
Slovak Republic. 104 ucxouri saxelmwifos kontrolqveS arsebuli 
sainvesticio organos mier ganxorcielebuli investiciis naTeli 
magaliTia saqarTveloSi 2005 wlidan ganxorcielebuli 
investiciebi, romlebic arabuli saxelmwifo sainvesticio 
organoebis mier ganxorcielda da dResac erT-erT mniSvnelovan 
ucxour investiciad miiCneva saqarTveloSi. 
                                                             
100 Chaisse J., The Regulation of Trade-Distorting Restrictions in Foreign Investment Law, European 
Yearbook of International Economic Law, edited by Christoph Hermann, Jorg Philipp Terhechte, Berlin, 
Heidelberg, Springer Publishing, 2012, p 159.  
101Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, p 31.  
102Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, p 32.  
103Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, p 33.  
104 Li j., State-Owned Enterprises in the Current Regime of Investor-State Arbitration, The Role of the 
State in Investor-State Arbitration, edited by Shaheeza Lalani, Rodrigo Polanco Lazo, Leiden, Boston, 
Brill Nijhof Publishing, 2015, p 383.   
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investorTa mesame mniSvnelovani kategoria, romelic 
istoriuli TvalsazrisiT Camoyalibda da dRes mniSvnelovan 
rols asrulebs, aris saerTaSoriso institutebi da 
organizaciebi. aseTi tipis organizaciebs aqvT 
saerTaSorisosamarTlebrivi statusi da rogorc wesi, 
saerTaSoriso samarTlis wesebiT wesrigdeba. magaliTad, 
msoflio banki (romelTanac pirdapir dakavSirebulia 
saerTaSoriso finansuri korporacia) da regionaluri bankebi 
(aziis ganviTarebis banki, amerikis qveynebis ganviTarebis banki) 
warmoadgenen saerTaSoriso institutebs, romelTa mizanicaa 
sainvesticio fondebisa da kerZo seqtoris investicia imisTvis, 
rom xeli Seuwyon ekonomikur ganviTarebas. am mizniT isini 
miliardobiT dolaris investirebas axorcieleben, raTa amiT, 
erTi mxriv, xeli Seuwyon ekonomikur ganviTarebas da meore 
mxriv, miiRon sakuTari mogeba investirebuli Tanxebis 
Sesabamisad.105 

bolo saxe, romelic saerTaSoriso sainvesticio samarTlis 
istoriam ganaviTara da faqtobrivad calke saxed gamoyo, aris e.w. 
Sereuli samewarmeo subieqti. Sereuli samewarmeo subieqtebia 
sxvadasxva tipis investorTa gaerTianebebi, romlebic erToblivad 
axorcieleben investicias ama Tu im sferoSi. magaliTad, did 
infrastruqturul proeqtebSi, rogoricaa telekomunikacia da 
masTan dakavSirebuli sakiTxebSi, SesaZloa investiciis 
ganxorcielebis procesSi monawileobdnen saxelmwifos kuTvnili 
korporaciebi, kerZo kompaniebi da saerTaSoriso organizaciebi, 
romlebic erTian investorad moqmedeben.106 
 

1.2. investoris `erovnulobis~ sakiTxi saerTaSoriso 
standartebiT 

1.2.1. fizikuri piris erovnuloba 
 
investoris erovnulobis sakiTxi sakmaod mniSvnelovani 

Temaa Tanamedrove saerTaSoriso sainvesticio samarTalSi. 
sainvesticio SeTanxmebebi, rogorc wesi, iyeneben termins 
investors an romelime qveynis moqalaqes an zogjer orive 
termins erTdroulad, rom gadmoscen individis Tu kompaniis, 
rogorc sainvesticio xelSekrulebiT daculi piris, statusi. 
rogorc wesi, es terminebi miemarTeba, rogorc fizikur, ise 
iuridiul pirs – korporaciebs.107 

saerTaSoriso sainvesticio xelSekrulebebSi investori 
ganmartebulia, rogorc moqalaqe an fizikuri piri. `vaSingtonis 
konvenciaSi~ gamoiyenebulia termini fizikuri piri, romelic 
dakavSirebulia da miemarTeba moqalaqeobas. zogierTi 
saerTaSoriso SeTanxmeba afarToebs personalur iurisdiqcias da 
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garda moqalaqisa, iurisdiqcias ukavSirebs piris mudmiv 
sacxovrebel adgils. magaliTad, `energetikis qartiis~ 1(7) muxli 
gansazRvras, rom investori niSnavs fizikur pirs, romelic aris 
moqalaqe an romelsac aqvs xelSemkvrel saxelmwifoSi mudmivi 
sacxovrebeli adgili Sesabamisi gamosayenebeli samarTlis 
mixedviT. 108  ruseTis federaciasa da germanias Soris dadebuli 
ormxrivi sainvesticio xelSekrulebis 1(1)(c) muxli gansazRvravs, 
rom investori gulisxmobs fizikur pirs, romelsac aqvs mudmivi 
sacxovrebeli adgili an iuridiuli piri, romelsac Tavisi 
adgilsamyofeli aqvs aRniSnuli SeTanxmebis Sesabamis 
teritoriaze da aqvs ufleba, rom ganaxorcielos investicia.109 

investiciis dacvis reJimi dafuZnebulia principze, romlis 
Tanaxmadac, investiciis dacva vrceldeba im investorebze, 
romlebic warmoadgenen ama Tu im saerTaSoriso SeTanxmebis 
mxaris nacionals da romelic investicias axorcielebs 
SeTanxmebaze xelmomweri ucxo saxelmwifos teritoriaze. 
Sesabamisad, investoris nacionaloba/erovnulobis sakiTxi 
mniSvnelovania, ramdenadac aRniSnuli wyvets sakmaod 
mniSvnelovan sakiTxs, eqceva Tu ara konkretuli piris mier 
ganxorcielebuli investicia saerTaSoriso SeTanxmebiT dacul 
sferoSi. Sesabamisad, erovnulobis sakiTxis garkveva aris ratione 
personae iurisdiqciis dadgenisaTvis umniSvnelovanesi elementi.110 

investoris (fizikuri an iuridiuli piris) erovnuloba 
yovelTvis naTeli da erTmniSvnelovani ar aris. fizikuri pirebi 
qveynidan qveyanaSi gadaadgildebian, korporaciebi fuZndebian, 
iyidebian da reorganizacias ganicdian, rac calsaxad warmoSobs 
investori piris erovnulobis garkvevis sakiTxs. rodesac 
investori sarCels waradgens saarbitraJo tribunalSi, 
arbitraJma unda gamoarkvios ramdenad aris mosarCele ucxoeli 
im qveynis mimarT, romlis winaaRmdegac Setanilia sarCeli. 
TanamedroveobaSi am sakiTxis Sesaxeb Zalian cota saerTaSoriso 
sainvesticio SeTanxmebaSia saubari, am sakiTxze arafers ambobs 
`vaSingtonis konvenciac~.111  

zemoaRniSnuli sakiTxis aqtualobas isic ganapirobebs, rom 
erovnuloba aris umTavresi ganmsazRvreli ICSID konvenciis 
gamoyenebisa. 112  investori, romelic aris investiciis beneficiari 
saxelmwifos moqalaqe ver waradgens sarCels am qveynis 
winaaRmdeg ICSID konvenciis safuZvelze dafuZnebul saarbitraJo 
centrSi, ramdenadac konvenciis umTavresi mizania daicvas 
                                                             
108Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
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110 McLachlan QC. C., Shore L., Weiniger QC. M., International Investment Arbitration, Substantive 
Principles, Second edition, Oxford University Press, 2017, p 156.  
111 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 283.  
112Sureda R. A., Investment Treaty Arbitration, Judging Under Uncertainty, Cambridge University Press, 
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saxelmwifosTan warmoSobil davaSi ucxoeli investoris 
uflebebi. 113  am sakiTxze saqarTvelosTan mimarTebiT 
mniSvnelovania erT-erTi sainvesticio dava, sadac mosarCele 
mxares warmoadgenda biZina ivaniSvili, xolo mopasuxes - 
saqarTvelo. aRniSnuli dava gamomdinareobda saqarTvelosa da 
safrangeTs Soris dadebuli ormxrivi sainvesticio 
xelSekrulebidan. 114  aq sagulisxmo iyo is garemoeba, rom 
mosarCele im droisaTvis, rodesac man saarbitraJo sarCeli 
Seitana ICSID arbitraJSi ar warmoadgenda saqarTvelos moqalaqes 
da Sesabamisad, konvenciidan gamomdinare, hqonda SesaZlebloba 
ewarmoebina dava saqarTvelosa da safrangeTs Soris dadebuli 
ormxrivi sainvesticio xelSekrulebidan gamomdinare, Tumca imis 
gaTvaliswinebiT, rom mogvianebiT mosarCele saqarTvelos 
moqalaqe gaxda, saarbitraJo mosarCelem arbitraJis winaSe 
iSuamdgomla saqmis warmoebis Sewyvetis Taobaze da Sesabamisad, 
2012 wlis 10 dekembris dadgenilebiT Sewyda saarbitraJo saqmis 
warmoeba. mniSvnelovani faqtori, ris gamoc saqmis warmoeba 
Sewyda, iyo swored mosarCelis erovnulobis sakiTxi, radgan, 
faqtobrivad, saqarTvelos moqalaqe investori saqarTvelos 
uCioda ICSID arbitraJSi, rac, cxadia, gamoricxavda am arbitraJis 
iurisdiqcias. aqve, kidev erTxel unda aRiniSnos, rom ICSID 
konvenciaSi nacionalobis ganmsazRvreli wesi ar aris mocemuli 
da Sesabamisad, nacionalobis damdgeni pirobebi sxvadasxva 
saerTaSoriso SeTanxmebisa da erovnuli kanonmdeblobebis 
mixedviT gansxvavebulia.  

amgvarad, imisTvis, rom investori saerTaSoriso SeTanxmebiT 
dacul pirad iqnas miCneuli, saWiroa, rom igi iyos am 
saerTaSoriso xelSekrulebis xelmomweri qveynis nacionali. 
saerTaSoriso SeTanxmebebis umravlesoba erovnulobis 
gansasazRvrad uTiTebs erovnul kanonmdeblobaze. aSS-sa da 
ekvadors Soris dadebuli ormxrivi sainvesticio xelSekrulebis 
mixedviT, piris xelSemkvreli saxelmwifos 
nacionaloba/kuTvnileba ganisazRvreba Sesabamisi gamosayenebeli 
samarTlis mixedviT. amgvarad, erovnulobis sakiTxze pasuxi 
SesaZlebelia gacemul iqnas saerTaSoriso xelSekrulebis 
xelSemkvreli qveynis samarTalze miTiTebiT.115 

piris erovnulobis damadasturebeli utyuari dokumenti 
aris cnoba misi moqalaqeobis Sesaxeb,116 Tumca Soufraki v. United Arab 
Emirates saqmeSi tribunalma ar miiRo mxedvelobaSi italiis 
mTavrobis mier gacemuli cnoba piris italiis moqalaqeobasTan 
dakavSirebiT da ganmarta, rom piri saxelSekrulebo 
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urTierTobaSi imyofeba arabeTis gaerTianebul saemirosTan mis 
mier italiaSi dafuZnebuli kompaniis saSualebiT Sesabamisad, 
arbitraJis iurisdiqciasTan dakavSirebiT kiTxvebi ar 
arsebobda.117/118 

zogadad, mTel msoflioSi adgilobrivi samarTali 
erovnulobis 2 gansxvavebul wess aRiarebs: jus sanguinis da jus soli. 
pirveli gulisxmobs moqalaqeobis miRebas mSoblebis 
moqalaqeobis mixedviT, xolo meore ki - moqalaqeobis miRebas 
dabadebis adgilis qveynis mixedviT. amasTan, adgilobrivi 
samarTali, rogorc wesi, iTvaliswinebs sxva saSualebebsac 
moqalaqeobis misaRebad, rogoricaa, magaliTad, qorwineba, 
xangrZlivi periodiT cxovreba ama Tu im qveyanaSi.119  

zogierTi saerTaSoriso sainvesticio SeTanxmeba 
gansazRvravs konkretul wesebsa da saxelmZRvanelo principebs, 
Tu rogor unda moxdes nacionalobis/erovnulobis dadgena. 
magaliTad, NAFTA-s 201-e muxli pirdapir miuTiTebs meqsikis 
konstituciaze, aSS-is imigraciisa da moqalaqeobis aqtze, 
rogorc Sesabamis wesebze, romliTac unda moxdes piris, 
nacionalobis garkveva. sxvadasxva SeTanxmeba aseve afarToebs an 
aviwroebs erovnulobis garkvevis wesebs. Sesabamisad, SeiZleba 
iTqvas, rom aRniSnuli sakiTxi yoveli konkretuli SemTxvevis 
Sedegad wydeba.120 

avstriasa da xorvatias Soris dadebuli ormxrivi 
sainvesticio xelSekrulebis mixedviT, investori ganisazRvreba, 
rogorc romelime xelSemkvreli qveynis nacionali, romelic 
axorcielebs investicias meore xelSemkvreli saxelmwifos 
teritoriaze. mecnierTa didi nawili Tanxmdeba, rom, rodesac 
iseTi saerTaSoriso SeTanxmebaa saxeze, sadac konkretuli 
saxelmZRvanelo principebi araa gansazRvruli, saarbitraJo 
trinbunalma arsebiTi yuradReba unda gaamaxvilos mosarCele 
mxaris qveynis samarTalze.121 

TanamedroveobaSi xSiria SemTxveva, rodesac pirebi 
warmoadgenen or an orze meti qveynis moqalaqes. situacia 
gansakuTrebiT rTulia maSin, rodesac piri ori qveynis moqalaqea 
da am ori qveynidan erT-erTi investiciis beneficiari 
saxelmwifoa. vaSingtonis konvenciis 25(2)(a) muxli iTvaliswinebs 
negatiur ganmartebas da miuTiTebs, rom aseT SemTxvevaSi pirs ar 
aqvs ufleba sarCeli Seitanos investiciis beneficiari 
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saxelmwifos winaaRmdeg. Champion Trading v. Egypt saqmeSi 
saarbitraJo tribunalma iurisdiqcia ar daidgina im faqtze 
miTiTebiT, rom sami mosarCele amavdroulad warmoadgenda 
egviptis moqalaqes. amasTan, tribunalma Tavisi iurisdiqcia 
daidgina im ori amerikuli korporaciis mimarT, romlebic 
amerikul kompaniebs warmoadgendnen. am saqmeSi gansakuTrebiT 
saintereso is iyo, rom fizikuri pirebi, romlebic mosarCeleebi 
iyvnen da romelTa mimarTac arbitraJis iurisdiqcia ar dadginda, 
dabadebulebi iyvnen aSS-Si, hyavdaT amerikeli deda da aSS-is 
moqalaqeoba miiRes jus soli da jus sanguinis meSveobiT, Tumca maTi mama 
dabadebuli iyo egvipteSi, magram isic aSS-is moqalaqe iyo da 
realurad egviptesTan Zalian mwire kavSiri hqondaT. amasTan, 
saarbitraJo tribunalma daadgina, rom egvipturi samarTlis 
mixedviT, es pirebi egviptelebad miiCneodnen da maT ar SeeZloT 
egviptis winaaRmdeg `vaSingtonis konvenciis~ saSualebiT sarCeli 
SeetenaT. 122  am SemTxvevaSi arbitraJma gadamwyveti mniSvneloba 
mianiWa erovnuli samarTliT dadgenil wesebs, romelic piris 
moqalaqeobas gansazRvravda.  

saerTaSoriso sainvesticio SeTanxmebebis umravlesoba 
ormag moqalaqeobasTan dakavSirebul sakiTxebze arafers 
ambobs. 123  rodesac piri erTze meti qveynis moqalaqea, mas 
qveyanasTan unda hqondes e.w. `gonivruli~ da `namdvili kavSiri~ 
imisTvis, rom am qveyanam Tavisi diplomatiuri dacvis meqanizmebi 
gaavrcelos masze an am pirma sainvesticio davis dros miuTiTos 
ucxour moqalaqeobaze. 124  magaliTad, saqmeSi Olguin v. Paraguay 
mosarCele investori Tavis moTxovnas afuZnebda paragvaisa da 
perus Soris dadebul ormxriv sainvesticio xelSekrulebaze. 
mopasuxis gancxadebiT, mosarCele iyo aSS-is moqalaqec da misi 
rezidenti. saarbitraJo tribunalma aRmoaCina, rom mosarCeles, 
marTlac, moqmedi ormagi moqalaqeoba hqonda, Tumca miuxedavad im 
faqtisa, rom igi amvadroulad perus moqalaqec iyo, tribunalma 
gansjadoba ormxrivi sainvesticio xelSekrulebis safuZvelze 
mainc daidgina.125 

ama Tu im qveyanasTan `namdvili kavSiris~, rogorc 
moqalaqeobisTvis aucilebeli elementis ganmsazRvreli cnebis 
Sinaarsi gadmocemulia Nottebohm saqmeSi, sadac saerTaSoriso 
samarTlis sasamarTlos (International Court of Justice) mouwia ganemarta 
am cnebis Sinaarsi. kerZod, saqmeSi arsebuli faqtobrivi 
garemoebebis mixedviT, sasamarTlos unda gadaewyvita, 
gaavrcelebda Tu ara lixtenSteinis moqalaqeobas pirze, 
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romelsac am qveynis moqalaqeoba mieniWa meore msoflio omis 
Semdeg, Tumca sxva aranairi kavSiri mas am qveyanasTan ar hqonia, 
misi cxovrebis umetesi nawili ki gvatemalaSi hqonda gatarebuli. 
gansaxilvel SemTxvevaSi dadginda, rom mosarCeles namdvili 
kavSiri ar hqonda im qveyanasTan, romlis diplomatiuri dacvis 
meqanizmebis gamoyenebasac iTxovda. dadginda, rom pirisTvis 
mxolod moqalaqeobis miniWeba ar niSnavs imas, rom igi am qveynis 
moqalaqea, Tu mas `gonivruli~ da `namdvili kavSiri~ ar aqvs am 
qveyanasTan.126 

kidev erTi precedentuli saqme, romlic ormag moqalaqeobas 
da ratione personae iurisdiqcias Seexeba, aris Siag & Vecchi v. Egypt 
saqme, sadac saqmis faqtobrivi garemoebebi iyo Semdegi: 
mosarCeleebi miuTiTebdnen, rom iyvnen italiis moqalaqeebi, 
Tumca egviptis saxelmwifom gaaprotesda davis ganmxilveli 
tribunalis iurisdiqcia, miuTiTa ra im garemoebaze, rom egviptis 
samarTlis mixedviT, mosarCeleebi aseve warmoadgendnen egviptis 
moqalaqeebsac da Sesabamisad, vaSingtonis konvenciis 25(2)(a) 
muxlis mixedviT, gamoricxuli iyo ICSID arbitraJis iurisdiqcia. 
orive mosarCelem zemoaRniSnulis sawinaaRmdegod, miuTiTa, rom 
maT sarCelis Setanamde dakarges egviptis moqalaqeoba. 
tribunalma gaiziara mosarCeleebis pozicia eqspert Fuad Riad-is 
saeqsperto daskvnis safuZvelze. aRniSnul gadawyvetilebas mohyva 
profesor orego vikunas gansxvavebuli azri, romelic calsaxad 
miuTiTebda, rom aseT SemTxvevaSi ar SeiZleboda mosarCeleebi 
miCneul yofiliyvnen ucxoel investorebTan. profesorma vikunam 
Tavisi mosazreba aseve `vaSingtonis konvenciis~ 25(2)(a) muxlze 
daamyara da calsaxad miuTiTa, rom konvenciis aRniSnuli muxli 
ar SeiZleboda ise ganmartebuliyo, rom mxares, am SemTxvevaSi ki 
mosarCeleebs, hqonodaT SesaZlebloba uari eTqvaT investiciis 
beneficiari saxelmwifos moqalaqeobaze da amiT saarbitraJo 
davis ganmxilveli centris iurisdiqcia daedginaT. profesor 
vikunas gansxvavebuli azriT, aseTi ganmarteba saxelmwifos 
uflebebs da interesebs mniSvnelovnad laxavda.127  

gansaxilvel saqmeSi mniSvnelovani iyo e.w. moqmedi 
moqalaqeobis (effective nationality) sakiTxic, romelic aris erTgvari 
testi ormagi moqalaqeobis da Sesabamisad, saarbitraJo davis 
ganmxilveli centris iurisdiqciis dasadgenad. kidev erTi ormag 
moqalaqeobasTan dakavSirebuli saqme Seexeboda niderlandebsa da 
TurqeTs Soris dadebul ormxriv sainvesticio xelSekrulebas. 
kerZod, saqmeSi Fakes v. Turkey mosarCele iyo iordaniisa da 
holandiis moqalaqe, saarbitraJo tribunalma aseve daidgina 
kompetencia TurqeTsa da niderlandebs Soris dadebuli ormxrivi 
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sainvesticio xelSekrulebis safuZvelze. 128  erT-erTi uaxlesi 
saqme aris UNCITRAL saarbitraJo tribunalis mier ganxiluli 
Armas v. Venezuela, sadac saarbitraJo tribunals mouwia Seefasebina 
ormagi moqalaqeobisa da diplomatiuri dacvis standartebis 
urTierTmimarTebis sakiTxi.129 

amgvarad, warmodgenili msjelobidan gamomdinare, 
SesaZlebelia gakeTdes daskvna, rom fizikur pirTan mimarTebiT, 
misi erovnulobis garkveva sakmaod kompleqsuri sakiTxia da 
yovel konkretul SemTxvevaSi sakiTxis Seswavlas saWiroebs. 
amasTan, praqtikaSi problemuria ormagi moqalaqeobis sakiTxi, 
rac ganviTarebuli qveynebis mier dadebul saerTaSoriso 
SeTanxmebebSi, SesaZloa, sxvadasxvanairad iyos mocemuli. 
miuxedavad garkveuli gansxvavebebisa, calsaxaa, rom 
saerTaSoriso sainvesticio davis ganxmilveli arbitraJi ormagi 
moqalaqeobis dros Tavis kompetencias (iurisdiqcias), miuxedavad 
garkveuli gamonaklisebisa, mainc idgens. Sesabamisad, ormagi 
moqalaqeobis drosac fizikuri piris mier ganxorcielebuli 
investicia daculia Tundac investiciis beneficiar saxelmwifosa 
da im romelime qveyanas Soris, romlis moqalaqesac piri 
warmoadgens, dadebuli ormxrivi sainvesticio xelSekrulebiT.  

amasTan, rogorc aRiniSna, `vaSingtonis konvenciis~ 25(2)(a) 
muxli gamoricxavs ormagi moqalaqeobis mqone piris 
arbitraJunarianobas (saarbitraJo sarCeli Seitanos erT-erTi 
saxelmwifos winaaRmdeg, romlis moqalaqecaa), Tumca es muxli 
arafers ambobs samewarmeo subieqtebze, romelebic floben 
investicias kompaniis wilebis pirdapiri Tu arapirdapiri flobis 
meSveobiT. ICSID arbitraJma ramdenime SemTxvevaSi SezRuda 
`vaSingtonis konvenciis~ moqmedeba aqcionerebisa da deda 
kompaniebTan dakavSirebiT. tribunalma saqmeebSi AMT v. Zaire, Genin v. 
Estonia, da Goetz v. Burundi ganmarta, rom konvenciis moqmedeba aseve 
vrceldeba aqciorebzec (mewileebze). amgvarad, tribunalma 
daadgina, rom minoritari aqcionerebi da deda kompaniebic 
eqcevian konvenciis 25-e muxlis moqmedebis farglebSi.130  

fizikuri piris erovnulobis gansazRvrasTan dakavSirebiT 
qarTuli kanonmdebloba ramdenime kriteriums CamoTvlis. kerZod, 
`sainvesticio saqmianobis xelSewyobisa da garantiebis Sesaxeb~ 
saqarTvelos kanonis me-2 muxlis me-2 punqtis Tanaxmad, ucxoel 
investorad miiCneva piri, romelic ucxoeTis saxelmwifos 
moqalaqea; aseve, moqalaqeobis armqone piri, romelic mudmivad ar 
cxovrobs saqarTvelos teritoriaze; amasTan, ucxoel investorad 
miiCneva saqarTvelos moqalaqe, romelic mudmivad cxovrobs 
sazRvargareT. 

                                                             
128 Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
46.  
129 McLachlan QC. C., Shore L., Weiniger QC. M., International Investment Arbitration, Substantive 
Principles, Second edition, Oxford University Press, 2017, p 184.  
130 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, pp 288-289.  
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kanonis zemoaRniSnuli mowesrigebidan yvelaze problemuri 
SesaZloa aRmoCndes 2 SemTxveva. pirveli – rodesac pirs ar aqvs 
arcerTi qveynis moqalaqeoba da mudmivad ar cxovrobs 
saqarTveloSi da meore – rodesac pirs (investors) aqvs 
saqarTvelos moqalaqeoba da mudmivad ar cxovrobs 
saqarTveloSi. orive SemTxvevaSi warmoiSoba metad mniSvnelovani 
da problemuri sakiTxi. kerZod, ra igulisxmeba mudmiv 
cxovrebaSi. SesaZlebelia Tu ara mudmivi sacxovrebeli 
kalendarul dReebze iqnas mibmuli an ramdenad SeiZleba da 
gamarTlebulia, rom pirs aqvs saqarTvelos moqalaqeoba, Tumca 
bolo 1 wlis ganmavlobaSi mudmivad ar cxovrobs saqarTveloSi. 
am sakiTxebze kanonmdebloba arafers ambobs. Sesabamisad, saWiroa 
yovel konkretul SemTxvevaze faqtobrivi garemoebebis 
gaanalizeba da dadgena, aris Tu ara piri ucxoeli investori. 
aseTma SefasebiTma kategoriebma da zogadad gaurkvevlobam 
SesaZloa warmoSvas investorTa mimarT araerTgvarovani 
mopyrobis safrTxe, rac, cxadia, investiciebis mozidvis 
TvalsazrisiT arc Tu ise saxarbieloa qarTuli realobisTvis. 
amasTan, mxedvelobaSi unda iqnas miRebuli zemoT ganxiluli 
`gonivruli~ da `namdvili kavSiris~ kriteriumic. 

 
 

1.2.2. iuridiuli piris `erovnulobis~ sakiTxi 
1.2.2.1. dafuZnebis adgili 

 
iuridiuli piris erovnuloba (nacionaloba) saerTaSoriso 

kerZo da sainvesticio samarTalSi pirobiT xasiaTs atarebs da 
masSi igulisxmeba piris mikuTvneba gansazRvruli 
saxelmwifosadmi.131 zogadad, yvelaze miRebuli da gavrcelebuli 
testi imisTvis, rom iuridiuli piris erovnuloba ganisazRvros, 
aris misi dafuZnebis adgilis qveyana132, magram sakiTxi ufro met 
gaanalizebas saWiroebs maSin, roca saxezea SemTxveva, rodesac 
korporacia kontroldeba investiciis beneficiari saxelmwifos 
moqalaqeebis mier. 133  `vaSingtonis konvenciidan~ gamomdinare, 
investiciis beneficiari saxelmwifo da investori piris qveyana 
unda iyos konvenciis xelmomweri, radgan Tu ratione personae ar 
dadginda, davis ganmxilvel centrs iurisdiqcia ar eqneba.134 

investori kompaniis dafuZnebis adgilis, rogorc misi 
nacionalobis, ganmsazRvrel sakiTxze saubrobs aSS-sa da 
moldovas Soris dadebuli ormxrivi sainvesticio xelSekruleba, 

                                                             
131  gabisonia z, sainvesticio davis monawile iuridiul pirTa iurisdiqcia, 
Tbilisi, gamomcemloba `meridiani~, 2002, gv., 113.    
132Perkams M., Protection for Legal Persons, International Investment Law, edited by Marc Bungenberg, 
Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 2015, p 641. 
133Sureda R. A., Investment Treaty Arbitration, Judging Under Uncertainty, Cambridge University Press, 
2012, p 43.  
134Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
253.  
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romlis Tanaxmadac, kompania gulisxmobs nebismieri saxis 
korporacias, kompanias, asociacias, sawarmos an sxva organizacia, 
romelic dafuZnebulia xelSemkvreli saxelmwifos samarTlis 
mixedviT ... arsebobs aseve saerTaSoriso SeTanxmebebi, maT Soris 
germaniis mier xelmowerili SeTanxmebebi, romlebic kompaniis 
nacionalobis gansasazRvrad iyenebs korporaciul adgils 
(Corporate Seat), rogorc mTavar indikators ama Tu im kompaniis 
nacionaluri kuTvnilebisa. sxva aqtebiT miCneulia, rom kompaniis 
nacionaloba ganisazRvreba dominanti partnior(eb)is 
nacionalobis mixedviT. 135  sainteresoa, rom, magaliTad, 
britaneTis mier dadebuli ormxrivi sainvesticio 
xelSekrulebebi kompaniis nacionalobis ganmsazRvrel faqtorad 
dafuZnebis adgilis qveynis mixedviT wyvets maSin, rodesac 
germaniis mier dadebuli ormxrivi sainvesticio xelSekrulebebis 
Tanaxmad, kompaniis nacionalobis sakiTxSi gadamwyveti 
mniSvneloba kompaniis adgilsamyofels aqvs (Seat Theory).136 

iuridiul literaturaSi gamoyofilia, rom investorsa da 
saxelmwifos Soris dadebuli kontraqtis normebidan gamomdinare, 
iuridiuli piris erovnuloba SesaZlebelia sami gziT dadgindes: 
1) iuridiuli piris dafuZnebis adgilis mixedviT; 2) 
adgilsamyofelis an korporaciis administraciuli centris 
adgilis mixedviT; 3) makontrolebeli mewileebis (aqcionerebis) 
nacionalobis mixedviT. 

pirveli koncefciis mixedviT, iuridiuli piri miiCneva im 
qveynis nacionalad, sadac dafuZnda, miuxedavad misi 
adgilmdebareobisa, Tu ekonomikuri saqmianobis adgilisa. aseTi 
midgoma mocemulia argentinasa da aSS-s Soris dadebul ormxriv 
sainvesticio xelSekrulebis 1(1)(b) muxlSi. dafuZnebis adgilis 
mixedviT nacionalobis garkvevas is upiratesoba aqvs, rom misi 
Secvla, rogorc wesi, SeuZlebelia, Tumca, cxadia, am midgomas 
Tavisi didi uaryofiTi mxareebic aqvs. magaliTad, 
TanamedroveobaSi biznes organizaciebi fuZndeba iseT qveynebSi, 
sadac isini TavianT bizness saerTod ar awarmoeben. Sesabamisad, 
warmoiSoba sakiTxi, Tu ramdenadaa daculi es kompania im qveynis 
samarTliT, sadac igi mxolod dafuZnda da realurad biznesi am 
qveyanaSi saerTod ar uwarmoebia.137  

evropuli qveynebis umravlesobis midgomis Tanaxmad, 
kompaniis erovnuloba/nacionaloba ganisazRvreba misi ZiriTadi 
saqmianobis adgilis mixedviT.138 saqarTvelosa da SvedeTs Soris 

                                                             
135 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 281.  
136 Gaffney P. J., Akcay Z., Bilateral Approaches, International Investment Law, edited by Marc 
Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 
2015, p 192.  
137Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, pp 306-307.  
138 Schokkaert J., Heckscher Y., International Investments Protection, Comparative Law Analysis of 
Bilateral and Multilateral Interstate Conventions, Doctrinal Texts and Arbitral Jurisprudence Concerning 
Foreign Investments, Bruxelles, Bruylant Publishing 2009, p 15.  
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dadebuli ormxrivi sainvesticio xelSekrulebis mixedviT, 
investori, rogorc termini, moicavs nebismier iuridiul pirs an 
sxva organizacias, romelic organizebulia am xelSemkvreli 
mxaris kanonmdeblobis Sesabamisad. 139  organizebulobaSi, cxadia, 
igulisxmeba is, rom dafuZnebuli unda iyos xelSemkvrel 
saxelmwifoSi. saqarTvelosa da quveiTs Soris dadebuli 
ormxrivi sainvesticio xelSekruleba moiazrebs nebismier 
iuridiul pirs, romelic dafuZnebulia an registrirebulia am 
xelSemkvreli mxaris Sidasaxelmwifoebrivi kanonmdeblobis 
Sesabamisad, rogoricaa dawesebulebebi, sawarmos ganviTarebis 
fondebi, saagentoebi, fondebi da sxva organizaciebi da 
organoebi da kompaniebi. amasTan, termini „kompania“ niSnavs 
nebismier iuridiul pirs, miuxedavad imisa, fuladi Semosavlis 
miRebis mizniTaa is Seqmnili Tu ara, kerZo piri flobs an 
akontrolebs mas Tu saxelmwifo, romelic dafuZnebulia 
xelSemkvreli mxaris kanonmdeblobis Sesabamisad an romelsac 
floben an akontroleben xelSemkvreli mxaris investorebi, da 
moicavs: 

(a) quveiTis SemTxvevaSi: korporacias, koncerns, amxanagobas, 
erTi piris sawarmos, filials, erTobliv sawarmos, asociacias an 
sxva  msgavs organizacias. 

(b) saqarTvelos SemTxvevaSi: erTi piris sawarmos, 
solidaruli pasuxismgeblobis sazogadoebas, SezRuduli 
pasuxismgeblobis sazogadoebas, saaqcio sazogadoebas da 
kooperativs an sxva msgavs organizacias. 140  amgvarad, dafuZnebis 
adgilis kriteriums mniSvnelovani roli aqvs investor kompaniis 
nacionalobis sakiTxis gansazRvraSi.  

 
1.2.2.2. kompaniis marTva 

meore koncefica, romlis mixedviTac, iuridiuli piris 
statusi misi adgilisa da mmarTvelobiTi menejmentis 
ganxorcielebis mixedviT unda gadawydes, rogorc wesi, ufro 
miRebuli da aRiarebulia germaniis mier dadebul saerTaSoriso 
SeTanxmebebSi. es midgoma metad misaRebia, ramdenadac aRniSnuliT 
cxadi xdeba kompaniasa da saxelmwifos Soris arsebuli 
ekonomikuri urTierToba da Sesabamisad, kompaniis kavSiri ama Tu 
im qveyanasTan.141 germaniasa da indoeTs Soris dadebuli ormxrivi 
sainvesticio xelSekrulebis mixedviT, investorebi arian 
iuridiuli pirebi, romlebsac adgilsamyofeli aqvT germaniaSi. 
analogiuria, aseve germaniasa da CineTs Soris dadebuli 

                                                             
139  `saqarTvelos mTavrobasa da SvedeTis samefos mTavrobas Soris 
investiciebis waxalisebisa da ormxrivi dacvis Sesaxeb~ SeTanxmebis pirveli 
muxlis me-2 punqtis `b~ qvepunqti.  
140  `saqarTvelos mTavrobasa da quveiTis saxelmwifos mTavrobas Soris 
investiciebis waxalisebisa da urTierTdacvis Sesaxeb~ SeTanxmebis pirveli 
muxlis me-2 da me-3 punqtebi.  
141Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, pp 307.  
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ormxrivi sainvesticio xelSekrulebis midgoma, romelic Cinur 
kompaniad miiCnevs kompanias, romlis adgilsamyofelic CineTSia. 
zogierTi SeTanxmeba ki iuridiuli piris nacionalobis 
gansazRvris mizniT iyenebs iuridiuli piris mmarTvelobiTi 
organos adgilsamyofel qveyanas. magaliTad, italiasa da 
iordanias Soris dadebuli ormxrivi sainvesticio 
xelSekrulebis mixedviT, iuridiuli piris erovnuloba swored 
mmarTvelobiTi organos adgilsamyofelis mixedviT wydeba.142 

adgilsamyofelis kriteriumiT iuridiuli piris 
nacionalobis dadgenasTan dakavSirebiT, saerTaSoriso 
saarbitraJo praqtika naklebadaa. aRniSnuli imiT aixsneba, rom ar 
arsebobs universaluri ganmarteba, Tu ra miiCneva 
adgilsamyofelad an korporaciul adgilad. SesaZloa am 
terminebs gansxvavebuli da araerTgvarovani mniSvneloba hqondeT. 
adgilsamyofelis gansxvavebuli ganmartebebia gakeTebuli 
magaliTad, Alps Finance and Trade AG v. Slovakia da Tokios Tokeles saqmeebSi. 
erT SemTxvevaSi saarbitraJo tribunalma adgilsamyofelis 
ganmsazRvrel faqtorad kompaniis materialuri adgilsamyofeli 
miiCnia, sadac kompaniis direqtorTa bordi ikribeboda da 
garkveul gadawyvetilebebs iRebda, xolo meore SemTxvevaSi ki 
daadgina, rom kompaniis iuridiuli misamarTi da saregistracio 
mowmobaSi arsebuli Canawerebi calsaxad miuTiTebda kompaniis 
adgilsamyofelad litvas, rac sakmarisi gaxda tribunalisTvis, 
rom investori kompania litvur kompaniad mieCnia.143  

 
1.2.2.3. kontrolis mniSvneloba 

investicia, rogorc wesi, aris kompaniebis jaWvis mier 
kompleqsuri finansuri operaciebis ganxorcieleba, sadac 
TiToeul kompanias SesaZloa gansxvavebuli nacionaloba 
hqondes. 144  zogierTi saerTaSoriso SeTanxmeba ufro moqnil 
wesebs iTvaliswinebs korporaciis nacionalobis gansazRvrasTan 
dakavSirebiT, romlis Tanaxmadac, nacionalobis ganmsazRvrel 
safuZvlad, romelime qveyanaSi dafuZnebis garda, SeiZleba 
saerTaSoriso SeTanxmebis xelmomweri qveynis nacionali piris 
mier am korporaciis kontrolic gaxdes.145 es midgoma praqtikuli 
TvalsazrisiT sakmaod rTulad muSaobs. 

`vaSingtonis konvenciis~ Tanaxmad, kompania, romelic 
investiciis beneficiari saxelmwifos samarTliTaa dafuZnebuli, 
sainvesticio davis SemTxvevaSi mainc ucxoel investorad 
CaiTvleba. konvenciis 25(2)(b) muxlis mixedviT, meore xelSemkvreli 

                                                             
142Perkams M., Protection for Legal Persons, International Investment Law, edited by Marc Bungenberg, 
Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 2015, p 645.  
143Perkams M., Protection for Legal Persons, International Investment Law, edited by Marc Bungenberg, 
Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 2015, p 646.  
144Sureda R. A., Investment Treaty Arbitration, Judging Under Uncertainty, Cambridge University Press, 
2012, p 44.  
145 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 282.  
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saxelmwifos moqalaqed miiCneva piri, romelic davis dros aris 
xelSemkvreli saxelmwifos moqalaqe ... da romelic ucxoeTidan 
kontroldeba. amgvarad, Tu mxare investiciis beneficiari 
saxelmwifos warmomadgenelia, aman SeiZleba ICSID-ze miTiTeba 
mainc namdvili gaxados, radgan SesaZlebelia kompaniis kontroli 
realurad ucxo qveynis warmomadgenlebis mier xdebodes. erT-
erTi gadamwyveti kriteriumi, riTac xdeba ucxourad miCneva, aris 
kompaniaSi wilebis umravlesobis floba. magaliTad, Klockner v. 
Cameroon saqmeSi saarbitraJo tribunalma daidgina iurisdiqcia, 
ramdenadac ucxoel investors hqonda adgilobriv kompaniaSi 51%-
iani wili.146 

TanamedroveobaSi zogierTi saerTaSoriso SeTanxmeba 
zemoaRniSnul kriteriumebs aerTianebs, aseve afarTovebs 
moqmedebas da moiTxovs, magaliTad, dafuZnebasa da 
adgilsamyofels an dafuZnebasa da kontrols erTad. 147 
iuridiuli piris nacionalobis dadgenisaTvis kontrolis 
kriteriumis gamoyenebis TvalsaCino magaliTia niderlandebsa da 
kosta rikas Soris dadebuli ormxrivi sainvesticio 
xelSekrulebis norma, romlis Tanaxmadac, kompaniis pirdapiri an 
arapirdapiri kontroli aris kompaniis nacionalobis 
ganmsazRvreli. saarbitraJo tribunalebs regularulad uxdebaT 
kontrolis kriteriumTan Sexeba, rogorc ormxriv sainvesticio 
xelSekrulebebTan dakavSirebuli sakiTxebis, ise ICSID konvenciis 
ganmartebis dros.148 

Tokios Tokeles saqmeSi saarbitraJo tribunals mouwia 
Seefasebina arapirdapiri kontrolis roli investori kompaniis 
nacionalobis garkvevaSi. kerZod, Tokios Tokeles, rogorc investori 
kompania, romelic dafuZnebuli iyo litvaSi da romelmac 
investicia ganaxorciela ukrainaSi, kontroldeboda ukraineli 
piris mier. 149  ukrainis saxelmwifom saarbitraJo tribunalis 
iurisdiqcia gaaprotesta swored im safuZvliT, rom realurad 
mosarCele iyo ukrainis warmomadgeneli da Sesabamisad, 
saarbitraJo tribunals iurisdiqcia ar hqonda. tribunalis 
wevrebis umravlesobam ar gaiziara mopasuxe qveynis protesti da 
miuTiTa, rom e.w. korporaciuli safarvelis gaxsna 150  saxeze ar 
iyo, ramdenadac investori kompania investiciis ganxorcielebamde 

                                                             
146 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 270.  
147Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, pp 307-308.  
148Perkams M., Protection for Legal Persons, International Investment Law, edited by Marc Bungenberg, 
Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 2015, p 647.  
149 McLachlan QC. C., Shore L., Weiniger QC. M., International Investment Arbitration, Substantive 
Principles, Second edition, Oxford University Press, 2017, p 160.  
150Sureda R. A., Investment Treaty Arbitration, Judging Under Uncertainty, Cambridge University Press, 
2012, p 50. 
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ramdenime wliT adre dafuZnebuli iyo litvaSi da Sesabamisad, 
igi ucxour kompaniad da investorad iqna miCneuli.151/152 

aRniSnul saqmeze saarbitraJo tribunalis Tavmjdomarem 
prosper veilma sakmaod vrceli gansxvavebuli azri dawera 
saarbitraJo tribunalis gansjadobasTan dakavSirebiT. man 
yuradReba upiratesad gaamaxvila ICSID konvenciis mizanze, rac am 
konvencias aqvs ucxoeli investorebis uflebebis dacvasTan 
mimarTebiT. misi gancxadebiT, saarbitraJo tribunali frTxilad 
unda iyos, rodesac Tavis iurisdiqcias idgens. dausabuTeblad da 
usafuZvlod ICSID arbitraJis iurisdiqciis gafarToveba xelyofs 
diplomatiuri dacvisa da adgilobrivi sasamarTlos 
iurisdiqciis rols. 153  Sesabamisad, misi mosazrebiT tribunals 
iurisdiqcia gansaxilvel SemTxvevaSi ar hqonda.  

ufro axal saqmeSi Rompetrol v. Romania mopasuxe Tavis 
Sesagebels nawilobriv amyarebda swored prosper veilis 
mosazrebebze da miuTiTebda, rom investori kompanias 
akontrolebda rumineli piri da Sesabamisad, saarbitraJo 
tribunals iurisdiqcia ar hqonda. saarbitraJo tribunalma ar 
gaiziara mopasuxe qveynis es argumenti da calsaxad miuTiTa, rom 
veilis mosazrebebi ar iyo arc akademiur wreebSi da arc 
saarbitraJo praqtikaSi gavrcelebuli da miRebuli.154  

iuridiuli piris arseboba calsaxad ar gulisxmobs imas, 
rom mas aqvs ufleba idavos saerTaSoriso arbitraJSi. arsebobs 
ramdenime saqme, sadac tribunals mouwia msjeloba imis Sesaxeb, 
hqonda Tu ara iuridiul pirs saarbitraJo sarCelis wardgenis 
ufleba. magaliTad, Impregilo Spa v. Pakistan saqmeSi tribunalma uaryo 
mosarCelis ufleba saarbitraJo sarCeli waredgina arbitraJSi, 
radgan erToblivi saqmianoba (amxanagoba) Sveicariis samarTlis 
mixedviT ar iTvleboda uflebaunarianad waredgina saarbitraJo 
sarCeli. aseve, Renta 4 SVSA and ors v. Russia saqmeSi tribunalis 
Semadgenlobis umravlesobam miiCnia, rom espanuri sainvesticio 
fondebi ar warmoadgendnen korporaciul pirebs espaneTsa da 
ruseTs Soris dadebuli SeTanxmebis Sesabamisad. amasTan, 
tribunalma Tavisi gadawyvetileba daafuZna espanur samarTalze, 
romlis mixedviTac, aseT pirebs ar hqondaT uflebamosileba 
waredginaT saarbitraJo sarCeli arbitraJSi.155 

zogadad, kompaniis aqciebis an wilis mflobelis 
investorebad ganxilva sakmaod mniSvnelovani da problemuri 
sakiTxia Tanamedrove saarbitraJo praqtikaSi. umetes SemTxvevaSi 
                                                             
151Sureda R. A., Investment Treaty Arbitration, Judging Under Uncertainty, Cambridge University Press, 
2012, p 51.  
152 McLachlan QC. C., Shore L., Weiniger QC. M., International Investment Arbitration, Substantive 
Principles, Second edition, Oxford University Press, 2017, p 160.  
153Sureda R. A., Investment Treaty Arbitration, Judging Under Uncertainty, Cambridge University Press, 
2012, p 51.  
154Sureda R. A., Investment Treaty Arbitration, Judging Under Uncertainty, Cambridge University Press, 
2012, p 52.  
155Perkams M., Protection for Legal Persons, International Investment Law, edited by Marc Bungenberg, 
Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 2015, p 640.  



  51 

investor kompaniebis aqcionerebsa da deda kompaniebs aqvT 
SesaZlebloba saxelmwifos mier ganxorcielebuli qmedebebis 
gamo investori kompaniis saxeliT Seitanon saxelmwifos 
winaaRmdeg sarCeli.156 

saerTaSoriso sainvesticio xelSekrulebebi, rogorc wesi, 
kompaniis maJoritar aqcionerebs aniWebs uflebamosilebas idavon 
investiciis SezRudvaze. am TvalsazrisiT minoritari 
aqcionerebis uflebebi naklebad naTeli da garkveulia. zogierTi 
saerTaSoriso SeTanxmeba aseT uflebamosilebas mxolod im 
aqcionerebs aniWebs, romlebsac aqvT kontroli kompaniaze.157 

investiciis SezRudvis Taobaze minoritari aqcioneris mier 
saarbitraJo sarCelis Setanis uflebamosilebas exeba erT-erTi 
cnobili gadawyvetileba CMS v. Argentina, sadac saqmis faqtobrivi 
garemoebebis mixedviT, mosarCele kompania flobda 29.42% aqciebs 
bunebriv airze arsebuli koncesiis mflobel kompaniaSi. 
mosarCele kompaniis mier argentinis winaaRmdeg sarCeli swored 
im dasabuTebiT iqna Setanili, rom igi, rogorc investori 
kompaniis mewile, uflebamosili iyo edava investiciis SezRudvis 
faqtze. mopasuxe saxelmwifom gaaprotesta arbitraJis 
iurisdiqcia da miuTiTa, rom mosarCele, rogorc minoritari 
aqcioneri, ar iyo uflebamosili Seetana sarCeli mis winaaRmdeg 
da erTaderTi piri, romelsac SeeZlo aRniSnuli moqmedebis 
ganxorcieleba, Tu ki is miiCnevda, rom misi uflebebi SeizRuda, 
iyo Tavad is kompania, romelsac sainvesticio koncesiis 
xelSekruleba hqonda argentinasTan dadebuli da ara misi 
aqcioneri. tribunalma Seafasa ormxrivi sainvesticio 
xelSekrulebis normebi, romelic aseve investiciad aRiarebda 
wilebs ama Tu im kompaniaSi. saarbitraJo tribunalma gaiziara 
mosarCele kompaniis pozicia da Sesabamisad, miuTiTa, rom 
aqcioners aqvs ufleba mis mier ganxorcielebuli investiciis 
SezRudvis mimarT idavos arbitraJSi.158 

erT-erT saqmeSi aSS-is moqalaqe warmoadgenda minoritar, 
magram makontrolebel aqcioners, erT-erT holandiur kompaniaSi, 
romelic akontrolebda CexeTSi moqmed investor kompanias, 
romelsac sainvesticio dava hqonda CexeTis winaaRmdeg. mopasuxe 
CexeTis saxelmwifom gaaprotesta arbitraJis iurisdiqcia da 
miuTiTa, rom arbitraJi ar iyo uflebamosili ganexila dava, 
vinaidan mosarCele ver amtkicebda CexeTSi ganxorcielebuli 
investiciis flobasa da kontrols.159 

                                                             
156 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 285.  
157Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, p 315.  
158 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 287.  
159 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 288.  
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minoritar aqcionerebTan dakavSirebiT sainteresoa maTTvis 
miyenebuli zianis anazRaurebis sakiTxi, romelsac derivatiul 
zians uwodeben. saerTaSoriso sainvesticio SeTanxmebebi, rogorc 
wesi, am sakiTxze arafers ambobs. am saerTo tendenciidan 
gamonaklisia NAFTA. GAMI v. Mexico saqmeze aSS cdilobda gaevlo 
xazi NAFTA-s 1116-e da 1117-e muxlebs Soris da miuTiTebda, rom 
investors 1116-e muxlidan gamomdinare, SeeZlo sarCeli Seetana 
investiciis beneficiari saxelmwifos winaaRmdeg da moeTxova 
ziani, romelic mas kompaniis aqciebis flobidan gamomdinare 
miadga. Sesabamisad, investors ar SeeZlo moeTxova kompaniis 
mimarT miyenebuli ziani. saarbitraJo tribunalma ar gaiziara 
mopasuxe saxelmwifos pozicia. analogiuri iyo saarbitraJo 
tribunalis midgoma CMS v. Argentina saqmeze, sadac saqmis 
ganmxilvelma arbitraJma aseve miuTiTa minoritari aqcioneris 
uflebaze edava arbitraJSi.160 

iuridiul literaturaSi ramdenime sqemas gamoyofen, 
romlis mixedviTac xdeba investorebis nacionalobis garkveva. 
erT-erTi SemTxveva, rogorc ukve aRiniSna, aris pirdapiri 
kontroli, aseve, arsebobs arapirdapiri kontrolic, romelic 
qvemoT aris ganxiluli.   magaliTad, AMCO-s saqmeSi indonezia 
miuTiTebda, rom mosarCele ar iyo aSS-is kompania, radgan misi 
saboloo beneficiari da makontrolebeli piri iyo holandiis 
moqalaqe. saarbitraJo tribunalma ar gaiTvaliswina mopasuxis 
argumentebi da investor kompaniis nacionaloba pirdapir 
makontrolebeli piris mixedviT gadawyvita.161  

sxva saqmeze saarbitraJo tribunalma zemoaRniSnulisgan 
gansxvavebuli midgoma daafiqsira. kerZod, SOABi v. Senegal saqmeSi 
tribunalma mainc daidgina iurisdiqcia, miuxedavad imisa, rom 
mosarCele kompania arapirdapir kontroldeboda ICSID konvenciis 
monawile saxelmwifo kompaniis mier. 162  wina SemTxvevaSi Tu 
saarbitraJo tribunalma miuTiTa pirdapir kontrolze, am 
SemTxvevaSi davis ganmxilveli arbitraJisTvis sakmarisi aRmoCnda 
kompaniis arapirdapiri kontrolis ganmaxorcielebeli piris 
nacionaloba.  

aRniSnulis naTelsayofad, saqmis faqtobrivi garemoebebi 
iyo Semdegi: SOABi, rogorc mosarCele kompania, dafuZnebuli iyo 
senegalSi anu investiciis beneficiar saxelmwifoSi, Tumca 
kontroldeboda panamaSi dafuZnebuli kompaniis saSualebiT. 
panama ar warmoadgenda ICSID konvenciis xelSemkvrel 
saxelmwifos, Tumca, Tavis mxriv, panamuri kompania 
kontroldeboda belgiuri kompaniis saSualebiT da Sesabamisad, 
belgia iyo ICSID konvenciis monawile saxelmwifo. tribunalma 

                                                             
160Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
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miuTiTa, rom konvencia ar moiTxovs pirdapir kontrols imisTvis, 
rom moxdes konvenciis wesebis gamoyeneba da Sesabamisad, 
tribunalis iurisdiqciis dadgena.163 

zemoT mocemuli urTierTsawinaaRmdego gadawyvetilebis 
asaxsnelad SOABi-s saqmis ganmxilveli tribunalis Tavmjdomarem 
aaron broxesma, romelic ICSID konvenciis sulisCamdgmelia, 
gadawyvetilebas daurTo gancxadeba, sadac miuTiTa (gaamarTla), 
Tu ratom ganmarta tribunalma manmade arsebuli ganmartebis 
sawinaaRmdegod konvenciis 25-e muxlis me-2 punqti. rogorc am 
gancxadebaSi iyo miTiTebuli, ZiriTadi ganmasxvavebeli niSani, Tu 
ratom moxda konvenciis Sesabamisi muxlis sxvadasxvanairi 
interpretireba, iyo is, rom AMCO-s saqmeSi yvela arapirdapiri 
Tu pirdapiri kontrolis ganmaxorcielebeli piri warmoadgenda 
ICSID konvenciis monawile saxelmwifos kompanias da 
indoneziisTvis cnobili iyo aSS-is kompaniis mier investoris 
kontrolis Sesaxeb. broxesis gancxadebiT, saarbitraJo 
tribunalis kompetenciis dadgena ara arapirdapirma kontrolma, 
aramed swored im garemoebam gamoiwvia, rom yvela dakavSirebuli 
iuridiuli piri konvenciis monawile saxelmwifos 
warmomadgeneli iyo. 164  davis ganmxilveli tribunalis sxva 
monawile arbitri Tavis gansxvavebul mosazrebaSi uTiTebda, Tu 
ramdenad gonivruli iyo investiciis ganmaxorcielebel 
kompaniasTan sainvesticio kontraqtis dadebis dros 
saxelmwifosTvis imis aRmoCena da garkveva, Tu vin akontrolebs 
kompanias maSin, rodesac kompaniis mizani SesaZloa iyos 
sxvadasxva valdebulebis, maT Soris, sagadasaxado 
valdebulebebisgan Tavis arideba da Sesabamisad, is swored am 
mizniT iyos, erTi mxriv, sxvagan dafuZnebuli da meore mxriv, 
sul sxva qveynis warmomadgenlebis mier kontrolirebadi. 165 
amdenad, SesaZlebelia iTqvas, rom am sakiTxze erTiani pozicia ar 
arsebobs. 

rac Seexeba qarTuli kanonmdeblobiT dadgenil 
mowesrigebas, qarTuli kanonmdebloba investoris nacionalobis 
sakiTxTan dakavSirebiT garkveuli specifikurobiT xasiaTdeba. 
kerZod, `sainvesticio saqmianobis xelSewyobisa da garantiebis 
Sesaxeb~ saqarTvelos kanonis me-2 muxlis me-2 punqti CamoTvlis 
im SemTxvevebs, rodesac investori ucxoelad miiCneva. aRniSnuli 
punqtis `d~ qvepunqtis Tanaxmad, ucxoel investorad miiCneva 
iuridiuli piri, romelic registrirebulia saqarTvelos 
sazRvrebs gareT. Sesabamisad, kanonis amgvari mowesrigebiT 
ucxoel investorad miiCneva iuridiuli piri, romelic 
saqarTvelos farglebs gareT aris registrirebuli. kanonmdebeli 
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nacionalobis gansazRvrisaTvis gadawyveti mniSvnelobis mqoned 
miiCnevs kompaniis (iuridiuli piris) sazRvargareT registracias. 
Sesabamisad, SesaZlebelia iTqvas, rom investiciebis sferoSi 
arsebuli ZiriTadi kanonmdebloba iuridiuli piris da 
Sesabamisad, investoris (kompaniis) registraciis adgilis 
mixedviT erovnulobis sakiTxis gadawyvetas ganamtkicebs.166 

zogierTma saerTaSoriso SeTanxmebam SesaZloa gaafarTovos 
an piriqiT, Seaviwrovos mewileebisa Tu deda kompaniebis 
SesaZlebloba sarCeli Seitanon kompaniis mier ganxorcielebuli 
investiciis SezRudvasTan dakavSirebiT. aseTma daTqmam SesaZloa 
prevencia moaxdinos minoritari aqcionerebisa da holdingSi 
Semavali kompaniebis mier sarCelis Setanis SesaZleblobisa. 
amasTan, arsebobs ramdenime saerTaSoriso sainvesticio 
SeTanxmeba, sadac kompania miiCneva investorad, Tu is realur 
ekonomikur aqtivobas eweva xelSemkvreli saxelmwifos 
teritoriaze. magaliTad, CrdiloeT koreasa da tailands Soris 
dadebuli ormxrivi sainvesticio xelSekrulebis mixedviT, 
investori aris piri, romelic dafuZnebulia xelSemkvreli 
saxelmwifos samarTlis mixedviT da aqvs Tavisi adgilsamyofeli 
realuri ekonomikuri aqtivobebiT xelSemkvreli saxelmwifos 
teritoriaze.167 
 

1.2.2.4. wilebis gadacema 
 
kidev erT SemTxvevas, romelsac investori kompaniis 

nacionalobasTan dakavSirebiT gamoyofen, aris e.w. `wilebis 
gadacema~. am sakiTxze iuridiul literaturaSi motanilia erT-
erTi praqtikuli magaliTi. kerZod, kanadurma mompovebelma 
kompaniam – Barno Resource-ma kongos demokratiul respublikasTan 
gaaforma sainvesticio xelSekruleba, romelic iTvaliswinebda 
ICSID arbitraJis muxls, romlis Tanaxmadac, kongoSi daarsebuli 
filiali – SAKIMA, ICSID konvenciis miznebisaTvis miCneul iqna 
ucxour iuridiul pirad. mas Semdeg, rac kongos demokratiulma 
respublikam gaauqma brZanebebi, romlebic amtkicebda mopovebis 
konvencias, Barno Resource-ma misi wilebi SAKIMA-Si gadasca Barno 
American-s – filials, romelic dafuZnebuli iyo amerikis 
SeerTebul StatebSi, romelic, Tavis mxriv, ICSID konvenciis 
mxares warmoadgens. ICSID konvenciis Sesabamisad, Barno American-ma 
da SAKIMA-m daiwyes saarbitraJo dava kongos demokratiuli 
respublikis winaaRmdeg.168 

                                                             
166  Sead. `saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonis 24-e 
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167 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
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tribunalma daadgina, rom mas aRniSnul saqmeSi SeeZlo ori 
alternatiuli gzisaTvis miemarTa: pirveli – mihyoloda 
formalur midgomas da Barno American da SAKIMA mieCnia 
mosarCeleebad an meore – arsobrivi Semowmebis Semdeg daedgina, 
rom saTanado mosarCeleebi am saqmeSi iyvnen Barno Resource da 
SAKIMA. tribunalis mosazrebiT, arcerTi midgoma ar 
Seesabameboda ICSID konvenciis Sesabamisad iursdiqciis dadgenis 
moTxovnebs: erovnulobasa da Tanxmobas.169 

tribunalma sarCelis dasaSvebobaze gadawyvetilebis 
miRebisas gaiTvaliswina, rom, vinaidan kanada ar iyo konvenciis 
wevri saxelmwifo, mas SeeZlo diplomatiuri dacva gaevrcelebina 
mis erovnul reJimSi myofi kompaniisaTvis da kongos 
demokratiuli respublika SesaZlebelia aRmoCeniliyo 
diplomatiuri zewolis qveS, rac davas politikur datvirTvas 
SesZenda.170 konvenciis 27-e muxlis Tanaxmad, diplomatiuri dacvis 
gavrceleba akrZalulia mas Semdeg, rac saarbitraJo warmoeba 
daiwyeba, Tumca aRniSnuli SezRudva vrceldeba konvenciis 
xelmomwer mxareebze. 171  sabolood, tribunalma gansaxilvel 
davaze iurisdiqcia dadgenilad ar cno da ar miiRo sarCeli.172 

amgvarad, umetes SemTxvevaSi, iuridiuli piris erovnulobis 
sakiTxi Tanamedrove ormxriv sainvesticio xelSekrulebebSi sami 
kriteriumis, kerZod ki, dafuZnebis adgilis qveynis, kompaniis 
adgilmdebareobis da kontrolis mixedviT xdeba. dafuZnebis 
adgilis qveynis samarTlis mixedviT, kompaniis nacionalobis 
garkveva, mocemulia, magaliTad, didi britaneTis 2008 wlis 
modelur ormxriv sainvesticio xelSekrulebaSi, romlis 
mixedviTac, didi britaneTis kompaniebad miiCneva kompaniebi, 
romlebic dafuZnebulia didi britaneTis teritoriaze. 
aRniSnuli mowesrigeba safuZvlad daedo aSS-is 2012 wlis 
modelur ormxriv sainvesticio xelSekrulebas, sadac garkveuli 
kriteriumi iqna damatebuli, romlis mixedviTac, garda 
dafuZnebisa, saWiroa, rom kompaniis filiali da saqmianobis 
ganxorcielebis adgilic xelSemkvreli saxelmwifos 
teritoriaze iyos. daaxloebiT aseTive mowesrigebaa dadgenili 
Sri-lankasa da irans Soris dadebul SeTanxmebaSi, romlis 
Tanaxmadac, kompaniis nacionalobis ganmsazRvrelia kompaniis 
dafuZnebis adgilis, adgilmdebareobisa da biznes saqmianobis 
erTi da igive adgili. 173  imisTvis, rom kompania Sri lankis an 
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iranis `nacionalad~ iqnas miCneuli, saWiroa, rom zemoaRniSnuli 
samive elementi erTdroulad iyos saxeze.  

saqmeSi Aucoven v. Venezuela meqsikurma kompaniebis holdingma – 
ICA holdingma misi wilebi venesuelur korporacia Aucoven-Si 
gadasca amerikul kompania – Icatech-s. venesuela, romelic 
investiciis beneficiar saxelmwifos warmoadgenda, daadastura 
wilebis gadacema. aSS konvenciis wevr saxelmwifos warmoadgenda, 
xolo meqsika ki – ara. tribunalis winaSe venesuela amtkicebda, 
rom `ucxouri kontrolis~ definicia iseTi formaluri 
kriteriumis Tanaxmad, rogoricaa wilebis pirdapiri floba, ar 
akmayofilebda konvenciis 25(2)(b) muxliT dadgenil moTxovnebs. 
venesuelas mtkicebiT, kontrolis realuri meqanizmi kvlav 
meqsikuri kompaniebis holdings darCa da gadacema mxolod 
fiqtiur xasiTs atarebda. misive TqmiT, igi SecdomaSi iqna 
Seyvanili, rodesac wilebis gadacema ganxorcielda.174 

tribunalma zemoaRniSnuli pozicia ar gaiziara da 
daadgina, rom winamdebare saqmeSi, venesuelas mier warmodgenili 
argumentebi ar iyo swori, vinaidan mxareebma konvenciiT 
gaTvaliswinebuli diskreciuli uflebamosileba gamoiyenes da 
ganaxorcieles wilebis gadacema. 175  aseve, tribunalma daadgina, 
rom venesuela ar yofila wilebis gadacemasTan dakavSirebiT 
SecdomaSi Seyvanili, radgan man gacnobierebulad gamoxata 
Tanxmoba.176/177 

 
1.2.2.5. erToblivi saqmianoba  

Tanamedrove saerTaSoriso sainvesticio kontraqtebSi aseve 
mniSvnelovani adgili uWiravs iseT SemTxvevebs, rodesac 
sainvesticio kontraqti dadebuli ucxoel investorsa da 
investiciis beneficiar saxelmwifos an mis adgilobriv 
warmomadgenels Soris, romlebic qmnian erTgvar amxanagobas 
(Partnership), romlis saSualebiTac xdeba investiciis 
ganxorcieleba. aseT dros warmoiSoba sakiTxi imis Sesaxeb, 
SeuZlia Tu ara investiciis SezRudvis dros ucxoelma 
investorma iCivlos investiciis beneficiari saxelmwifos 
winaaRmdeg. iuridiul literaturaSi gamoTqmuli Sexedulebis 
Tanaxmad, aseT SemTxvevaSi, rogorc TviTon amxanagoba, ise misi 
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partniori uflebamosilebi arian iCivlon investiciis 
beneficiari saxelmwifos winaaRmdeg.178  

Plama v. Bulgaria saqme Seexeboda investori kompaniis 
privatizaciis sakiTxs. davis ganmxilvelma saarbitraJo 
tribunalma gaxsna e.w. korporaciuli safarveli da daadgina, rom 
realurma investorma SecdomaSi Seiyvana bulgareTis mTavroba, 
rodesac privatizaciis procesSi SeiZina investori kompania. 
saarbitraJo tribunalma miuTiTa, rom kompaniaSi investicia 
miznad isaxavda TaRliTuri sqemis ganxorcielebas da 
Sesabamisad, investori kompaniis mier ganxorcielebuli 
investicia daculi ar unda yofiliyo `energetikis qartiis~ 
normebiT.179 

zemoaRniSnuli saaqmeebidan da urTierTsawinaaRmdego 
Sexedulebebidan gamomdinare, SeiZleba iTqvas, rom ar arsebobs 
erTiani Camoyalibebuli midgoma, romelsac investori kompaniebi 
da saxelmwifoebi miyvebian. TiToeuli mosazreba gamomdinareobs 
saqmis faqtobrivi garemoebebidan da misi specifikurobidan.180 

garda TaRliTobasTan dakavSirebuli ramdenime saqmisa, 
saarbitraJo tribunalebma gaafarToves TavianTi iurisdiqcia da 
moicves iseTi SemTxvevebic, rodesac investori kompania 
arapirdapir kontroldeboda investiciis beneficiari 
saxelmwifos nacionali piris mier da iseT SemTxvevebSic ki 
daidgines iurisdiqcia, rodesac kompaniaTa jaWvSi 
makontrolebeli kompaniebi ICSID konvenciis monawile 
saxelmwifos warmomadgenlebic ki ar iyvnen. 181  rompetrolis 
saqmeSi saarbitraJo tribunalma im pirobebSic ki, rodesac 
kompanias investiciis beneficiari saxelmwifos warmomadgenlebi 
akontrolebdnen, mainc daidgina Tavisi iurisdiqcia. 182  amgvarad, 
saarbitraJo tribunalebi TiTqmis yvela SemTxvevaSi idgenen 
iurisdiqcias, rac praqtikuli TvalsazrisiT garkveul 
problemebs warmoSobs, Tumca es midgoma gamarTlebulad unda 
CaiTvalos, ramdenadac saxelmwifos ar unda mieces SesaZlebloba 
winaswar ganWvritos mosalodneli Sedegebi saarbitraJo 
tribunalebis iurisdiqciasTan dakavSirebiT, raTa Semdgom es 
borotad ar iqnas misi mxridan gamoyenebuli. amgvarad, SeiZleba 
iTqvas, rom dRevandeli saarbitraJo tribunalebis midgoma 
upiratesad investoris uflebebis dacviskenaa mimarTuli, rac 
principSi normaluria da gamarTlebulad unda CaiTvalos. 
amgvarad, zogadi principi, romlis mixedviTac, kompania aris im 
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qveynis erovnebis mqone/nacionali, romlis samarTlis mixedviTac 
misi dafuZneba moxda,183 praqtikuli TvalsazrisiT sakmaod rTuli 
gamosayenebelia.184 
 
 
2. saxelmwifos struqturuli erTeulebis statusi davis ICSID 

arbitraJSi ganxilvis dros 
  
praqtikuli TvalsazrisiT warmoiSoba metad mniSvnelovani 

sakiTxi imasTan dakavSirebiT, SesaZlebelia Tu ara sainvesticio 
davaSi mxared gamovides saxelmwifos qveda struqtura an 
saagento. aRniSnuli sakiTxis problemuroba gamowveulia imiT, 
rom `vaSingtonis konvencia~ ar Seicavs imis definicias, Tu ra 
miiCneva saxelmwifo mxared davaSi. cxadia, rom saxelmwifoebi 
saerTaSoriso sainvesticio TemebSi CarTvis dros sxvadasxva 
saagentoTi Tu saxelmwifo organoTi aris warmodgenili. pirebi, 
romlebic xels aweren sainvesticio kontraqts, SesaZloa iyvnen 
ministrebi, konkretuli regionis warmomadgenlebi, 
xelmZRvanelebi da ase Semdeg. Sesabamisad, konvenciaSi araferia 
naTqvami saxelmwifos qveda struqturis, rogorc davaSi monawile 
subieqtis, samarTlebriv statusze. amgvarad, warmoiSoba sakiTxi 
ICSID arbitraJis ratione personae gansjadobasTan dakavSirebiT.185 

Tu sainvesticio davaSi konvenciis monawile saxelmwifoa 
mxare, maSin yvelaferi naTelia da ratione personae gansjadobis 
sakiTxic gadawyvetilia. magaliTad, Tu sainvesticio kontraqts 
xels qveynis romelime ministri awers, miiCneva, rom es ministri 
saxelmwifos warmoadgens da Sesabamisad, mxared swored 
saxelmwifoa. aseve, ICSID centrs maSinac aqvs iurisdiqcia, Tu 
sainvesticio kontraqti dadebulia saxelmwifos qvedanayofis 
mier, Tumca es sakiTxi zogjer bolomde garkveuli da naTeli ar 
aris. magaliTad, saqmeSi Cable Television of Nevis Ltd. V. The Federation of St. 
Kitts &Nevis saarbitraJo tribunalma yuradReba gaamaxvila mopasuxe 
mxaris iuridiul statusze, kerZod ki imaze, iyo Tu ara uSualod 
is `vaSingtonis konvenciis~ xelmomweri saxelmwifo, Tu qve 

                                                             
183 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 137.  
184  dawvrilebiT iuridiuli piris erovnulobis gansazRvris Sesaxeb msjeloba 
ixileT: gabisonia z, sainvesticio davis monawile iuridiul pirTa 
iurisdiqcia, Tbilisi, gamomcemloba `meridiani~, 2002, 114-e da Semdgomi 
gverdebi; aseve, gabisonia z., qarTuli saerTaSoriso kerZo samarTali, me-2 
gadamuSavebuli da damatebuli gamocema, Tbilisi, gamomcemloba `iuristebis 
samyaro~, 2016, 138-e da Semdgomi gverdebi.  
185 Larsen C., ICSID Jurisdiction: The Relationship of Contracting States to Sub-States Entities, 
Arbitrating Foreign Investment Disputes, Procedural and Substantive Legal Aspects, Studies in 
Transnational Economic Law, Volume 19, edited by Norbert Horn, Kluwer law International Publishing, 
2004, p 359.  
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saxelmwifo dawesebuleba, romelic SesaZloa arc ki moqceuliyo 
konvenciis moqmedebis farglebSi.186 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

                                                             
186 Larsen C., ICSID Jurisdiction: The Relationship of Contracting States to Sub-States Entities, 
Arbitrating Foreign Investment Disputes, Procedural and Substantive Legal Aspects, Studies in 
Transnational Economic Law, Volume 19, edited by Norbert Horn, Kluwer law International Publishing, 
2004, p 360.   
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IV. investiciebis dacvis saerTaSoriso (universaluri) 

standartebi 

 
 

1. mravalmxrivi saerTaSoriso sainvesticio 

xelSekrulebebis mniSvneloba ucxouri investiciebis 

dacvaSi  

 
meore msoflio omis dasrulebis Semdeg, msoflio 

sazogadoeba sxvadasxva saerTaSoriso sainvesticio SeTanxmebis 
SemuSavebis gziT globaluri sainvesticio reJimis Seqmnis 
procesSi CaerTo. am procesSi gansakuTrebuli yuradReba mieqca 
saerTaSoriso mravalmxriv da ormxriv sainvesticio 
xelSekrulebebs, sadac mxareebi valdebulebas iRebdnen sxva 
qveynis investors maT teritoriaze ise mopyrobodnen, rogorc 
Tavisi qveynis investors. amasTan, qveynebma SeimuSaves garkveuli 
valdebulebebi da am valdebulebebis SesrulebisTvis saWiro 
meqanizmebi. amdenad, umTavresi mizani, rac ormxriv da 
mravalmxriv xelSekrulebebs hqondaT investiciebis dacva da 
xelSewyoba iyo. am TvalsazrisiT saerTaSoriso sainvesticio 
xelSekrulebebi moicavda 3 saxis xelSekrulebas: pirveli – 
ormxriv sainvesticio xelSekrulebebs, meore – ormxriv 
ekonomikur SeTanxmebebs investiciebis momwesrigebeli normebiT 
da mesame – sxva saerTaSoriso sainvesticio xelSekrulebebs, 
sadac mxareebs orze meti saxelmwifo warmoadgens. 2014 wlis 
dasawyisSi yvela saerTaSoriso sainvesticio SeTanxmebis 
raodenobam miaRwia 3226, saidanac 2902 ormxrivi sainvesticio 
xelSekrulebaa, xolo 334 - sxva saxis saerTaSoriso sainvesticio 
SeTanxmeba.187 amgvarad, calsaxad SeiZleba iTqvas, rom upirvelesi 
samarTlebrivi saSualeba, rac ucxour investicias icavs aris 
saerTaSoriso samarTlebrivi wesebi, romlebic Cveulebriv 
ormxriv sainvesticio xelSekrulebebSi an mravalmxriv 
sainvesticio xelSekrulebebSia gamoxatuli.188  

 

1.1. `vaSingtonis konvencia~ (ICSID). 
meoce saukunis meore naxevarSi msoflioSi ganviTarebulma 

movlenebma da saxelmwifoebis mier ucxouri investiciebis 
SezRudvam safuZveli daudo depolitizirebuli aqtebis Seqmnas, 
romelTa umTavresi mizani ucxoeli investorebis sakuTrebis 
uflebis dacva iyo. aseTi iniciativebi, rogorc wesi, 
ganviTarebuli qveynebis mier iyo mxardaWerili, radgan upiratesi 

                                                             
187Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, p 1.  
188Brabandere E., Investment Treaty Arbitration, as Public International Law, Procedural Aspects and 
Implications, Cambridge University Press, 2014, p 25.  



  61 

interesi, rac maT hqondaT, TavianTi moqalaqeebis sazRvargareT 
arsebuli aqtivebis dacva iyo.189 

Sesabamisad, ganviTarebuli movlenebis kvaldakval, 1960-ian 
wlebSi msoflio bankis jgufis mier davebis gadawyvetis 
saerTaSoriso centri (ICSID) Seiqmna. ucxouri investiciebis 
mniSvnelobis zrdis paralelurad da efeqturi samarTlebrivi 
dacvis uzrunvelyofis mizniT, msoflio bankma 1964 wels sTxova 
mis 20 aRmasrulebel direqtors, SeeqmnaT konvencia investiciebis 
dacvis sferoSi davebis gadawyvetasTan dakavSirebiT. 1964 wlis 
dasasruls konvenciis proeqti ganxilul iqna iuridiuli 
komisiis mier, romelic msoflio bankis 61 wevri qveynis 
warmomadgenlebisagan Sedgeboda. proeqti xelmosawerad 
wardgenil iqna 1964 wlis 18 marts, xolo iuridiul ZalaSi 
Sevida 1966 wlis 14 oqtombers.190 sagulisxmoa is garemoeba, rom 
`vaSingtonis konvencia~ investiciis dacvis standartebis 
momwesrigebel normebs ar Seicavs.191 

miuxedavad msoflio bankis jgufTan kavSirisa, ICSID 
saerTaSoriso samarTliT avtonomiur saerTaSoriso 
organizaciad miiCneva. Tavdapirvelad ICSID-s saerTaSoriso 
doneze naklebi aRiareba gaaCnda, Tumca bolo aTwleulis win 
mxolod 500-mde ormxrivi sainvesticio xelSekruleba arsebobda, 
xolo dResdReobiT maTi raodenoba 2500 aRemateba da 900 meti 
arbitraJis muxlSi saarbitraJo tribunalis iurisdiqciis 
gansazRvras ICSID konvenciis wesebs uqvemdebarebs. 192  swored 
konvenciis pirvelive muxliT aris gansazRvruli saerTaSoriso 
sainvesticio davis ganmxilveli saarbitraJo institutis 
daarseba. faqtobrivad, aRniSnuliT saarbitraJo tribunalma 
saTave daudo investorsa da investiciis beneficiar saxelmwifos 
Soris sainvesticio saqmianobidan warmoSobili davis axleburi 
wesebiT gadawyvetas. 193  sagulisxmoa, rom adrindel periodTan 
SedarebiT, ICSID arbitraJSi saarbitraJo sarCelebis raodenoba 
1997 wlidan mkveTrad gaizarda,194 rac saerTaSoriso sainvesticio 
davis gadawyvetis am meqanizmis efeqturobaze miuTiTebs.  

                                                             
189 Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, pp 45.  
190 Tietje C., The Law Governing the Settlement of International Investment Disputes – Structures and 
some Recent Developments, International Investment Arbitration, Theoretical and Practical Perspectives, 
edited by Christian Tietje, Berliner Wissenchafts-Verlag, 2008, p 21.  
191 Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
13.  
192 Tietje C., The Law Governing the Settlement of International Investment Disputes – Structures and 
some Recent Developments, International Investment Arbitration, Theoretical and Practical Perspectives, 
edited by Christian Tietje, Berliner Wissenchafts-Verlag, 2008, p 22. 
193 Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, p 50.  
194 Schokkaert J., Heckscher Y., International Investments Protection, Comparative Law Analysis of 
Bilateral and Multilateral Interstate Conventions, Doctrinal Texts and Arbitral Jurisprudence Concerning 
Foreign Investments, Bruxelles, Bruylant Publishing 2009, p 520.  
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ICSID konvencia sainvesticio davis gadawyvetis sam 
gansxvavebul meTods iTvaliswinebs: morigebis process, 
saarbitraJo warmoebas da `damatebiTi SesaZleblobis~ warmoebas. 
CamoTvlilTagan bolo ori mxareTaTvis savaldebulo 
gadawyvetilebis miRebas iTvaliswinebs, xolo morigebis procesi 
komisiis mxridan mxareTaTvis arasavaldebulo rekomendaciis 
micemas gulisxmobs. ICSID konvenciis Seqmnis dros erT-erTi 
mniSvnelovani gamowveva is iyo, rom Seqmniliyo davis gadawyvetis 
efeqturi meqanizmi, romelic xels Seuwyobda gansxvavebuli 
samarTlebrivi reJimis warmomadgenlebis, investorisa da 
investiciis beneficiari saxelmwifos Soris warmoSobili davis 
mogvarebas. 195  Sesabamisad, davis gadawyvetis is meqanizmebi, rac 
konvenciaSia Cadebuli calsaxad qmnis imis SesaZleblobas, rom 
investorisa da investiciis beneficiari qveynis interesebi 
maqsimalurad iqnas daculi.  

ICSID saarbitraJo centri sami tipis saarbitraJo 
proceduras iTvaliswinebs. pirveli, rogorc ukve aRiniSna, aris 
sainvesticio dava, romelic warmoiSva ucxoel investorsa da 
`vaSingtonis konvenciis~ xelSemkvrel saxelmwifos Soris. meore 
SemTxvevaSi ICSID arbitraJi davas mainc ixilavs, miuxedavad imisa, 
rom investoris qveyana an investiciis beneficiari qveyana ar aris 
`vaSingtonis konvenciis~ wevri. am SemTxvevaSi aucilebelia 
mxareTa Tanxmoba davis ICSID arbitraJiT ganxilvis Taobaze. 
aRniSnulis SesaZlebloba mocemulia ICSID damatebiT saarbitraJo 
wesebSi. mesame SemTxveva ki exeba iseT garemoebas, rodesac ICSID 
arbitraJi ganixilavs saarbitraJo wesiT davas, Tumca sxva, 
magaliTad, UNCITRAL-is saarbitraJo wesebiT. 196  amgvarad, 
konvencia sakmaod moqnil meqanizmebs sTavazobs saerTaSoriso 
sainvesticio davis monawile mxareebs, rac am konvenciis umTavres 
dadebiT faqtors warmoadgens.   

`vaSingtonis konvencias~ saqarTvelom xeli moawera 1992 
wlis 7 agvistos, xolo ZalaSi amave wlis 6 seqtembers Sevida.197 
aRniSnuli konvenciis ratifikaciiT saqarTvelo, faqtobrivad, 
gaxda saerTaSoriso sainvesticio davebis civilurad 
mowesrigebaze orientirebuli ganviTarebuli qveynebis nawili, 
ramac samomavlod xeli Seuwyo qveyanaSi ucxouri investiciebis 
Semodinebas. amgvarad, konvenciis ratificirebiT saqarTvelom 
mniSvnelovani nabiji gadadga ucxouri investiciebis 
mozidvisaTvis, ramac, cxadia, garkveuli dadebiTi Sedegebic 
gamoiRo qveynis ekonomikis gaumjobesebis sakiTxSi. faqtobrivad, 

                                                             
195Musa B.H. R., Polasek M., The Origins and Specificities of the ICSID Enforcement Mechanism, 
Enforcement of Investment Treaty Arbitration Awards, Consulting editor Julien Fouret, London, Globe 
Business Publishing, 2015, p 14.  
196 Smutny A. C., Polasek P., Arbitral Institutions, International Financial Disputes, Arbitration and 
Mediation, edited by Jeffrey Golden, Carolyn Lamm, Oxford University Press, 2015, p 48-49.  
197 https://icsid.worldbank.org/en/Documents/icsiddocs/List%20of%20Contracting%20States%20and%20
Other%20Signatories%20of%20the%20Convention%20-%20Latest.pdf ukanasknelad iqna 
gadamowmebuli - 08.12.2017.  
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SeiZleba iTqvas, rom saqarTveloSi ucxouri investiciebis dacvis 
saerTaSorisosamarTlebrivi meqanizmebiT dacvis era swored 
`vaSingtonis konvenciis~ ratifikaciis Semdgom daiwyo, radgan 
swored damoukideblobis mopovebis Semdgom moxda msoflios 
araerT wamyvan qveyanasTan ormxrivi sainvesticio xelSekrulebisa 
da mravalmxrivi sainvesticio xelSekrulebebis dadeba.  

 
1.2. `energetikis qartia~ (ECT) 

 
 ̀ energetikis qartia~ (ECT) aris mravalmxrivi saerTaSoriso 

sainvesticio SeTanxmeba evropis qveynebs, yofili sabWoTa 
kavSiris qveynebs, avstraliasa da iaponias Soris. 1994 wels, 
rodesac qartias xeli moewera lisabonSi, 41 wevri saxelmwifo 
iyo misi monawile, dResdReobiT ki monawile qveynebis odenoba 49-
mde gaizarda. qartia ZalaSi 1998 wels Sevida. 198  zogierTma 
saxelmwifom xeli moawera qartias, Tumca misi ratifikacia ar 
moaxdina. aseTi qveynebia, magaliTad, ruseTi, avstralia, 
belorusia, islandia da norvegia. 

qartiis mizania daicvas da xeli Seuwyos investiciebs, 
romlebic ganxorcielebulia energetikis sferoSi da qartiis 
xelSemkvreli saxelmwifoebis teritoriaze. literaturaSi 
gamoTqmuli Sexedulebis Tanaxmad, qartia daaxloebiT ormxriv 
sainvesticio xelSekrulebebSi mocemul analogiur muxlebs da 
Sesabamisad, dacvis standartebs Seicavs. 199  qartiis fundamentur 
mizans warmoadgens energosakiTxebTan dakavSirebuli 
samarTlebrivi normebis ganmtkiceba yvela monawile 
saxelmwifosaTvis Tanabari pirobebisa da misaRebi wesebis 
SeqmniT. 200 / 201  amasTan, ECT mimarTulia eneregtikis sferoSi 
ganxorcielebuli investiciebisa da savaWro tranzaqciebis 
gamWvirvalobis naklebobis, samarTlebrivad bazarze 
gabatonebuli Zalauflebis, licenziis miRebisa da 
energoresursebisadmi wvdomis uflebis miniWebis sakiTxSi 
diskriminaciis winaaRmdeg.202 

                                                             
198Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, p 61. 
199 Krajewski M., The Impact of International Investment Agreements on Energy Regulation, European 
Yearbook of International Economic Law, edited by Christoph Hermann, Jorg Philipp Terhechte, Berlin, 
Heidelberg, Springer Publishing, 2012, p 353.  
200  energetikuli qartiis xelSekrulebis samdivno, energetikuli qartiis 
xelSekruleba da dakavSirebuli dokumentebi: saerTaSoriso 
energourTierTobis samarTlebrivi CarCoebi, 2004, 14; ix. citireba: Hunter T., The 
Energy Charter Treaty as a Means of Developing National Industry and Commerce in the Exploitation of 
Petroleum Resources: An Analysis of the Application of Articles 5, 10 and 22 of the Energy Charter 
Treaty, Oil, Gas & Energy Law Intelligence, October 2011, Vol. 9 - issue 5. 
201 Üşenmez E., The UK’s Energy Security, Oil and Gas Law, Current Practice and Emerging Trends, 2nd 
Edition, editors: Gordon G., Paterson J., Üşenmez E., 2011, p 45.  
202 Bamberger C., Linehan J., Waelde T., The Energy Charter Treaty,Energy Law in Europe, Oxford 
University Press, 2001, 209; ix., citireba: Hunter T., The Energy Charter Treaty as a Means of 
Developing National Industry and Commerce in the Exploitation of Petroleum Resources: An Analysis 
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`energetikis qartia~ Tavisi samarTlebrivi bunebiT Zalian 
specifikuria. specifikuria investiciebis saxeebic, romelTa 
mimarTac aRniSnuli qartia vrceldeba. sxva saerTaSoriso 
aqtebisgan gansxvavebiT, investiciis cneba qartiaSi ufro 
konkretuli da specifikuria. qartia investiciis cnebis 
gansasazRvrad yvelanairi aqtivis definicias iyenebs, romelsac 
Semdgom konkretuli specifikuri aqtivebiT akonkretebs. maT 
Soris ki erT-erTi mniSvnelovani saxea energetikis sferoSi 
ekonomikuri aqtivoba. aRniSnuli sadavo iyo saqmeSi Amto v. Ukraine, 
sadac mopasuxe saxelmwifo apelirebda, rom mosarCelis mier 
birTvuli qarxnis mSenebloba iyo mSeneblobis ganxorcielebis 
xelSekruleba da ara energetikis sferoSi ganxorcielebuli 
sainvesticio aqtivoba. saarbitraJo tribunalma ar gaiziara 
mopasuxe saxelmwifos pozicia da miiCnia, rom mosarCelis mier 
ganxorcielebuli konkretuli saqmianobebi Seesabameboda qartiiT 
dadgenil energetikis sferoSi ganxorcielebul sainvesticio 
moqmedebebs.203 

rogorc iuridiul literaturaSi miuTiTeben, miuxedavad 
imisa, rom `energetikis qartia~ investiciebis waxalisebas, dacvasa 
da ormxrivad sasargeblo Sedegebis ganxorcielebas isaxavs 
miznad, mis umTavres principad kvlav energo seqtorebze 

saxelmwifos suvereniteti rCeba.204 „energetikis qartiis~ mixedviT, 
investorad miiCneva, rogorc fizikuri, ise iuridiuli piri. 
amasTan, sainteresoa daTqmaa mocemuli qartiaSi, romlis 
mixedviTac, xelSemkvrel saxelmwifoebs SeuZliaT daitovon 
ufleba ar daicvan da xeli ar Seuwyon iseTi kompaniis mier 
ganxorcielebul investiciebs, romelic ekuTvnis an kontroldeba 
mesame saxelmwifos moqalaqis mier, Tu kompania realur biznes 
saqmianobas xelSemkvreli saxelmwifos teritoriaze ar 
axorcielebs. aRniSnuli muxli pirvelad saarbitraJo 
tribunalis mier Sefasebul iqna saqmeSi Plama v. Bulgaria, sadac 
mopasuxe swored me-17 muxlze dayrdnobiT, moiTxovda sarCelis 
dakmayofilebaze uaris Tqmas, Tumca aRniSnuli saarbitraJo 
tribunalis mier gaziarebuli ar iqna.205 

amgvarad, `energetikis qartia~ Zalzed specifikuria da 
awesrigebs iseT sainvesticiosamarTlebriv urTierTobebs, 
romlebic energoseqtoridan gamomdinareobs. imis 
gaTvaliswinebiT, rom saqarTveloSi energetikuli resursebi 
sakmaod didia, erT-erTi umniSvnelovanesi saerTaSoriso 
SeTanxmeba, romelsac saqarTvelo 1995 wels miuerTda swored 
`energetikis qartia~ iyo. qartiam mniSvnelovani roli Seasrula 

                                                                                                                                                                                   
of the Application of Articles 5, 10 and 22 of the Energy Charter Treaty, Oil, Gas & Energy Law 
Intelligence, October 2011, Vol. 9 - issue 5. 
203 McLachlan QC. C., Shore L., Weiniger QC. M., International Investment Arbitration, Substantive 
Principles, Second edition, Oxford University Press, 2017, p 41.  
204 Collins D., An Introduction to International Investment Law, Cambridge University Press, 2017, p 41.  
205 McLachlan QC. C., Shore L., Weiniger QC. M., International Investment Arbitration, Substantive 
Principles, Second edition, Oxford University Press, 2017, pp 41-42.  
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energoseqtorSi arsebuli ucxouri investiciebis mozidvis 
sakiTxSi.  

  
1.3. CrdiloeT amerikis Tavisufali savaWro SeTanxmeba 

 
danarCeni msofliosgan gansxvavebiT, saerTaSoriso 

sainvesticio sferoSi aSS yovelTvis koncentrirebuli iyo 
regionul savaWro SeTanxmebebze, romelTagan aRsaniSnavia Crdilo 
amerikis Tavisufali savaWro SeTanxmeba (NAFTA).206 /207 SeTanxmeba 
aSS-isa da meqsikis prezidentebis idea iyo. kanada ufro gvian 
CaerTo SeTanxmebis normebis Sesaxeb molaparakebebis procesSi.208 
NAFTA-s xeli moaweres kanadam, meqsikam da aSS-ma 1992 wlis 17 
dekembers. aRniSnuli SeTanxmeba ZalaSi Sevida 1994 wlis 1 
ianvars. NAFTA-s mizania Tavisufali vaWrobis xelisSemSleli 
garemoebebis aRmofxvra zemoxsenebul 3 qveyanas Soris. 
SeTanxmebis erT-erTi Tavi miZRvnili aqvs investiciebsa da 
investiciebis dacvas. sagulisxmoa, rom SeTanxmebiT ucxoeli 
investoris mimarT specifikuri dacvis standartebia dadgenili.209 

miuxedavad garkveuli sakiTxebis specifikurobisa, NAFTA-s 
normebi ZiriTadad msgavsia ormxriv sainvesticio 
xelSekrulebebSi mocemuli regulaciebisa. amasTan, igi Seicavs 
aqtivebis detalur CamonaTvals, Tu ra miiCneva qonebad. amasTan, 
zogierTi SeTanxmebisgan gansxvavebiT, igi CamoTvlis iseT 
specifikur aqtivebsac, romlebic ar Tavsdeba qonebis 
definiciaSi. sakmaod specifikuria daTqma kompaniebTan 
dakavSirebiTac. magaliTad, Tu kompania SeTanxmebis xelSemkvreli 
saxelmwifos teritoriaze biznes saqmianobas ar eweva, maSin igi 
ucxoel investorad ar miiCneva.210 

sxva saerTaSoriso sainvesticio SeTanxmebebis msgavsad, 
NAFTA ucxouri investiciebis dacvis sam umniSvnelovanes 
princips ganamtkicebs, esenia: erovnuli mopyroba, minimaluri 
mopyrobis standarti da eqspropriaciis SemTxvevaSi swrafi, 
adekvaturi da efeqturi anazRaureba. 211  minimaluri mopyrobis 

                                                             
206 Collins D., An Introduction to International Investment Law, Cambridge University Press, 2017, p 35. 
207 Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, p 56.  
208  Bjorklund K. A., NAFTA’s Contributions in Invetor-State Dispute Settlement, International 
Investment Law, edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, 
Baden-Baden, Hart Publishing, 2015, p 262.  
209 Dumberry P., The Fair and Equitable Treatment Standard, A guide to NAFTA Case Law on Articles 
1105, Alphen aan den Rijn, Kluwer Law International, 2013, p 1.   
210 McLachlan QC. C., Shore L., Weiniger QC. M., International Investment Arbitration, Substantive 
Principles, Second edition, Oxford University Press, 2017, p 36.  
211  Bjorklund K. A., NAFTA’s Contributions in Invetor-State Dispute Settlement, International 
Investment Law, edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, 
Baden-Baden, Hart Publishing, 2015, p 276. 
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standarti saTaves iRebs saerTaSoriso samarTlis im wesebidan, 
romlebic ucxoeli investoris dacvas Seexeboda.212  

es sakiTxi mowesrigebulia NAFTA-s 1105-e muxlSi, sadac 
gawerilia minimaluri mopyrobis standarti. aRniSnuli muxli 
adgens minimaluri mopyrobis standarts, romlis Tanaxmadac, 
investiciis beneficiari saxelmwifo valdebulia sxva 
xelSemkvreli saxelmwifos warmomadgenel investors moepyros da 
daicvas mis mier ganxorcielebuli investicia saerTaSoriso 
samarTlis wesebis Sesabamisad, maT Soris, samarTliani da 
Tanabari mopyrobis standartis gaTvaliswinebiT.213 

garda amisa, rogorc iuridiul literaturaSi miuTiTeben, 
umniSvnelovanesi sakiTxi, rasac NAFTA exeba, aris davis 
aletrnatiuli saSualebiT, arbitraJiT gadawyvetis sakiTxi. 
kerZod, SeTanxmebis Sedegad investorsa da xelSemkvrel 
saxelmwifos Soris sainvesticio saqmianobidan gamomdinare davis 
gadawyveta saarbitraJo wesebiT xdeba. 2017 wlis mdgomareobiT 27 
sainvesticio dava iqna aRniSnuli SeTanxmebis safuZvelze 
saarbitraJo tribunalebis mier ganxiluli.214 

NAFTA investors uflebas aZlevs saarbitraJo tribunalis 
winaSe waradginos ori saxis sarCeli: pirveli, rodesac 
xelSemkvreli saxelmwifo daarRvevs SeTanxmebas da 
xelSemkvreli saxelmwifos investors zians miayenebs an 
sxvagvarad SezRudavs mis mier ganxorcielebul investicias da 
meore - SemTxveva, romlis drosac pirs SeuZlia kompaniis 
saxeliT waradginos sarCeli da moiTxovos konkretuli moqmedeba 
xelSemkvreli saxelmwifosgan. am SemTxvevaSi piri, romelic 
pirdapir an arapirdapir flobs aqciebs/wilebs ama Tu im 
kompaniaSi, uflebamosilia kompaniis saxeliT waradginos sarCeli 
da moiTxovos, magaliTad, zianis anazRaureba.215 

ICSID-is, ECT-isa da NAFTA-s garda, msoflios masStabiT sxva 
saerTaSoriso sainvesticiosamarTlebrivi SeTanxmebebi da 
gaerTianebebic arsebobs, romlebic, erTi mxriv, Tavisufal 
vaWrobas da meore mxriv, investiciebis ganxorcielebas uwyobs 
xels. aseTi gaerTianebebidan aRsaniSnavia, magaliTad, aziis 
samxreT-aRmosavleT qveynebis gaerTianebis mier miRebuli 
SeTanxmeba (ASEAN), romelic 1987 wels Sevida ZalaSi da aziis 
ramdenime qveyanas aerTianebs. umTavresi mizani am SeTanxmebisa 
iyo Tavisufali vaWrobis wesebis Seqmna da zogadad, vaWrobis 

                                                             
212 Dumberry P., The Fair and Equitable Treatment Standard, A guide to NAFTA Case Law on Articles 
1105, Alphen aan den Rijn, Kluwer Law International, 2013, p 14.   
213Valenti M., The protection of General Interests of Host States in the Application of the Fair and 
Equitable Treatment Standard, General Interests of Host States in International Investment Law, edited 
by Giorgio Sacerdoti, Pia Acconci, Mara Valenti, Anna De Luca, Cambridge University Press, 2014, p 
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214 McLachlan QC. C., Shore L., Weiniger QC. M., International Investment Arbitration, Substantive 
Principles, Second edition, Oxford University Press, 2017, p 36.  
215 McLachlan QC. C., Shore L., Weiniger QC. M., International Investment Arbitration, Substantive 
Principles, Second edition, Oxford University Press, 2017, p 37.  
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ganviTareba wevr saxelmwifoebs Soris. 216  2012 wlis 29 marts 
ZalaSi Sevida axali aziis saxelmwifoebis Rrma da 
yovlismomcveli sainvesticio SeTanxmeba, romliTac gauqmda 
zemoaRniSnuli SeTanxmeba da dRes moqmedi wesebi miznad isaxavs 
investiciebis dacvasa da waxalisebas xelmomweri qveynebis 
teritoriaze.217 

garda amisa, aziis saxelmwifoebs Soris arsebobs aseve 
sxvadasxva gaerTianeba da dadgenili wesebi, romlebic wevr 
qveynebs Soris warmoSobil sainvesticiosamarTlebriv sakiTxebs 
awesrigebs. imis gaTvaliswinebiT, rom saqarTvelosTvis ufro 
metad mniSvnelovani evropuli da amerikuli sivrcea, winamdebare 
naSromSi upiratesad yuradReba gamaxvilebulia evrokavSiris 
masStabiT arsebul sainvesticiosamarTlebriv SeTanxmebebaze, 
`vaSingtonis konvenciaze~ da mis safuZvelze daarsebul 
saarbitraJo tribunalze, romlis saarbitraJo praqtikis 
gaTvaliswineba da praqtikaSi danergvac ufro metad Rirebuli da 
mniSvnelovania. rac Seexeba uSualod evropul 
sainvesticiosamarTlebriv reJims, rogorc garkveulwilad 
avtonomiur da sxva mowesrigebebisgan gansxvavebul reJims, 
aRniSnulze yuradReba gamaxvilebulia winamdebare disertaciis 
Semdgom TavebSi, sadac saubaria evrokavSiris politikaze 
mezobel qveynebTan asocirebis kuTxiT da uSualod im 
sainvesticiosamarTlebriv specifikaze, rac evrokavSiris 
masStabiT moqmedebs.  

 
 

2. ormxrivi sainvesticio xelSekrulebebis mniSvneloba ucxouri 

investiciebis dacvaSi 

2.1. ormxrivi sainvesticio xelSekrulebebis warmoSoba da 

ganviTareba  
ucxouri investiciebis samarTlebrivi regulirebisas didia 

ormxrivi da mravalmxrivi xelSekrulebebis roli da 
mniSvneloba. 218  amasTan, miuxedavad mravalmxrivi SeTanxmebebis 
(konvenciebis) arsebobisa, Tanamedrove sainvesticio samarTalSi 
ufro didi mniSvneloba da gamoyeneba aqvs ormxriv sainvesticio 
xelSekrulebebs. ormxrivi sainvesticio xelSekrulebis arseboba 
saukuneebs iTvlis, Tumca Tavdapirvelad isini naklebad Seicavda 
dResdReobiT moqmed xelSekrulebebSi arsebuli formalur 
normebs.  

                                                             
216 Bath V., Nottage L., The ASEAN Comprehensive Agreement and ASEAN Plus – The Australia – 
New Zealand Free Trade Area (AANZFTA) and the PRC – ASEAN Investment Agreement, Investment 
Law, edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-
Baden, Hart Publishing, 2015, pp 283-284.  
217 McLachlan QC. C., Shore L., Weiniger QC. M., International Investment Arbitration, Substantive 
Principles, Second edition, Oxford University Press, 2017, pp 38-39.  
218  gabisonia z., qarTuli saerTaSoriso kerZo samarTali, me-2 gadamuSavebuli 
da damatebuli gamocema, Tbilisi, gamomcemloba `iuristebis samyaro~, 2016, gv., 
211.  
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Tanamedrove ormxrivi sainvesticio xelSekrulebebis 
istoriul winamorbedebs uwodebdnen megobrul savaWro da 
navigaciis 219  (SemdgomSi - FCN) xelSekrulebebs, romlebic 
meTvramete saukunidan formdeboda kolonizatori qveynebisa da 
aSS-is mier. swored es ukanaskneli warmoadgenda mowinave qveyanas, 
romelmac mecxramete saukuneSi zemoxsenebuli xelSekrulebebis 
rekorduli raodenoba dado. aRniSnuli xelSekrulebebi ar 
Semoifargleboda mxolod vaWrobiT. isini Sida wylebiT 
navigaciasa da portebze wvdomis daSvebasac awesrigebda. es 
sakiTxebi Tanamedrove ormxrivi sainvesticio xelSekrulebebidan 
amoRebulia, Tumca istoriuli paralelebi sakmaod mtkicea. 
yvelaze mniSvnelovani gansxvaveba, romelic unda aRiniSnos FCN 
xelSekrulebebsa da ormxrivi sainvesticio xelSekrulebebTan 
dakavSirebiT aris is, rom ormxrivi sainvesticio 
xelSekrulebebis istoriuli winamorbedi metwilad Seexeboda 
mxolod vaWrebis mier saqonliT vaWrobas. isini ar moicavda 
multinacionaluri korporaciebis mier pirdapiri investiciebis 
ganxorcielebisa da konsorciumebis mier investiciis beneficiar 
saxelmwifoSi mudmivi saqmianobis dafuZnebis sakiTxebs.220 amasTan, 
ormxrivi sainvesticio xelSekrulebebi, gansxvavebiT FCN-gan, 
specifikurad ucxouri investiciebis dacviskenaa mimarTuli. 221 
Sesabamisad, gasaziarebelia iuridiul literaturaSi gamoTqmuli 
Sexeduleba, romlis mixedviTac, marTalia, FCN xelSekrulebebi 
konkretuli ucxoeli fizikuri piris dacvisaken iyo mimarTuli, 
Tumca es dacva zogad principebSi gamoixateboda.222  

ormxrivi sainvesticio xelSekrulebebi upiratesad 
mowodebulia daicvas investiciebi da 2 saxelmwifos erToblivi 
nebis Sesabamisad, Camoayalibos garkveuli qcevis wesebi.223 FCN-is 
ganviTarebisa da daxvewis etapi meore msoflio omis Semdgom 
periods ukavSirdeba, rodesac aSS-ma daiwyo SeTanxmebebis axal 
seriaze molaparakebebi. SeiZleba iTqvas, rom meore msoflio omis 
Semdeg FCN-is regulirebis sfero ufro gaizarda da adre Tu 
aseTi SeTanxmebiT mxolod fizikuri pirebi sargeblobdnen, axali 
standartiT ukve korporaciebsac mieniWaT garkveuli dacvis 
garantiebi.224 

rogorc zemoT aRiniSna, pirveli ormxrivi sainvesticio 
xelSekruleba 1959 wels daido germaniis federaciul 
respublikasa da pakistans Soris. aRniSnuli xelSekruleba iseve, 

                                                             
219 Friendly Commercial and Navigation Agreement  
220 Collins D., An Introduction to International Investment Law, Cambridge University Press, 2017, p 34. 
221Weeramantry J. R., Treaty Interpretation in Investment Arbitration, Oxford University Press, 2012, p 
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222 Collins D., An Introduction to International Investment Law, Cambridge University Press, 2017, pp 
34-35. 
223Broek van den N., WTO Litigation, Investment Arbitration and Commercial Arbitration, edited by 
Jorge A. Huerta-Goldman, Antoine Romanetti, Franz X. Stirnimann, Netherlands, Kluwer Law 
International Publishing, 2013, p 23. 
224 Diehl A., The Core Standard of International Investment Protection, Fair and Equitable Treatment, 
Alphen aan den Rijn, Kluwer Law International Publishing, 2012, pp 38-39.  
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rogorc germaniis mier momdevno wlebSi dadebuli sxva ormxrivi 
sainvesticio xelSekrulebebi, ucxouri kapitalis mozidvis gziT 
xels uwyobda meore msoflio omis Semdeg mZime finansuri 
mdgomareobis gaumjobesebas. 225  germaniis mier arCeul gzas sxva 
evropuli qveynebic mihyvnen. aSS am SemTxvevaSi aRar iyo mowinave 
saxelmwifo, piriqiT, igi mogvianebiT SeuerTda ormxrivi 
sainvesticio xelSekrulebebis eras. SeiZleba iTqvas, rom aSS-is 
mier sxvadasxva qveyanasTan dadebuli ormxrivi sainvesticio 
xelSekrulebebis era 1982 wels daiwyo, rodesac pirveli 
xelSekruleba egviptesTan daido. 226  ormxriv sainvesticio 
xelSekrulebaSi investiciis beneficiari saxelmwifo uars ambobs 
misi suverenitetis nawilze ucxoeli investorebis mozidvis 
mizniT. ucxoeli investorisaTvis, Tavis mxriv, ormxrivi 
sainvesticio xelSekruleba warmoadgens samarTlebrivi dacvis 
saSualebas saxelmwifos mxridan iseTi Carevisas, rogoricaa 
eqspropriacia, diskriminacia, aqtivebis arakeTilsidisieri 
gasxviseba da a.S. dResdReobiT, investiciebis dacvis aRniSnuli 
garantiebi mocemulia msoflio masStabiT iuridiuli Zalis mqone 
ramdenime aTaseul ormxriv sainvesticio xelSekrulebaSi. 
germania pirvel adgilzea aseTi xelSekrulebebis raodenobiT, 
radgan mas daaxloebiT 130 ormxrivi sainvesticio xelSekruleba 
aqvs dadebuli.227  

istoriuli TvalsazrisiT, 1960-1970-ian wlebSi evropis sxva 
qveynebic ormxrivi sainvesticio xelSekrulebebis dadebis gzas 
daadgnen da ganviTarebad qveynebTan ormxrivi sainvesticio 
xelSekrulebebis gaformebis mizniT molaparakebebis 
mniSvnelovani raodenobac gaizarda. 228 1970-1979 wlebSi ormxrivi 
sainvesticio xelSekrulebebis raodenobam ass miaRwia.229 1990-iani 
wlebidan aRiniSneboda, rom samarTlebriv sivrceSi aseTi 
xelSekrulebebis gamoCena did gavlenas iqoniebda, Tumca misi 
gamovlinebis formasa da saxesTan mimarTebiT konsensuss adgili 
ar hqonia. 230  magaliTad, CineTma Tavisi pirveli ormxrivi 
sainvesticio xelSekruleba sakmaod gvian 1982 wels dado.231 1980-
iani wlebSi ormxrivi sainvesticio xelSekrulebebis raodenoba 
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gaizarda da isini ukve mniSvnelovan rols asrulebda 
sainvesticio saqmianobis iseT sferoSi, rogoric, magaliTad, 
energo seqtorSi ganxorcielebuli investiciebia.232 

miuxedavad zogierTi saxelmwifos mier garkveuli 
sifrTxilis gamoCenisa, ormxrivi sainvesticio xelSekrulebebis 
raodenoba ufrodaufro izrdeboda. 1990-iani wlebis bolos maTi 
raodenoba 1857 Seadgina. mravalma qveyanam, maT Soris, indoeTma, 
argentinam, braziliam, Cilem, avstraliam, kanadam daiwyo 
ormxrivi sainvesticio xelSekrulebebis 233  dadeba da Seqmnes 
axali investiciebis dacvis era. aRsaniSnavia, rom bolo periodSi 
aziis kontinentze SesamCnevad bevri ormxrivi sainvesticio 
xelSekruleba daido. es gansakuTrebiT gamoiwvia CineTis mier 
msoflio savaWro organizaciasTan daaxloebam. Sesabamisad, 
CineTis mier dadebuli xelSekrulebebis raodenobam 118 miaRwia.234 

rogorc wesi, ormxrivi sainvesticio xelSekruleba ideba 
or saxelmwifos Soris, romelTagan erTi ganviTarebadi qveyanaa, 
xolo meore - ganviTarebuli da adgens materialur da saproceso 
normebs xelSemkvreli mxareebis investorebisa da 
ganxorcielebuli investiciebis dacvis mizniT. 235  warsulSi 
ormxrivi sainvesticio xelSekrulebebi kapitalis eqsportiori da 
importiori qveynebis mier ideboda. aRniSnuli tendencia 
ukanasknel wlebSi radikalurad Seicvala. 236  erT-erTi `xibli~, 
rasac literaturaSi gamoyofen, aris is, rom ormxrivi 
sainvesticio xelSekruleba investors aniWebs uflebas mimarTos 
pirdapir arbitraJs beneficiari saxelmwifos adgilobrivi 
uflebis dacvis institutebis gamoyenebis gareSe. arbitraJisadmi 
mimarTva ar moiTxovs beneficiar saxelmwifosa da investors 
Soris saxelSekrulebo urTierTobis arsebobas. saxelmwifos 
mier ormxrivi sainvesticio xelSekrulebis gaformeba xels 
uwyobs ucxouri investiciebis mozidvas, rac SesaZlebelia ar 
ganxocieldes an mcire odenobiT moxdes aseTi xelSekrulebis 
ararsebobis SemTxvevaSi. mniSvnelovania isic, rom aRniSnuli 
xelSekrulebebiT beneficiar saxelmwifos ar ekisreba raime 
valdebuleba waaxalisos investorebi da xelmisawvdomi gaxados 
investiciis yvela sfero ucxouri investiciebisaTvis.237 

amgvarad, SesaZlebelia iTqvas, rom TanamedroveobaSi, 
saerTaSoriso sainvesticiosamarTlebrivi SeTanxmebas 2 mizani 
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aqvs: pirveli – xeli Seuwyos investiciis zrdas da Seqmnas 
ekonomikurad stabiluri garemo da meore – xeli Seuwyos 
xelSemkvrel saxelmwifoebis ekonomikuri mdgomareobis 
gaumjobesebas. 238  amdenad, SeiZleba iTqvas, rom ormxrivi 
sainvesticio xelSekrulebebis umTavresi daniSnuleba ucxouri 
investiciebis dacvaa.239 

Tanamedrove ganviTarebis tendenciebiT ormxrivi 
sainvesticio xelSekrulebebi, miuxedavad maTi gansxvavebulobisa, 
erTmaneTs miemsgavsebian. 240  TiToeuli maTgani, rogorc wesi, 
Seicavs ucxouri investiciebis dacvis normebs, romlebic 
gamoixateba Semdeg standartebSi: samarTliani da Tanabari 
mopyroba, aradiskriminaciuli da upiratesi xelSewyobis reJimis 
Seqmna, sruli dacvisa da usafrTxoebis uzrunvelyofa, Tanxebis 
Tavisufali gadaricxva da eqspropriaciis suverenuli uflebis 
SezRudva, rac gulisxmobs saxelmwifos mier aRniSnuli uflebis 
gamoyenebas Sesabamisi proceduris (aucilebeli sazogadoebrivi 
saWiroebis arseboba, winaswari, sruli da samarTliani 
anazRaurebis gadaxda investorisaTvis) dacvis gareSe. amgvarad, 
ormxrivi sainvesticio xelSekrulebebis umravlesobas erTnairi 
Sinaarsi aqvT, romelic moicavs ucxoeli investoris 
saerTaSorisosamarTlebrivi dacvis standartebs eqspropriaciisa 
da investiciis beneficiari saxelmwifos sxva negatiuri 
Carevisagan.  

amasTan, ormxrivi sainvesticio xelSekrulebebis 
umravlesoba Seicavs daTqmas saxelmwifos mier am SeTanxmebis 
darRvevis SemTxvevaSi investoris uflebaze, romelsac SeuZlia 
sarCeli Seitanos saerTaSoriso arbitraJSi da romlis mier 
miRebuli gadawyvetilebac savaldebulo xasiaTis iqneba 
sainvesticio davis monawile mxareebisTvis. aRniSnuli daTqmis 
mniSvneloba dasturdeba saarbitraJo tribunalebSi wardgenili 
sarCelebis raodenobiT.241 

mniSvnelovania isic, rom ormxrivi sainvesticio 
xelSekruleba investiciis beneficiar saxelmwifos aniWebs 
uflebas, daadginos investiciebisadmi nebismieri SezRudva, 
gansazRvros, Tu ra pirobebiT aris SesaZlebeli qveyanaSi 
investiciebis ganxorcieleba. amasTan, dasaSvebobis muxli nebas 
rTavs saxelmwifos, SeinarCunos arsebuli diskriminaciuli 
SezRudva nebismier ekonomikur sferoSi investirebis 
akrZalvasTan dakavSirebiT. vinaidan ormxrivi sainvesticio 
xelSekrulebebi gamoiyeneba mxolod im sferoebis mimarT, 
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romlebSic konkretuli saxelmwifos mier daSvebulia 
investireba, dacvis uflebac mxolod aRniSnuli investiciebis 

mimarT gamoiyeneba.242 
ormxrivi sainvesticio xelSekrulebebi investoris 

materialuri uflebebis saprocesosamarTlebrivi dacvis gzebsac 
iTvaliswinebs. investors SesaZlebelia arCevanis gakeTeba 
mouxdes ICSID konvenciis safuZvelze administraciul arbitraJsa 
an ICSID wesebis mixedviT ad hoc arbitraJs Soris. amasTan, 
arsebobs ormxrivi sainvesticio xelSekrulebebi, gansakuTrebiT 
centraluri da aRmosavleT evropis qveynebis monawileobiT, 
romlebic saarbitraJo ganxilvis adgilad stokholmis savaWro 
palatis saarbitraJo instituts adgens. aRniSnuli calsaxad 
gaTvaliswinebulia ECT-is 26-e muxliT. 

amgvarad, ormxrivi sainvesticio xelSekrulebebis Seqmna 
(warmoSoba) ganapiroba investiciebis materialuri da saproceso 
TvalsazrisiT daculobis saWiroebam. Sesabamisad, 
TanamedroveobaSi ormxrivi sainvesticio xelSekrulebebis 
materialuri da proceduruli wesebi swored investiciis dacvas 
emsaxureba.243   

ormxrivi sainvesticio xelSekrulebebi safuZvels udebs 
investiciis samarTlebriv doneze daculobas, ganxorcielebis 
pirobebsa da wesebs fizikuri Tu iuridiuli pirebisaTvis. am 
TvalsazrisiT, xelSekrulebebi icavs ucxour investiciebs 
imisTvis, rom waaxalisos or qveyanas Soris arsebuli 
sainvesticio garemo. erTi mxriv, ormxrivi sainvesticio 
xelSekrulebebi gansazRvravs uflebebsa da garantiebs 
investiciisTvis, investorebisa da maTi kompaniebisaTvis da meore 
mxriv, isini ucxoel investorebs uqmnis imis garantias, rom maT 
mimarT ganxorcieldeba Tanabari, samarTliani da 
aradiskriminaciuli mopyroba. ormxrivi sainvesticio 
xelSekrulebebi uzrunvelyofs ukanono da dausabuTebeli 
eqspropriaciisgan investiciis dacvas. amasTan, ormxrivi 
sainvesticio xelSekrulebebi warmoSobili davis gadawyvetis 
efeqtur saSualebas - arbitraJs ganamtkicebs. 244  amgvarad, 
ormxrivi sainvesticio xelSekrulebebis gavlena da roli 
Tanamedrove saerTaSoriso sainvesticio samarTalSi sakmaod 
didia. 

mniSvnelovania isic, Tu ormxrivi sainvesticio 
xelSekrulebiT romeli investiciis, konkretulad ki, drois 
romel periodSi ganxorcielebuli investiciis dacva xdeba. 
magaliTad, aseTi xelSekrulebis dadebis Semdgom 
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ganxorcielebuli ucxouri investiciebia daculi Tu manamde 
arsebuli investiciebic. aRniSnul sakiTxTan dakavSirebiT 
sagulisxmoa aSS-isa da kanadis mier dadebuli ormxrivi 
sainvesticio xelSekrulebebi, romlebic, rogorc wesi, 
iTvaliswinebs investiciebis dacvas aramxolod maTi 

ganxorcielebis Semdeg, aramed wina etapzec. 245  Sesabamisad, 
arsebobs ormxrivi sainvesticio xelSekrulebebi, romlebic 
ucxouri investiciebs, maTi ganxorcielebis momentis miuxedavad, 
icavs, Tumca aseTi specifikuri xasiaTis SeTanxmebebi iSviaTia. 

 

2.2. ormxrivi sainvesticio xelSekrulebiT 

gaTvaliswinebuli investiciebis dacvis ZiriTadi principebi 

ormxrivi sainvesticio xelSekrulebebis absoluturi 
umravlesoba mcire moculobisaa da sami nawilisagan Sedgeba. 
rogorc wesi, pirveli nawili moicavs ganmartebebs. aq ZiriTadad 
mocemulia investorisa da investiciis cnebebi. meore nawili 
iTvaliswinebs investiciebis dacvis ZiriTad standartebTan 
dakavSirebul regulirebebs. am nawiliT awesrigeben iseT 
sakiTxebs, rogoricaa samarTliani da Tanaswori mopyroba, sruli 
dacva da usafrTxoeba, diskriminaciis akrZalva, investoris 
dacvis erovnuli da upiratesi xelSewyobis reJimebi, 
eqspropriaciisgan damcavi normebi da likviduri saxsrebis 
Tavisufali transferis ufleba. 246  mesame nawilSi ki mocemulia 
xelSekrulebis moqmedebisa da Sewyvetis wesi da sxva sakiTxebi. 

moqmedi ormxrivi sainvesticio xelSekrulebebi naklebad 
Seicavs miTiTebas adamianis uflebaTa saerTaSoriso samarTlis 
fuZemdeblur aqtebze. aseTi miTiTebis arseboba momavalSi 
gasaformebel xelSekrulebebSi xels Seuwyobs arbitrebis mier 
orientirebis sworad gansazRvrasa da davis samarTlianobis 
maRali standartiT gadawyvetas. zogadad, ZiriTadi uflebebis 
sainvesticio xelSekrulebebSi gadmowera aucilebeli ar aris, 
radgan sakmarisi iqneba, Tu xelSemkvreli mxareebi calsaxad da 
pirdapir miuTiTeben im ZiriTad saerTaSoriso aqtebze, romlebic 
ukve arsebobs.247 ormxriv sainvesticio xelSekrulebebSi mocemuli 
yvela sakiTxi calsaxad mniSvnelovania, Tumca ufro metad 
sayuradRebo mainc zogadad investiciis dacvis reJimebia, 
romlebsac esa Tu is ormxrivi sainvesticio xelSekruleba adgens. 

 
 
 

                                                             
245 Yannaca-Small K., Arbitration Under International Investment Agreements, A guide to Key 
Issues, Oxford University Press, 2010, p 8. 
246Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
13. 
247Diehl A., The Core Standard of International Investment Protection, Fair and Equitable Treatment, 
Alphen aan den Rijn, Kluwer Law International Publishing, 2012, p 525. 
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2.2.1. erovnuli mopyroba 
ucxouri investiciebis dacvis standartebi sxvadasxva 

qveynis kanonmdeblobasa da saerTaSoriso aqtSi met-naklebad 
erTnairadaa mocemuli. Sesabamisad, rodesac saubaria ucxouri 
investiciebis dacvis ZiriTad principebze, iuridiul 
literaturasa da praqtikaSi gamoyofen ramdenime uZiriTades 
princips (reJims), romelTa ganxilva da gaanalizebac 
mizanSewonilia. am principebidan  erT-erTi mniSvnelovani 
principi aris erovnuli mopyrobis principi (principis 
aRmniSvneli terminia aseve reJimi).  

erovnuli mopyrobis principi, romelsac mravali 
saerTaSoriso ormxrivi da mravalmxrivi 
sainvesticiosamarTlebrivi aqti ganamtkicebs, uzrunvelyofs 
piris erovnulobis safuZvelze diskriminaciisagan dacvas. 248 
TiTqmis yvela sainvesticio SeTanxmeba iTvaliswinebs erovnuli 
mopyrobis princips. amasTan, SeTanxmebebis umravlesobaSi 
xazgasmulia, rom ucxoeli pirebisaTvis ar SeiZleba naklebi 
dacvis standartebis dadgena maTi erovnulobis gamo. erovnuli 
mopyrobis principi pirobiTi valdebulebaa. aRniSnuli moiTxovs, 
rom saxelmwifos mopyroba ucxoeli investoris mimarT iseTive 
iyos, rogorc es aris adgilobriv investorTan mimarTebiT.249 

 erovnuli mopyrobis principis istoria sakmaod didia. Sua 
saukuneebidan moyolebuli komerciuli da savaWro SeTanxmebebi 
Seicavda msgavs Canawerebs, xolo me-19 saukuneSi ki erovnuli 
mopyrobis principma didi mniSvneloba SeiZina. am principis 
Sesaxeb Canaweri mraval saerTaSoriso SeTanxmebaSi, maT Soris, 
1883 wlis parizis `industriuli sakuTrebis Sesaxeb~ konvenciaSi 
gaCnda. me-19 saukunis bolos ganviTarda e.w. kalvo doqtrina 
(Calvo Doctrine). es doqtrina ganaviTara argentinelma iuristma 
karlos kalvom. aRniSnuli Teoriis ganviTareba ganapiroba 
investorebis diplomatiuri dacvis Sesustebam.250 misi mizani iyo 
daecva ucxoelebi adgilobriv pirebze naklebad mopyrobisagan. es 
doqtrina karlos kalvosTan erTad ganaviTara andres belomac.251 
kalvo erovnuli mopyrobis princips umniSvnelovanes da 
investiciebTan dakavSirebul sakiTxebze gadamwyvet mniSvnelobas 
aniWebda. 252  faqtobrivad, am doqtrinis Tanaxmad, saxelmwifos 
ucxoeli investorisTvis Tavisi marTlwesrigis farglebSi unda 

                                                             
248Bjorklund K. A., National Treatment, Standards of Investment Protection, edited by August Reinisch, 
Oxford University Press, 2008, p 29. 
249Bjorklund K. A., National Treatment, Standards of Investment Protection, edited by August Reinisch, 
Oxford University Press, 2008, p 29.  
250 Diehl A., The Core Standard of International Investment Protection, Fair and Equitable Treatment, 
Alphen aan den Rijn, Kluwer Law International Publishing, 2012, p 45.  
251Reinisch A., National Treatment, International Investment Law, edited by Marc Bungenberg, Jorn 
Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing,  2015, p 848. 
252 Hobe S., The Law Relating to Aliens, the International Minimum Standard and State Responsibility, 
International Investment Law, edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August 
Reinisch, Yun-I Kim, Baden-Baden, , Hart Publishing,  2015, p 16.  
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Seeqmna miukerZoebeli da samarTliani principebi, rac zogadad 
miRebulia saerTaSoriso samarTalSi.253  

me-19 saukunidan moyolebuli araerT saerTaSoriso aqtSi 
iqna erovnuli mopyrobis principi asaxuli. uamravi komerciuli, 
savaWro da ormxrivi sainvesticio SeTanxmeba moicavs aRniSnul 
standarts, gansakuTrebiT meore msoflio omis Semdgom.254 

erovnuli mopyrobis valdebulebis arsi gansxvavdeba 
saerTaSoriso sainvesticio SeTanxmebebSi. kerZod, zogierTi 
saerTaSoriso SeTanxmeba erovnul mopyrobis princips avrcelebs 
mxolod investori kompaniis dafuZnebisa da investiciis 
ganxorcielebis procesze maSin, rodesac zogierTi SeTanxmeba am 
princips aseve dafuZnebamde arsebul urTierTobebzec avrcelebs. 
Sesabamisad, garkveuli SeTanxmebebi mxolod investorebs, xolo 
zogierTi ki investorebsac da ganxorcielebul investiciasac 
erovnuli mopyrobis principis qveS aerTianebs. 255  aseTi saxis 
SeTanxmebebi aqvs, magaliTad, aSS-sa da kanadas. 256  amgvarad, 
erovnuli mopyrobis umTavresi mizania saxelmwifos 
davaldebuleba, negatiuri TvalsazrisiT, ar ganasxvavos ucxoeli 
investori adgilobrivisgan.257 

ormxriv sainvesticio xelSekrulebebSi mocemuli erovnuli 
mopyrobis principi an aradiskriminaciuli standarti yvelaze 
mniSvnelovani standartia investiciis beneficiari 
saxelmwifosagan ucxouri investiciis dacvis uzrunvelsayofad.258 
es standarti mocemulia aramxolod Tanamedrove ormxriv 
sainvesticio xelSekrulebebSi, aramed, rogorc zemoT aRiniSna, 
araerT mravalmxriv sainvesticio xelSekrulebaSi da 
warmoadgens `Tanamedrove saerTaSoriso da evropuli 
ekonomikuri samarTlis~ ZiriTad maxasiaTebels. 259 aRniSnuli 
standarti SemoRebulia msoflio savaWro organizaciis 

                                                             
253 Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
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Oxford University Press, 2008, p 32. 
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257 The Legal Protection of Foreign Investment, A comparative study, edited by Wenhua Shan, Oxford 
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258Walde W. T., Energy Charter Treaty-based Investment Arbitration - Controversial Issue, 2004, p 5, 
The Journal of World Trade an Law, 381; ix., citireba: Khatidze G., Challenges of Bilateral 
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Khatidze G., Challenges of Bilateral Investment Treaties, A Need for Legal, Institutional and 
Policymaking Reforms, Scholar’s Press, 2014, p 17. 
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sasamarTlo sistemidan da gamoiyeneba uaxles saarbitraJo 
saqmeebSi.260 

diskriminaciis principTan dakavSirebiT sagulisxmoa 
saqarTvelosa da quveiTs Soris dadebuli ormxrivi sainvesticio 
xelSekruleba, romlis me-2 muxlis me-2 punqtis me-2 winadadebis 
Tanaxmadac, arcerTi xelSemkvreli mxare ar miiRebs iseT 
usafuZvlo an diskriminaciul zomebs, romlebic raime formiT 
SezRudavs Tavis saxelmwifos teritoriaze meore xelSemkvreli 
mxaris investorTa investiciebis marTvas, SenarCunebas, 
gamoyenebas, sargeblis miRebas an gankargvas.261 

ucxouri investiciis (investoris) mimarT diskriminaciis 
dadgenis mizniT, sainvesticio davis ganmxilveli tribunalis 
midgoma moicavs Semdeg etapebs: upirvelesad, tribunali amowmebs, 
ucxo qveynis teritoriaze investoris mier ganxorcielebuli 
investicia ramdenad aris im adgilobrivi investiciis `msgavs 
viTarebaSi~, romelsac, savaraudod, ufro upiratesi xelSewyobis 
reJimi aqvs Seqmnili. `msgavs viTarebaSi~ ganxorcielebuli 
investiciis dadgenis Semdeg gansaxilvel sakiTxs warmoadgens is, 
Tu sadavo reJimi ramdenad iyo `naklebad xelSemwyobi~; bolo 
testi ki Seexeba imis dadgenas, `arsebobs Tu ara raime faqtori, 
romliTac gamarTlebuli iqneba reJimTan dakavSirebuli 
gansxvavebuli midgoma (aseTis arsebobis SemTxvevaSi). amasTan, Tu 
gansxvavebuli reJimi dadgindeba, mtkicebis tvirTi gadadis 
mopasuxe mxareze da swored man unda daamtkicos, ucxoeli 
investorisadmi gansxvavebuli reJimis safuZvlad `legitimuri 
mizezebis~ arseboba. mniSvnelovania, rom legitimur mizezad ver 
miiCneva investoris warmoSoba, kerZod is, rom igi ucxoelia. 
amdenad, Tu mis mimarT gansxvavebuli reJimi ganpirobebuli iqneba 
am faqtoriT, es ver iqneba miCneuli legitimur mizezad.262 

erovnul reJimTan dakavSirebiT sagulisxmoa nigeriasa da 
TurqeTs Soris dadebuli ormxrivi sainvesticio xelSekrulebac, 
romelic adgens, rom TiToeulma mxarem investicisaTan 
dakavSirebiT unda gamoiyenos is reJimi, romelsac gamoiyenebda 
misi an mesame qveynis investoris mimarT. aRniSnuli normis mizans 
investiciis neitralitetis waxaliseba warmoadgens. amgvarad, 
xsenebuli principis mixedviT, investiciis beneficiari 

                                                             
260 Marvin Roy Feldman Karpa v. United Mexican States, ICSID Case No. ARB(AF)/99/1; ix., 
citireba: Khatidze G., Challenges of Bilateral Investment Treaties, A Need for Legal, Institutional 
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Treaties, A Need for Legal, Institutional and Policymaking Reforms, Scholar’s Press, 2014, pp 17-18. 
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saxelmwifo erovnuli niSniT investoris diskriminacias ar 
moaxdens.263 

evropuli ormxrivi sainvesticio xelSekrulebebis 
umravlesobis Tanaxmad, erovnuli mopyrobis muxli gulisxmobs 
ucxoeli investoris mimarT iseTive mopyrobas, rogorc epyroba 
saxelmwifo Tavis adgilobriv investors. aRniSnuli daTqma 
saxelmwifos avaldebulebs, rom ar gaakeTos uaryofiTi 
diferencireba adgilobriv da ucxoel investorebs Soris, 
rodesac saxelmwifo raime saxis moqmedebas axorcielebs. 
Sesabamisad, es daTqma xels uwyobs ucxoel investorebs, rom 
iyvenen iseTive mdgomareobaSi, rogorSic arian adgilobrivi 
investorebi ama Tu im saxelmwifoSi.264 

rac Seexeba qarTul kanonmdeblobasa da saqarTvelos mier 
sxvadasxva qveyanasTan dadebul sainvesticio SeTanxmebebs, isinic 
iTvaliswinebs erovnuli mopyrobis principebs. magaliTad, 
`sainvesticio saqmianobis xelSewyobisa da garantiebis Sesaxeb~ 
saqarTvelos kanonis me-3 muxlis pirveli punqtis Tanaxmad, 
sainvesticio da samewarmeo saqmianobis ganxorcielebisas 
ucxoeli investoris uflebebi da garantiebi ar SeiZleba iyos im 
uflebebze da garantiebze naklebi, romliTac sargeblobs 
saqarTvelos fizikuri da iuridiuli piri, garda kanonmdeblobiT 
dadgenili SemTxvevebisa. sagulisxmoa, rom qarTuli 
kanonmdebloba calke ar gamoyofs muxls erovnuli reJimTan 
dakavSirebiT da mxolod aRniSnuli punqtiT Semoifargleba. 
gacilebiT ufro detaluri da moculobiTia `asocirebis Sesaxeb~ 
SeTanxmebis 79-e muxli, romelic saqarTvelosa da evrokavSiris 
qveynebs Soris erovnuli mopyrobis reJimis gansakuTrebuli 
mowesrigebis xasiaTiT gamoirCeva.265 

 

2.2.2. upiratesi xelSewyobis reJimi 
kidev erTi mniSvnelovani principi, romelsac ormxrivi 

sainvesticio xelSekrulebebi calke gamoyofs da rac 
Tanamedrove saerTaSoriso sainvesticio samarTalSi xSirad 
gamoiyeneba, aris upiratesi xelSewyobis principi (reJimi). 
upiratesi xelSewyobis principi saerTaSoriso komerciuli 
tranzaqciebis fuZemdeblur principad miiCneva. aRniSnuli 
principi ucxouri investiciebis dacvis sferoSi erT-erTi 
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mniSvnelovani da saWiro principia. 266  upiratesi xelSewyobis 
reJimi aramxolod erovnuli reJimiT uzrunvelyofs ucxoel 
investors, aramed investiciis beneficiar saxelmwifoSi sxva 
ucxoeli investorebTan jansaRi konkurenciis garantiis Seqmnis 
mizniT Tanabari reJimis princips ganamtkicebs. 267  aRniSnuli 
principis umTavresi mizani is aris, rom mxareebi erTmaneTs 
moepyron sul mcire ise, rogorc isini epyrobian mesame pirebs.268 

rodesac saubaria upiratesi xelSewyobis principze, 
rogorc wesi, igulisxmeba saxelmwifos valdebuleba moepyras 
kontraqtor mxares imaze aranaklebad, vidre igi epyroba sxva 
pir(eb)s. 269  aRniSnuli principi praqtikuli TvalsazrisiT 
diskriminaciis akrZalvas hgavs da erovnuli mopyrobis 
principTan erTad moqmedebs. orive maTganiT dadgenili 
standartebi msgavsia, arcerTi ar gansazRvravs konkretul 
gasatarebel RonisZiebas, Tumca adgens aradiskriminaciul 
midgomas ucxo qveynis moqalaqis an kompaniis mimarT.270  

saerTaSoriso sainvesticio davis ganxilvis dros 
mosarCele xSirad iynebs upiratesi xelSewyobis standartis 
darRvevaze miTiTebas im TvalsazrisiT, rom aRniSnuli standarti 
aris kargi meqanizmi Tundac ukanono eqspropriaciis dros. 
amasTan, am standartis miTiTebiT mosarCele cdilobs, rom 
moipovos saerTaSoriso sainvesticio samarTlis sferoSi 
arsebul SeTanxmebebSi mocemuli davis mimarT gamosayenebeli 
sxva normebis gamoyenebis SesaZlebloba.271 

praqtikaSi investiciis beneficiari saxelmwifo SesaZloa 
ucxoel investors upiratesi xelSewyobis 2 zogadi gzidan erT-
erTi maTganis gamoyenebiT moepyras: pirveli – SeimuSavos 
kanonmdebloba da regulaciebi, romlebic investorebs specialur 
sargebels moutans, sxva investorebTan SedarebiT; meore – dados 
saerTaSoriso xelSekrulebebi saxelmwifosTan, romliTac 
valdebulebas aiRebs, rom specialur mowesrigebebs daadgens 
ucxoeli investoris mimarT. saqmeSi Bayindir v. Pakistan mosarCeles 
warmoadgenda Turqi samSeneblo kompania, romelmac sarCeli 
aRZra TurqeTsa da pakistans Soris dadebuli ormxrivi 
sainvesticio xelSekrulebis safuZvelze. mosarCele miuTiTebda, 
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Investment Treaties, A Need for Legal, Institutional and Policymaking Reforms, Scholar’s Press, 2014, p 
20. 
268Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
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rom, miuxedavad TurqeTTan dadebuli SeTanxmebisa, romelSic ar 
iyo gaTvaliswinebuli samarTliani da Tanabari mopyrobis 
standarti, pakistanma araerT evropul qveyanasTan dado ormxrivi 
sainvesticio xelSekruleba, sadac es standarti 
gaTvaliswinebulia. Sesabamisad, mosarCelis miTiTebiT, 
miuxedavad imisa, rom TurqeTTan dadebuli SeTanxmeba am 
standarts ar iTvaliswinebda, upiratesi xelSewyobis reJimidan 
gamomdinare, mis mimarT unda gavrcelebuliyo is midgoma, rac 
pakistans sxva qveynis investorebTan hqonda.272  

saqmeSi Parkerings v. Lithuania saarbitraJo tribunalma 
mniSvnelovani yuradReba gaamxvila upiratesi xelSewyobis 
reJimTan dakavSrebul e.w. `msgavs pirobebze~. kerZod, saarbitraJo 
tribunalma Seafasa msgavsi pirobebis koncefcia da is, Tu ra 
igulisxmeboda masSi. saqmeSi warmodgenili iyo norvegieli 
investoris sarCeli, romlis Tanaxmadac, holandiurma kompaniam 
samSeneblo proeqtis farglebSi ufro meti SeRavaTebi da 
xelSewyoba miiRo, vidre man. saarbitraJo tribunalis mier saqmis 
faqtobrivi garemoebebis gamokvlevisa da Sedarebis meTodis 
gamoyenebis Semdeg, arbitraJi mivida daskvnamde, rom ori 
sainvesticio proeqti, romlis Sefaseba da Sedarebac moxda, ar 
iyo msgavsi pirobebis mqone. Sesabamisad, ar dadginda upiratesi 
xelSewyobis reJimis darRveva norvegieli investoris mimarT.273 

Tanamedrove saerTaSoriso sainvesticiosamarTlebrivi 
SeTanxmebebi diskriminaciis akrZalvis sam saSualebas 
iTvaliswinebs: pirveli aris erovnuli mopyrobis principi, 
romelic ukrZalavs saxelmwifos ucxoel investors moepyras 
imaze naklebi standrtiT, vidre epyroba sakuTar investorebs; 
meore aris upiratesi xelSewyobis standarti, romelic 
saxelmwifos ukrZalavs erTi qveynis investors meore ucxo 
qveynis investorisgan gansxvavebulad moepyras da mesame aris 
SemTxveva, rodesac diskriminacia akrZalulia zogadad, raime 
SedarebiTi kriteriumebis gareSe. 274  amgvarad, zogierTi avtori 
diskriminacias zemoT ganxiluli standartebis nawilad miiCnevs 
da askvnis, rom rogorc erovnuli mopyrobis, ise upiratesi 
xelSewyobis standarti upiratesad diskriminaciis amkrZalavi 
standartebia. 

miuxedavad Tanamedrove ormxriv sainvesticio 
xelSekrulebebsa da mravalmxriv saerTaSoriso sainvesticio 
xelSekrulebebSi upiratesi xelSewyobis reJimis farTod 
gavrcelebuli da miRebuli aseTi ganmartebisa, misi formulireba 
TiToeul SemTxvevaSi gansxvavebulia da sasamarTlo am mizeziT 
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zemoxsenebuli principis farglebis ganmartebis aucileblobis 
winaSe dgeba. 275  kerZod, ganmartebis sagans warmoadgens Semdegi: 
upiratesi xelSewyobis reJimis muxli moicavs investoris damcav 
regulaciebs mxolod materialur nawilSi, Tu igi iTvaliswinebs 
investoris dacvas procesualuri TvalsazrisiTac. am ukanasknel 
nawilSi saarbitraJo praqtika araerTgvarovania: 
gadawyvetilebaTa nawili upiratesi xelSewyobis reJims 
avrcelebs davis gadawyvetis normebzec, nawili ki - piriqiT.276 

saarbitraJo praqtikis araerTgvarovneba dadasturda 
ramdenime uaxles saqmeSi. saqmeSi Maffezini v. Spain tribunalma 
daadgina, rom mosarCeles SeeZlo gamoeyenebina Cilesa da 
espaneTs Soris dadebuli ormxrivi sainvesticio xelSekrulebis 
davis gadawyvetis normebi, radgan argentinasa da espaneTs Soris 
dadebul ormxriv sainvesticio xelSekrulebaSi mocemuli 
upiratesi xelSewyobis principis momwesrigebeli muxli farToa 
da moicavs `winamdebare SeTanxmebis [ormxrivi sainvesticio 
xelSekrulebis] yvela sakiTxs~. 277  meore mxriv, saqmeebSi Salini v. 
Morocco da Plama v. Bulgaria tribunalma ganmarta, rom upiratesi 
xelSewyobis reJimis momwesrigebeli muxli ar iyo gamiznuli 
davis gadawyvetis normebze gavrcelebisaTvis. saqmeSi Plama v. 
Bulgaria tribunalma ganmarta, rom upiratesi xelSewyobis reJimis 
momwesrigebeli norma SeTanxmebaSi ar moicavs sxva 
xelSekrulebaSi gansazRvruli davis gadawyvetis muxls, garda im 
SemTxvevisa, rodesac eWvgareSea, rom mxareebma upiratesi 
xelSewyobis reJimiT aRniSnuli SemTxveva calsaxad 
gaiTvaliswines. 278  amgvarad, moxmobili praqtikidan gamomdinare, 
erT SemTxvevaSi saqmis ganmixlvelma tribunalma farTod 
ganmarta upiratesi xelSewyobis reJimis momwesrigebeli norma, 
xolo meore SemTxvevaSi ki tribunalma gamoricxa upiratesi 
xelSewyobis reJimis farTod ganmarteba da miuTiTa, rom mxareTa 
ganzraxva sxva ormxriv sainvesticio xelSekrulebaSi mocemuli 
davis gadawyvetis muxlis gamoyenebis Sesaxeb calsaxad unda 
yofiliyo formulirebuli. 

upiratesi xelSewyobis principi gansakuTrebiT 
mniSvnelovania saqarTvelos mier dadebul araerT ormxriv 
sainvesticio xelSekrulebaSi, romlebSic saubaria upiratesi 
xelSewyobis principze. amasTan, gansakuTrebiT sagulisxmoa is 
garemoeba, rom investiciebis dacvis umniSvnelovanesi 

                                                             
275Nick Gallus, Plama v. Bulgaria and the Scope of Investment Treaty MMFN Clauses, 2005, 3(2), Oil, 
Gas & Energy Intelligence, 2; ix., citireba: Khatidze G., Challenges of Bilateral Investment 
Treaties, A Need for Legal, Institutional and Policymaking Reforms, Scholar’s Press, 2014, p 20. 
276Khatidze G., Challenges of Bilateral Investment Treaties, A Need for Legal, Institutional and 
Policymaking Reforms, Scholar’s Press, 2014, pp 20-21. 
277Akgul Z., The Development of International Arbitration on Bilateral Investment Treaties: Disputes 
Between States and Investor, ICSID Cases Against Turkey Regarding Energy Sector, Florida, Boca 
Raton, 2007, pp 11-12. 
278Akgul Z., The Development of International Arbitration on Bilateral Investment Treaties: Disputes 
Between States and Investor, ICSID Cases Against Turkey Regarding Energy Sector, Florida, Boca 
Raton, 2007, p 12. 
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sakanonmdeblo aqti - `sainvesticio saqmianobis xelSewyobisa da 
garantiebis Sesaxeb~ saqarTvelos kanoni saerTod ar Seicavs 
upiratesi xelSewyobis principis momwesrigebel sakanonmdeblo 
normas, rac, cxadia, mis erT-erT mniSvnelovan xarvezad unda 
CaiTvalos, radgan investiciebis da miT umetes, ucxouri 
investiciebis mozidvisTvis saWiroa, rom kanonmdebloba iyos 
zedmiwevniT zusti da amomwuravi iseT sakiTxze, romelic 
Tanamedrove saerTaSoriso sainvesticio samarTalSi 
umniSvnelovanes rols asrulebs. Sesabamisad, aseTi sakiTxis 
mouwesrigeblobam SesaZloa warmoSvas safrTxe, romelic xels 
SeuSlis investors investiciis ganxorcielebaSi. 

upiratesi xelSewyobis reJims ganamtkicebs saqarTvelosa da 
fineTs Soris dadebuli ormxrivi sainvesticio xelSekruleba, 
romlis me-3 muxlis pirveli punqtis Tanaxmadac, TiToeuli 
xelSemkvreli mxare moaqcevs meore xelSemkvreli mxaris 
investorebis mier ganxorcielebul investiciebs iseT reJimSi, 
romelic ar iqneba naklebad xelsayreli, vidre reJimi, romelsac 
aniWebs sakuTar investorebsa da investiciebs, investiciebis 
SeZenasTan, zrdasTan, eqsploataciasTan, marTvasTan, 
SenarCunebasTan, gamoyenebasTan, moxmarebasTan da realizaciasTan 
an sargeblobasTan dakavSirebiT.279 upiratesi xelSewyobis reJimi 
da erovnuli reJimi erT muxlSia mocemuli saqarTvelosa da 
italias Soris dadebul ormxriv sainvesticio xelSekrulebaSi. 
aRniSnuli SeTanxmebis me-3 muxlis Tanaxmadac, orive monawile 
mxarem maTi Sesabamisi teritoriebis sazRvrebs SigniT unda 
Seuqmnas meore monawile mxaris investorebis mier 
ganxorcielebul investiciebsa da maT wilad mosul Semosavlebs 
imaze aranakleb xelSemwyobi reJimi, vidre is, romelic 
miniWebuli aqvT TavianTi an mesame saxelmwifos investorebis mier 
ganxorcielebul investiciebs an maT wilad mosul 
Semosavlebs.280 

TiTqmis analogiuri mowesrigebaa saqarTvelosa da quveiTs 
Soris dadebul ormxriv sainvesticio xelSekrulebaSi. amasTan, 
am ukanasknelSi me-3 muxlis saTauri aris erovnuli an upiratesi 
xelSewyobis reJimi, rac imas niSnavs, rom es ori principi erTi 

mniSvnelobiT aris gamoyenebuli. 281 / 282  sagulisxmoa saqarTvelosa 

                                                             
279 `saqarTvelos mTavrobasa da fineTis respublikis mTavrobas Soris 
investiciebis waxalisebisa da dacvis Sesaxeb~ SeTanxmebis me-3 muxlis pirveli 
punqti. 
280  `saqarTvelos mTavrobasa da italiis respublikis mTavrobas Soris 
investiciebis waxalisebisa da urTierTdacvis Sesaxeb~ SeTanxmebis me-3 muxlis 
pirveli punqti. 
281  `saqarTvelos mTavrobasa da quveiTis saxelmwifos mTavrobas Soris 
investiciebis waxalisebisa da urTierTdacvis Sesaxeb~ SeTanxmebis me-3 muxlis 
pirveli punqti. 
282 Sead., `saqarTvelos respublikis mTavrobasa da didi britaneTisa da 
CrdiloeT irlandiis gaerTianebuli samefos mTavrobas Soris 
kapitaldabandebebis waxalisebisa da dacvis Sesaxeb~ xelSekrulebis (miRebis 
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da SvedeTs Soris dadebuli ormxrivi sainvesticio 
xelSekruleba 283 , romelSic upiratesi xelSewyobis reJimis 
nacvlad gamoyenebulia investiciis `saukeTeso xelsayreli 
reJimis~ cneba. miuxedavad terminologiuri sxvaobisa, SeiZleba 
iTqvas, rom arsobrivad es principic imaves gulisxmobs, rasac 
upiratesi xelSewyobis reJimi.284 

sainteresoa `asocirebis Sesaxeb SeTanxmebis~ 79-e muxlic, 
romelic Seicavs upiratesi xelSewyobis reJimis Sesaxeb daTqmas, 
kerZod, saqarTvelo da evropis kavSiri, rogorc xelSemkvreli 
mxareebi, iReben valdebulebas, mxareTa iuridiul pirebs da maT 
warmomadgenlobebsa da filialebs dafuZnebisas da Semdeg 
saqmianobisas mieniWoT iseTive samarTlebrivi reJimi, rogorsac 
aniWeben sxva qveynis rezident iuridiul pirebs. amasTan, aseTi 
midgomisas gamoyenebul unda iqnas maT Soris ukeTesi. aRniSnuli 
mowesrigebiTac SeiZleba iTqvas, rom `asocirebis Sesaxeb 
SeTanxmeba~ da misi konkretuli normebi garkveulwilad 
miemsgavseba ormxrivi sainvesticio xelSekrulebiT dadgenil 
mowesrigebas. 

 

2.2.3. samarTliani da Tanabari mopyrobis reJimisa da 
minimaluri mopyrobis standartis cneba da maTi 
urTierTmimarTeba 

rodesac qveyana ucxoel investors ise epyroba, rogorc 
adgilobriv investors, amiT igi icavs samarTliani da Tanabari 
mopyrobis standarts. 285  samarTliani da Tanabari mopyroba 
warmoadgens erT-erT yvelaze mniSvnelovan da, amavdroulad, 
sakmaod sakamaTo standarts. kerZod, ucxouri investiciebTan 
dakavSirebul saerTaSoriso samarTlSi aRniSuli standarti 
mudam sxvadasxva saxiT aris ganmartebuli da misi farglebi 
srulad da calsaxad ar aris dadgenili. 286  swored amitom es 
standarti kvlav erTgvar `mistiur~ samarTlebriv cnebas 

                                                                                                                                                                                   
da ZalaSi Sesvlis TariRi: 15/02/1995; saregistracio kodi: 000000430.00.003.000010) 
me-3 muxli.  
283 `SeTanxmeba saqarTvelos mTavrobasa da SvedeTis samefos mTavrobas Soris 
investiciebis waxalisebisa d ormxrivi dacvis Sesaxeb~, miRebis TariRi: 
30/10/2008, saregistracio kodi: 480610000.03.030.000721). 
284 `saqarTvelos mTavrobasa da SvedeTis samefos mTavrobas Soris 
investiciebis waxalisebisa d ormxrivi dacvis Sesaxeb~ SeTanxmebis me-3 muxli. 
285 Schokkaert J., Heckscher Y., International Investments Protection, Comparative Law Analysis of 
Bilateral and Multilateral Interstate Conventions, Doctrinal Texts and Arbitral Jurisprudence Concerning 
Foreign Investments, Bruxelles, Bruylant Publishing 2009, p 333.  
286Khatidze G., Challenges of Bilateral Investment Treaties, A Need for Legal, Institutional and 
Policymaking Reforms, Scholar’s Press, 2014, p 23. 
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warmoadgens, 287  Tumca saerTaSoriso finansur davebSi aRniSnul 
standarts gansakuTrebuli yuradReba eqceva.288 

zogierTi ormxrivi sainvesticio xelSekruleba samarTlian 
da Tanabar mopyrobas ganixilavs erovnul an upiratesi 
xelSewyobis reJimTan urTierTkavSirSi. yvelaze gavrcelebuli 
formulirebis Tanaxmad, samarTliani da Tanabari mopyroba 
arcerT SemTxvevaSi ar unda adgendes erovnul an upiratesi 
xelSewyobis reJimiT dadgenil standartze nakleb garantiebs. 
amavdroulad, zogierTi ormxrivi sainvesticio xelSekruleba am 
princips saerTaSoriso samomxmareblo samarTalTan akavSirebs. 
aRniSnuli midgomis Tanaxmad, TiToeulma mxarem investiciis 
mimarT unda gamoiCinos samarTliani da Tanabari mopyroba 
imgvarad, rom igi ar iyos saerTaSoriso samomxmareblo 
samarTalTan dadgenil moTxovnebze naklebi.289 

pirveli SemTxveva, rodesac samarTliani da Tanabari 
mopyrobis principi saerTaSoriso SeTanxmebaSi aisaxa, iyo `havanis 
qartia~, romelic 1948 wels 290  iqna SemuSavebuli da romlis 
mizanic iyo saerTaSoriso savaWro organizaciis dafuZneba, Tumca 
aRniSnuli qartia ZalaSi ar Sesula, radgan qveynebma, romlebic 
aqtiurad uWerdnen mxars am qartias, ar moaxdines misi 
ratifikacia. aseTive bedi ewia kidev erT `bogotas ekonomikur 
SeTanxmebas~, romelic iTvaliswinebda samarTliani da Tanabari 
mopyrobis standarts, Tumca ZalaSi isic ar Sesula. aRniSnuli 
standarti xSirad iyo mocemuli navigaciisa da savaWro 
organizaciis SeTanxmebebSic, romlebic moicavda erTi qveynis 
fizikuri Tu iuridiuli piris uflebebis dacvas sxva qveynis 
teritoriaze. Sesabamisad, samarTliani da Tanabari mopyrobis 
standarti investiciis beneficiar saxelmwifos avaldebulebda 
daecva sxva qveynis warmomadgenlis sakuTreba da sxva interesebi 
investiciis beneficiar saxelmwifoSi.291 

samarTliani da Tanabari mopyrobis standartsa da ucxo 
qveynis warmomadgenlis mimarT minimaluri mopyrobis standarts 
Soris urTierTmimarTebis sakiTxi xangrZlivi drois 
ganmavlobaSi iyo sainvesticio davis ganmxilvel arbitrTa da 
saxelmwifoebis msjelobis sagani. am sakiTxis mimarT interesi 
warmoSva ramdenime saerTaSoriso sainvesticio SeTanxmebam, 
romlebSic es ori standarti erTmaneTTan mWidrod iyo 

                                                             
287Yannaca – Small K., Fair and Equitable Standard: Recent Developments, Standards of Investment 
Protection, edited by August Reinisch, Oxford University Press, 2008, p 111.  
288 Lamm B. C., Hellbeck R. E., Riesenberg P. D., Theories of Liability and Responsibility, International 
Financial Disputes, Arbitration and Mediation, edited by Jeffrey Golden, Carolyn Lamm, Oxford 
University Press, 2015, p 280.   
289Vandevelde J. K., Bilateral Investment Treaties, History, Policy, and Interpretation, Oxford University 
Press, 2010, p 191. 
290Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, p 241.  
291Valenti M., The protection of General Interests of Host States in the Application of the Fair and 
Equitable Treatment Standard, General Interests of Host States in International Investment Law, edited 
by Giorgio Sacerdoti, Pia Acconci, Mara Valenti, Anna De Luca, Cambridge University Press, 2014, p 
27.  
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dakavSirebuli. Tu minimaluri mopyrobis standartisa da 
samarTliani da Tanabari mopyrobis standartis warmoSoba 
(istoriuli warmomavloba) kargad iqneba gaanalizebuli, cxadi 
gaxdeba maT Soris arsebuli gansxvaveba. samarTliani da Tanabari 
mopyrobis standartisgan gansxvavebiT, saerTaSoriso minimaluri 
mopyrobis standarti saTaves ar iRebs saerTaSoriso 
SeTanxmebebidan. igi arsebobs rogorc Cveulebidan gamomdinare 
wesi or sxvadasxva qveyanas Soris arsebuli urTierTobis 
Camoyalibebis Sedegad.292 

saerTaSoriso sainvesticio xelSekrulebebSi arsebuli 
minimaluri mopyrobis standartis Sesaxeb Canaweri saxelmwifoebs 
avaldebulebs, rom investicia daicvan srulad, samarTliani da 
Tanaswori mopyrobis wesebis Sesabamisad. yvela saerTaSoriso 
SeTanxmeba gansxvavebulad CamoTvlis im valdebulebebs, 
romlebic saxelmwifos aqvs, Tumca TiToeuli maTgani mimarTulia 
im minimaluri standartis dadgenisaken, romelic saxelmwifos 
investoris mimarT unda hqondes.293 

sxvadasxva qveynis praqtikis analizis safuZvelze SeiZleba 
iTqvas, rom minimaluri mopyrobis saerTaSoriso standartsa da 
samarTliani da Tanabari mopyrobis standarts Soris sxvadasxva 
araerTgvarovani mosazreba arsebobs. 294 samarTliani da Tanabari 
mopyrobis principis formulireba sainvesticio SeTanxmebebis 
mixedviT gansxvavebulia. zogierT SeTanxmebaSi es standarti 
zogadad mopyrobis standartebs Soris gamoCenil adgils ikavebs. 
aseT midgomas iziarebs, magaliTad, franguli, aseve, belgiis, 
luqsemburgisa da SvedeTis saerTaSoriso 
sainvesticiosamarTlebrivi xelSekrulebebi. germanuli ormxrivi 
sainvesticio xelSekrulebebi ki aRniSnul standarts 
dasaSvebobis muxlSi uTiTebs. sxva sainvesticio SeTanxmebebi 
samarTliani da Tanabari mopyrobis standarts investiciis 
dacvisa da usafrTxoebis muxlSi aerTianeben. aseTi saxis 
SeTanxmebebs miekuTvneba aSS-isa da didi britaneTis mier 
dadebuli sainvesticio SeTanxmebebi. aseve, arsebobs SeTanxmebebi, 
romelebic am standarts diskriminaciis amkrZalvel normebSi 
aerTianebs.295  

rodesac sainvesticio davis ganmxilvelma saarbitraJo 
institutebma samarTliani da Tanabari mopyrobis standartis 
gamoyeneba pirvelad daiwyes. isini mudmivad akritikebdnen im 
faqts, rom es standarti ar iyo sakmarisad gansazRvruli da ar 

                                                             
292Valenti M., The protection of General Interests of Host States in the Application of the Fair and 
Equitable Treatment Standard, General Interests of Host States in International Investment Law, edited 
by Giorgio Sacerdoti, Pia Acconci, Mara Valenti, Anna De Luca, Cambridge University Press, 2014, p 
29.  
293Harten Van G., Investment Treaty Arbitration and Public Law, Oxford University Press, 2007, p 87.  
294Valenti M., The protection of General Interests of Host States in the Application of the Fair and 
Equitable Treatment Standard, General Interests of Host States in International Investment Law, edited 
by Giorgio Sacerdoti, Pia Acconci, Mara Valenti, Anna De Luca, Cambridge University Press, 2014, p 
31.  
295Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, p 243.  
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iZleoda konkretuli garemoebebis Sefasebis saSualebas. 
Sesabamisad, arbitraJebma sawyis etapze ver ganaviTares erTiani 
midgoma am sakiTxTan dakavSirebiT. ZiriTadi mizezi amisa is aris, 
rom samarTliani da Tanabari mopyrobis standarti bundovania.296 

erT-erT saqmeSi 297  davis ganmxilvelma saarbitraJo 
tribunalma Camoayaliba samarTliani da Tanabari mopyrobis 
standartis konstituciuri elementebi. kerZod, arbitraJma 
aRniSnuli principis ganmartebisas miuTiTa, rom igi moiTxovs 
saxelmwifosgan, ganaxorcielos investiciis dacva saerTaSoriso 
wesebis Sesabamisad da gaiTvaliswinos is molodini, romelic 
investors am qveyanaSi investiciis ganxorcielebis dros hqonda. 
investori investiciis beneficiari qveynisgan moelis Sesabamis, 
Tanmimdevrul da araorazrovan moqmedebebs. man winaswar unda 
icodes qveyanaSi moqmedi samarTlis normebi da wesebi imisTvis, 
rom dagegmos Tavisi sainvesticio aqtivobebi. amasTan, investori 
moelis, rom saxelmwifo moiqceva kanonis Sesabamisad da 
investiciis CamorTmevis SemTxvevaSi mas miscems adekvatur 
kompensacias.298 

samarTliani da Tanabari mopyrobis standartis umaRlesi 
done dadginda swored zemoaRniSnul saqmeze, sadac saarbitraJo 
tribunalma, garda im konstituciuri elementebis gamoyofisa, 
erTmniSvnelovnad ganmarta, rom samarTliani da Tanabari 
mopyroba aris mopyroba, romelic gavlenas ar axdens 
Tavdapirvel molodinze, romelsac ucxoeli investori 
moelodeboda investiciis ganxorcielebis dros.299 

samarTlebrivi da biznes garemos stabiluroba samarTliani 
da Tanabari mopyrobis standartis erT-erTi mniSvnelovani 
komponentia.300 am TvalsazrisiT, saarbitraJo saqmeebidan erT-erTi 
cnobili saqme aris Metalclad v. Mexico, sadac arbitraJma miuTiTa, 
rom kompaniis winaaRmdeg federaluri da adgilobrivi 
uflebamosili organoebis mier gadawyvetilebis safuZvelze ar 
ganxorcielda samarTliani da kanonieri moqmedeba. saqmeSi 
arsebuli faqtobrivi garemoebebis mixedviT, investorma daiwyo 
nagavsayrelis aSeneba mas Semdeg, rac adgilobrivi federaluri 
oficialuri pirebisgan miiRo amis nebarTva. Sesabamisad, kompania 

                                                             
296Jacob M., Schill W. S., Standarts of Protection, International Investment Law, edited by Marc 
Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 
2015, p 713.   
297 Tecnicas Medioambientales Tecmed S.A. v. The United Mexican States, ICSID Case No. 
ARB(AF)/00/2, Award, 29 May, 2003. 
298Valenti M., The protection of General Interests of Host States in the Application of the Fair and 
Equitable Treatment Standard, General Interests of Host States in International Investment Law, edited 
by Giorgio Sacerdoti, Pia Acconci, Mara Valenti, Anna De Luca, Cambridge University Press, 2014, p 
38.  
299Sureda R. A., Investment Treaty Arbitration, Judging Under Uncertainty, Cambridge University Press, 
2012, p 83.  
300Valenti M., The protection of General Interests of Host States in the Application of the Fair and 
Equitable Treatment Standard, General Interests of Host States in International Investment Law, edited 
by Giorgio Sacerdoti, Pia Acconci, Mara Valenti, Anna De Luca, Cambridge University Press, 2014, p 
39.  
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saqmis kursSi ayenebda uflebamosil pirebs mimdinare 
investiciisa da mSeneblobis Sesaxeb. saarbitraJo tribunalma 
swored aRniSnulze dayrdnobiT miuTiTa, rom investori kompania 
aseTi qmedebiTa da Sesabamisi organos mier micemuli nebarTviT, 
uflebamosili iyo ndoboda Sesabamis oficialur pirebis mier 
gacemul nebarTvas. 301  swored amitom tribunalma daadgina 
investoris mimarT samarTliani da Tanabari mopyrobis 
standartis darRveva. 

ufro axal saqmeSi saarbitraJo tribunalma detalurad 
gamoikvlia samarTliani da Tanabari mopyrobis standartis 
darRvevis sakiTxi. kerZod, tribunalma upiratesi yuradReba 
gaamaxvila e.w. samarTlian procesze da miuTiTa, rom Sri-lankis 
uzenaesma sasamarTlom daarRvia samarTliani da Tanabari 
mopyrobis standarti navTobis fasebis dadgenis sakiTxTan 
dakavSirebiT.302  

zogjer, gansakuTrebiT ki, eqspropriaciasTan dakavSirebul 
sakiTxebSi, saarbitraJo tribunalebs uWirT Tqma, marTlac 
ganxorcielda Tu ara eqspropriacia, radgan saxelmwifos 
intervencia eqspropriaciisTvis dadgenili xarisxis ar aris. aseT 
dros, rogorc wesi, saarbitraJo tribunalebi swored 
samarTliani da Tanabari mopyrobis principis darRvevaze 
miuTiTeben.303 aRniSnuliT, faqtobrivad, saarbitraJo tribunalebi 
cdiloben saxelmwifos mier ganxorcielebuli ukanono moqmedeba, 
romelic calsaxad eqspropriacia ar aris, samarTlian da 
Tanabari mopyrobis princips mainc moargon.  

zogierT saqmeSi mosarCeleebi miuTiTebdnen, rom 
kanonmdeblobaSi ganxorcielebulma cvlilebebma 
ganxorcielebul investicias mogeba Seumcira da garkveuli 
safrTxeebi Seuqmna. tribunalebma aRniSnuli sakanonmdeblo 
cvlilebebi swored samarTliani da Tanabari mopyrobis 
principTan da ucxoeli investoris ndobis uflebasTan 
erTianobaSi Seafases. am SemTxvevaSi warmoiSoba erTgvari 
konfliqti investoris uflebasa da qveynis suverenitets – 
Secvalos kanonmdebloba - Soris. investors stabiluroba 
sWirdeba, rom Tavisi biznesis maqsimumi ganaxorcielos, xolo 
saxelmwifos ki sWirdeba sakanonmdeblo cvlilebebi, romelic 
socialuri moTxovnebidan gamomdinareobs. samarTliani da 
Tanabari mopyrobis principi am gamowvevas pasuxobs, Tumca 
sakiTxi rTuldeba maSin, rodesac gasarkvevia, Tu sad sruldeba 

                                                             
301Valenti M., The protection of General Interests of Host States in the Application of the Fair and 
Equitable Treatment Standard, General Interests of Host States in International Investment Law, edited 
by Giorgio Sacerdoti, Pia Acconci, Mara Valenti, Anna De Luca, Cambridge University Press, 2014, p 
40.  
302 Lamm B. C., Hellbeck R. E., Riesenberg P. D., Theories of Liability and Responsibility, International 
Financial Disputes, Arbitration and Mediation, edited by Jeffrey Golden, Carolyn Lamm, Oxford 
University Press, 2015, p 282.  
303 Krajewski M., The Impact of International Investment Agreements on Energy Regulation, European 
Yearbook of International Economic Law, edited by Christoph Hermann, Jorg Philipp Terhechte, Berlin, 
Heidelberg, Springer Publishing, 2012, p 358.  
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es balansi, romelic, erTi mxriv, saxelmwifosa da, meore mxriv, 
investoris interesebs Soris arsebobs.304 

saerTaSoriso saarbitraJo saqme, sadac saarbitraJo 
tribunalma samarTliani da Tanabari mopyrobis standartis 
darRveva daadgina ise, rom amavdroulad mxedvelobaSi miiRo 
investori kompaniis saqmianoba da mis mier ganxorcielebuli 
moqmedebebi, iyo Tecmed–is saqme, sadac tribunalma miuTiTa, rom 
zogierT SemTxvevaSi investoris moqmedebam da mis mier 
ganxorcielebuli investiciis marTvam SesaZloa mniSvnelovani 
roli Seasrulos samarTliani da Tanabari mopyrobis standartis 
gamoyenebaSi, ramdenadac investoris qmedebebma SesaZloa 
Seamciros an/da saerTod gamoricxos am standartis gamoyenebis 
SesaZlebloba.305  

samarTliani da Tanabari mopyrobis principis cnebis 
gansazRvra saarbitraJo tribunalebs farTo diskrecias utovebs. 
tribunalebi am princips saqmeebis specifikurobis 
gaTvaliswinebiT xSirad iyeneben. aRniSnuli principi moicavs 
investoris legitimur molodins, gamWirvaleobas, Zaladobisa da 
Seviwroebisgan dacvas, sxvadasxva proceduris kanonierebas, 
stabilurobas, samarTlian processa da keTilsindisierebas. 306 
legitimuri molodini, Tavis mxriv, ukavSirdeboda da efuZneboda 
saxelmwifos an uflebamosili organos warmomadgenlis mier 
ucxoeli investorisTvis micemul pirobas ama Tu im sakiTxze, 
rac ganxorcielebul investicias miemarTeba. rac Seexeba 
stabilurobas, investori moelis, rom samarTali da 
saxelmwifoSi arsebuli mdgomareoba garkveulwilad stabiluri 
iqneba, rogorc investiciis ganxorcielebis, ise Semdgom 
periodSi.307  

sainvesticio davebis ganmxilveli saarbitraJo 
tribunalebis mier samarTliani da Tanabari mopyrobis principi 
ormxrivi sainvesticio xelSekrulebisTvis damaxasiaTebeli 
Semdegi 5 principis Sesabamisad ganimarteba: gonivruloba, 
daculoba, aradiskriminaciuloba, gamWvirvaloba da samarTliani 
procesi. 308  saarbitraJo tribunalebis ganmartebis Tanaxmad, 
aRniSnuli standarti saxelmwifoebs ar akisrebs valdebulebas 

                                                             
304Valenti M., The protection of General Interests of Host States in the Application of the Fair and 
Equitable Treatment Standard, General Interests of Host States in International Investment Law, edited 
by Giorgio Sacerdoti, Pia Acconci, Mara Valenti, Anna De Luca, Cambridge University Press, 2014, pp 
41-42.  
305Valenti M., The protection of General Interests of Host States in the Application of the Fair and 
Equitable Treatment Standard, General Interests of Host States in International Investment Law, edited 
by Giorgio Sacerdoti, Pia Acconci, Mara Valenti, Anna De Luca, Cambridge University Press, 2014, p 
41.  
306Sureda R. A., Investment Treaty Arbitration, Judging Under Uncertainty, Cambridge University Press, 
2012, p 77.  
307 Krajewski M., The Impact of International Investment Agreements on Energy Regulation, European 
Yearbook of International Economic Law, edited by Christoph Hermann, Jorg Philipp Terhechte, Berlin, 
Heidelberg, Springer Publishing, 2012, pp 358-359.  
308Vandevelde J. K., Bilateral Investment Treaties, History, Policy, and Interpretation, Oxford University 
Press, 2010, p 195. 
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SezRudon sakuTari diskrecia, Tumca am principis darRveva 
warmoiSoba maSin, rodesac investiciis beneficiari saxelmwifos 
mier moxdeba mis mier investorisaTvis micemuli iseTi pirobis 
darRveva, romelzedac es ukanaskneli gonivrul molodins 
amyarebda. amasTan, saarbitraJo praqtikis Tanaxmad, aseTi 
dapirebebi investoris mier investirebasTan dakavSirebiT 
gadawyvetilebis miRebis momentSi unda iqnas micemuli. 309 

Tanabari mopyrobis principi ganmtkicebulia saqarTvelos 
mier dadebul araerT ormxriv sainvesticio xelSekrulebaSi. 
magaliTad, italiasTan dadebul ormxrivi sainvesticio 
xelSekrulebaSi xazgasmulia, rom orive monawile mxarem 
yovelTvis unda uzrunvelyos Tanabari da samarTliani reJimiT 
meore monawile mxaris investorebis investiciebi. 310  samarTliani 
mopyrobis princips ganamtkicebs saqarTvelosa da fineTs Soris 
dadebuli xelSekruleba/SeTanxmeba. SeTanxmebis me-2 muxlis me-2 
punqtis Tanaxmad, TiToeuli xelSemkvreli mxare sakuTar 
teritoriaze meore xelSemkvreli mxaris investorTa mier 
ganxorcielebul investicias, agreTve, investorTa mier 
investiciaTa ganxorcielebis Sedegad miRebul mogebas, mianiWebs 
samarTlian da miukerZoebul reJims, uzrunvelyofs maT srul 
dacvasa da usafrTxoebas.311 
 

2.3. ormxrivi sainvesticio xelSekruleba, rogorc 

sainvesticio davis mimarT gamosayenebeli materialuri 

samarTlis wyaro 

saerTaSoriso sainvesticio davis saarbitraJo wesiT 
gadawyvetis dros ormxriv sainvesticio xelSekrulebebSi 
mocemul gamosayenebeli samarTlis normebs mniSvnelovani 
datvirTva aqvs. sagulisxmoa, rom bolo dros dadebuli ormxrivi 
sainvesticio xelSekrulebebis umravlesobaSi gamosayenebeli 
samarTlis gansazRvris sakiTxi iSviaTad aris gaTvaliswinebuli. 
magaliTad, evropuli qveynebis mier dadebuli ormxrivi 
sainvesticio xelSekrulebebis umravlesobaSi gamosayenebeli 
samarTlis gansazRvris wesebi saerTod ar aris gawerili da, 
rogorc wesi, davis mimarT gamosayenebel samarTals Tavad es 
xelSekruleba warmoadgens. 312  saqarTvelosTan dakavSirebul 
saqmeSi, sadac mosarCeles warmoadgenda kompania Itera International 
Energy LLC and Itera Group NV., saarbitraJo tribunalma aRniSnuli 

                                                             
309Vandevelde J. K., Bilateral Investment Treaties, History, Policy, and Interpretation, Oxford University 
Press, 2010, p 234. 
310 `saqarTvelos mTavrobasa da italiis respublikis mTavrobas Soris 
investiciebis waxalisebisa da urTierTdacvis Sesaxeb~ SeTanxmebis me-2 muxlis 
me-3 punqti. 
311 `saqarTvelos mTavrobasa da fineTis respublikis mTavrobas Soris 
investiciebis waxalisebisa da dacvis Sesaxeb~ SeTanxmebis me-2 muxlis me-2 
punqti. 
312Diehl A., The Core Standard of International Investment Protection, Fair and Equitable Treatment, 
Alphen aan den Rijn, Kluwer Law International Publishing, 2012, p 265.  
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davis gadawyvetisTvis materialur samarTlad saqarTvelosa da 
niderlandebis samefos Soris dadebuli ormxrivi sainvesticio 
xelSekruleba daadgina.313  

garda imisa, rom ormxrivi sainvesticio xelSekruleba, 
rogorc gamosayenebeli samarTali, ise gamoiyeneba praqtikaSi, 
aris xelSekrulebebis saxeebi, romlebSic uSualod mocemulia 
gamosayenebeli samarTlis momwesrigebeli muxlebi. zogadad, 
ormxriv sainvesticio xelSekrulebebSi mocemuli gamosayenebeli 
samarTlis muxlebi ar aris erTgvarovani. zogi maTgani 
gamosayenebel samarTlad gansazRvravs xelSemkvreli 
saxelmwifos samarTals, Tavad ormxriv sainvesticio 
xelSekrulebas, konkretul sainvesticio kontraqtebs an/da 
saerTaSoriso samarTlis wesebs.314 

ormxrivi sainvesticio xelSekrulebebis muxlebis erTi saxe 
moicavs kombinirebul gamosayenebeli samarTlis muxlebs. amasTan, 
es muxlebi SeiZleba gaimijnos ormxriv sainvesticio 
xelSekrulebaSi mocemul normebSi dasaxelebuli samarTlebrivi 
wyaroebis safuZvelze. am muxlebis erTi saxe gansazRvravs 
xelSemkvreli saxelmwifos samarTals (maT Soris koliziuri 
samarTlis normebs), Tavad ormxriv sainvesticio xelSekrulebas, 
saerTaSoriso samarTlis wesebsa da principebs da nebismier 
konkretul sainvesticio SeTanxmebas, romlebic dadebulia 
investiciis beneficiar saxelmwifosa da investors Soris. 
magaliTad, qvemoT mocemuli muxli warmoadgens safrangeTsa da 
argentinas Soris 1991 wels dadebul ormxriv sainvesticio 
xelSekrulebaSi arsebul gamosayenebeli samarTlis muxls: 

  
muxli 8 

saarbitraJo tribunalma gadawyvetileba unda miiRos am 
xelSekrulebis normebis, xelSemkvreli mxaris (romelic davis 
mxarea) samarTlis, maT Soris, koliziuri samarTlis wesebis da 
investiciasTan dakavSirebuli SesaZlo konkretuli sainvesticio 
SeTanxmebebis wesebis, aseve, davis saganTan dakavSirebuli 
saerTaSoriso samarTlis principebis safuZvelze.315 

gamosayenebel samarTalze dasaxelebuli magaliTis msgavs 
miTiTebas akeTebs saqarTvelosa da CineTs Soris dadebuli 
ormxrivi sainvesticio xelSekruleba.316 xelSekrulebis me-9 karis 
me-7 punqtSi definicirebulia, rom sasamarTlo gadawyvetilebas 

                                                             
313 ITERA INTERNATIONAL ENERGY LLC AND ITERA GROUP NV. V. Georgia, ICSID CASE 
NO. ARB/08/7 

314 Begic T., Applicable Law in International Investmant Law, Utrecht, Eleven International Publishing, 
2005, p 27. 
315Begic T., Applicable Law in International Investmant Law, Utrecht, Eleven International Publishing, 
2005, pp 27-28. 
316 `SeTanxmeba saqarTvelos respublikis mTavrobasa da CineTis saxalxo 
respublikis mTavrobas Soris investiciebis ormxrivi dacvisa da waxalisebis 
Sesaxeb~, miRebis TariRi: 03/06/1993, ZalaSi Sesvlis TariRi: 01/03/1995, 
saregistracio kodi: 000000430.00(0).003.000107. 
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miiRebs davaSi monawile investiciebis mimRebi monawile mxaris 
kanonmdeblobis, sakanonmdeblo konfliqtTan dakavSirebuli 
wesebis317, am SeTanxmebis debulebebisa da orive monawile mxaris 
mier aRiarebuli saerTaSoriso samarTlis principebis 
gaTvaliswinebiT. daaxloebiT analogiuri mowesrigebaa dadgenili 
saqarTvelosa da saberZneTs Soris dadebul ormxriv 
sainvesticio xelSekrulebaSi, romlis me-9 karis me-4 punqtis 
pirveli winadadebis Tanaxmadac, saarbitraJo tribunali davas 
gadawyvets am SeTanxmebis debulebebis da saerTaSoriso 
samarTlis saTanado wesebisa da principebis safuZvelze. 

daaxloebiT analogiuri muxlia mocemuli argentinasa da 
did britaneTs Soris 1990 wels, argentinasa da SvedeTs Soris 
1991 welsa da Cilesa da TurqeTs Soris 1998 wels dadebul 
ormxriv sainvesticio xelSekrulebebSi. sxva Sereuli tipis 
muxli mocemulia, magaliTad, albaneTsa da CineTs Soris 1993 
wels dadebuli ormxrivi sainvesticio xelSekrulebis me-8 
muxlSi, romelic adgens investors/arbitraJis adgilsamyofel 
saxelmwifos da me-7 nawilSi gansazRvravs Semdegi Sinaarsis 
normas gamosayenebel samarTalTan dakavSirebiT: 

- tribunalma gadawyvetileba unda miiRos investiciis 
beneficiari kontraqtori saxelmwifos samarTlis, maT Soris, 
misi koliziuri samarTlis normebis, am SeTanxmebis normebisa da 
aseve, orive kontraqtori saxelmwifos mier aRiarebuli 
saerTaSoriso samarTlis sayovelTaod miRebuli principebis 
mixedviT.318 

gamosayenebeli samarTlis muxli gansazRvravs investiciis 
beneficiari saxelmwifos samarTals (misi koliziuri samarTlis 
normebis CaTvliT), Tavad ormxriv sainvesticio xelSekrulebasa 
da saerTaSoriso samarTals. igi ar moicavs miTiTebas Tavad 
mxareTa Soris dadebul sainvesticio kontraqtze. msgavsi 
magaliTia mocemuli egviptesa da Sri-lankas Soris 1996 wels 
dadebul ormxriv sainvesticio SeTanxmebaSi, romlis Tanamxadac: 

saarbitraJo tribunalma gadawyvetileba unda miiRos 
Semdegi pirobebis Sesabamisad: 

- am SeTanxmebis normebis; 
- investiciis mimRebi kontraqtori saxelmwifos 

erovnuli kanonmdeblobisa da 
- saerTaSoriso samarTlis principebis gaTvaliswinebiT. 
es norma ar Seicavs miTiTebas investiciis beneficiari 

saxelmwifos koliziuri samarTlis normebze an konkretulad 
mxareebs Soris dadebul sainvesticio kontraqtze. Sesabamisad, 

                                                             
317 savaraudod, sakanonmdeblo macneSi gamoqveynebul oficialur dokumentSi, 
daSvebulia TargmnelobiTi xarvezi da `sakanonmdeblo komfliqtis~ nacvlad 
unda iyos saerTaSoriso kerZosamarTlebrivi igive koliziuri normebi. 
318Begic T., Applicable Law in International Investmant Law, Utrecht, Eleven International Publishing, 
2005, p 28. 
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gasaziarebelia literaturaSi gamoTqmuli mosazreba, rom 
investiciis beneficiari saxelmwifos mxolod materialuri 
samarTali unda iqnas gamoyenebuli da tribunalma ar unda 
gamoiyenos investiciis beneficiari saxelmwifos koliziuri 
samarTlis normebi.319 

koliziur normebze miuTiTebs, magaliTad, CineTis 1997 wlis 
modeluri ormxrivi sainvesticio xelSekruleba, romlis 
Tanaxmadac, investorsa da saxelmwifos Soris warmoSobili davis 
gadawyveta unda moxdes koliziuri samarTlis normebis, mxareTa 
Soris dadebuli xelSekrulebisa da saerTaSorisod aRiarebuli 
samarTlis principebis safuZvelze. 320  koliziuri normebis 
gamoyenebaze miuTiTebs aSS-is 2004 wlis modeluri ormxrivi 
sainvesticio xelSekrulebis 30-e muxlic.321 

ormxriv sainvesticio xelSekrulebaSi mocemuli meore 
saxis gamosayenebeli samarTlis muxlebi gansazRvravs mxolod 
investiciis beneficiari saxelmwifos kanonmdeblobas. magaliTad, 
rumineTsa da Sri-lankas Soris 1981 wels dadebuli ormxrivi 
sainvesticio SeTanxmebis me-10 muxlis Tanaxmad: 

erovnuli samarTlis gamoyeneba/arCeva  
- winamdebare SeTanxmebis Sesabamisad erTi kontraqtori 

saxelmwifos investoris mier sxva kontraqtori mxaris 
teritoriaze ganxorcielebuli yvela investicia eqvemdebareba 
investiciis beneficiari saxelmwifos teritoriaze moqmed 
samarTals.322 

germaniasa da argentinas Soris dadebuli ormxrivi 
sainvesticio xelSekruleba saerTaSoriso samarTlis normebs, 
rogorc sainvesticio davis mimarT gamosayenebeli samarTlis 
normebs, ise aRiarebs Tavad am xelSekrulebasTan erTad. kerZod, 
10(5) muxlis Tanaxmad, saarbitraJo tribunali gadawyvetilebas 
iRebs am SeTanxmebis normebis mixedviT da mxareTa Soris 
arsebuli sxva SeTanxmebebis gamoyenebiT. amasTan, saarbitraJo 
tribunali gamoiyenebs investiciis beneficiari saxelmwifos 
samarTals koliziuri normebis CaTvliT da aseve, saerTaSoriso 
samarTlis zogad principebs. 323  analogiuri mowesrigebaa 
dadgenili argentinasa da SvedeTs Soris dadebul ormxriv 
sainvesticio xelSekrulebaSi, romelSic miTiTebulia, rom 
saarbitraJo tribunalma warmoSobili sainvesticio dava unda 
gadawyvitos am xelSekrulebis, xelSemkvreli da davaSi monawile 
saxelmwifos samarTlis (koliziuri normebis CaTvliT), sxva 
xelSekrulebiT, romelic mxareebs Soris dadebulia 

                                                             
319Begic T., Applicable Law in International Investmant Law, Utrecht, Eleven International Publishing, 
2005, p 28. 
320 Douglas Z., The International Law of Investment Claims, Cambridge University Press, 2009, p 529. 
321Douglas Z., The International Law of Investment Claims, Cambridge University Press, 2009, p 593. 
322Begic T., Applicable Law in International Investmant Law, Utrecht, Eleven International Publishing, 
2005, p 29.  
323Gazzini T., Interpretation of International Investment Treaties, Oxford and Portland, Bloomsbury 
Publishing, 2016, p 221. 



  92 

investiciebTan dakavSirebiT da saerTaSoriso samarTlis 
principebiT.324  

CineTis modeluri ormxrivi sainvesticio xelSekrulebebis 
Tanaxmadac, ucxoel investorsa da saxelmwifos Soris 
warmoSobili sainvesticio davis mimarT, garda erovnuli 
kanonmdeblobisa da masTan erTad koliziuri normebisa, 
gamoiyeneba saerTaSoriso samarTalSi sayovelTaod aRiarebuli 
wesebi. 325  analogiuria, magaliTad, ugandas saxelmwifosa da 
kviprosis mier SemuSavebuli modeluri ormxrivi sainvesticio 
xelSekrulebis midgomac, yvela maTgani sainvesticio davis 
gadawyvetis procesSi, gamosayenebel samarTlad, garda erovnuli 
kanonmdeblobisa, saerTaSoriso principebsa da wesebzec 
uTiTebs.326 gansxvavebulia, magaliTad, avstraliis mier dadebuli 
ormxrivi sainvesticio xelSekrulebebi, romlebic gamosayenebeli 
samarTlis dadgenis dros saerTaSoriso samarTlis farTod 
aRiarebul principebsa da normebze arafers ambobs.327 

arsebobs kidev erTi saxe ormxrivi sainvesticio 
xelSekrulebebisa, romlebic sainvesticio davis mimarT 
gamosayenebeli samarTlis normebs saerTod ar adgens. magaliTad, 
saudis arabeTis mier SemuSavebuli ormxrivi sainvesticio 
xelSekrulebebi ar iTvaliswinebs gamosayenebeli samarTlis 
Sesaxeb Canawers, Tumca miuTiTebs davis ICSID arbitraJis 
gadawyvetis Sesaxeb. Sesabamisad, aseT SemTxvevaSi Tu ki 
sainvesticio dava ICSID arbitraJis mier iqneba ganxiluli, 
gamosayenebeli materialuri samarTali `vaSingtonis konvenciis~ 
mixedviT dadgindeba, Tumca SesaZloa davis ganmxilveli 
saarbitraJo tribunali konvenciis 42-e muxliT ar Semoifarglos 
da davis mimarT gamosayenebeli materialuri samarTali sxva 
wesebiT daadginos. gamosayenebel samarTalze arafers ambobs, 
magaliTad, norvegiis, pakistanisa da axali zelandiis mier 
dadebuli ormxrivi sainvesticio xelSekrulebebic.328  

ormxriv sainvesticio xelSekrulebaSi gansazRvruli 
gamosayenebeli samarTlis muxlebis zemoT mocemuli magaliTebi 
warmoaCens, rom isini met-naklebad erTnairia, Tumca zogierTi 
maTgani mainc gansxvavebul mowesrigebebs adgens. magaliTad, maT 
mier dadgenili samarTlebrivi wyaroebi ar aris identuri. 
amasTan, maTi umetesoba miuTiTebs oriveze – erovnul da 
saerTaSoriso samarTalze. muxlebis nawili ki Seicavs miTiTebas 
mxolod investiciis beneficiari saxelmwifos samarTalze. 

                                                             
324Diehl A., The Core Standard of International Investment Protection, Fair and Equitable Treatment, 
Alphen aan den Rijn, Kluwer Law International Publishing, 2012, p 266.  
325N Gallagher N., Shan W., Chinese Investment Treaties, Polices and Practice, Oxford University Press, 
2009, p 356.  
326Gallagher N., Shan W., Chinese Investment Treaties, Polices and Practice, Oxford University Press, 
2009, p 357.  
327Gallagher N., Shan W., Chinese Investment Treaties, Polices and Practice, Oxford University Press, 
2009, p 361.  
328Gallagher N., Shan W., Chinese Investment Treaties, Polices and Practice, Oxford University Press, 
2009, p 361.  
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magaliTad, saqarTvelosa da italias Soris dadebuli ormxrivi 
sainvesticio xelSekrulebis damatebiTi oqmis mixedviT, davis 
gadawyvetisas saarbitraJo sasamarTlo nebismier SemTxvevaSi 
iTvaliswinebs SeTanxmebis debulebebs, iseve, rogorc orive 
mxaris mier aRiarebul saerTaSoriso kanonebsa da principebs. 329 
amasTan, rogorc zemoT aRiniSna, arsebobs ormxrivi sainvesticio 
xelSekrulebebi, romlebic saerTaSoriso samarTlis normebze 
miTiTebas saerTod ar akeTebs, metic, arsebobs zogierTi qveynis 
ormxrivi sainvesticio xelSekruleba, sadac saerTaSoriso 
samarTlis aRiarebul principebze miTiTeba gakeTebulia, Tumca 
araferia naTqvami erovnuli samarTlis normebze. magaliTad, 
meqsikis mier SemuSavebuli ormxrivi sainvesticio xelSekruleba 
iseve, rogorc NAFTA, erovnuli samarTlis normebze yuradRebas 
saerTod ar amaxvilebs da adgens, rom sainvesticio dava unda 
gadawydes am sainvesticio SeTanxmebiT, Sesabamisi gamosayenebli 
samarTliTa da saerTaSoriso wesebiT. Sesabamisad, masSi araferia 
naTqvami erovnul kanonmdeblobaze, rac meqsikis mier dadebuli 
ormxriv sainvesticio xelSekrulebas sxva xelSekrulebebisgan 
namdvilad ganasxvavebs.330  

sainteresoa yataris saxelmwifos mier dadebuli ormxrivi 
sainvesticio xelSekrulebebic, romelTa mixedviTac, saarbitraJo 
tribunalma gamosayenebeli materialuri samarTlis dadgenis 
mizniT mxedvelobaSi unda miiRos im qveynis samarTali, sadac 
investicia ganxorcielda. 331  am SemTxvevaSi sainvesticio 
SeTanxmeba pirdapir miuTiTebs investiciis beneficiari 
saxelmwifos samarTalze, rac uCveuloa sxva msgavsi ormxrivi 
sainvesticio xelSekrulebisTvis. aseTive midgomaa dafiqsirebuli 
espaneTsa da argentinas Soris dadebul ormxriv sainvesticio 
xelSekrulebaSi, sadac pirdapiraa dafiqsirebuli investiciis 
beneficiari saxelmwifos samarTlis gamoyeneba saerTaSoriso 
wesebisa da sainvesticio kontraqtis mxedvelobaSi miRebiT.332 

zemoaRniSnulidan gamomdinare, saarbitraJo tribunalma 
Sereuli gamosayenebeli samarTlis muxlebi didi sifrTxiliT 
unda Seafasos, vinaidan isini Seicavs miTiTebas sxvadasxva 
wyaroze, romlebic gamokvleuli da gamoyenebuli unda iqnas 
davis ganmxilveli tribunalis mier. 333  praqtikaSi arsebobs 
SemTxvevebi, rodesac davis ganmxilvelma saarbitraJo tribunalma 
davis mimarT gamoiyena uSualod ormxrivi sainvesticio 

                                                             
329 `saqarTvelos mTavrobasa da italiis respublikis mTavrobas Soris 
investiciebis waxalisebisa da urTierTdacvis Sesaxeb~ SeTanxmebis ganuyofeli 
nawilis oqmis me-9 muxlTan mimarTebaSi mocemuli `b~ punqti. 
330Gallagher N., Shan W., Chinese Investment Treaties, Polices and Practice, Oxford University Press, 
2009, p 362.  
331Gallagher N., Shan W., Chinese Investment Treaties, Polices and Practice, Oxford University Press, 
2009, p 362.  
332Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
290.  
333Begic T., Applicable Law in International Investmant Law, Utrecht, Eleven International Publishing, 
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xelSekrulebis normebi da ise gadawyvita dava. magaliTad, 
saqmeSi AAPL v. Sri Lanka saarbitraJo tribunalma aRniSna, rom Sri-
lankasa da gaerTianebul samefos Soris dadebuli ormxrivi 
sainvesticio xelSekruleba ar Seicavda gamosayenebeli 
samarTlis dadgenis wesebs. Sesabamisad, imis gaTvaliswinebiT, 
rom mxareebma gamosayenebel samarTlad airCies aRniSnuli 
SeTanxmeba, dava swored am SeTanxmebis normebis, rogorc 
upiratesad gamosayenebeli samarTlis normebis, gamoyenebiT unda 
gadawydes.334  

garda gamosayenebeli samarTlisa, ormxrivi sainvesticio 
xelSekrulebis saSualebiT SesaZloa dadgindes ICSID arbitraJis 
iurisdiqcia. aseT SemTxvevaSi saWiroa, rom mxare iyos erT-erTi 
xelSemkvreli saxelmwifos moqalaqe, xolo investiciis 
beneficiari saxelmwifo ki aucileblad unda iyos ormxrivi 
SeTanxmebis xelmomweri saxelmwifo, winaaRmdeg SemTxvevaSi 
arbitraJis iurisdiqciis dadgena ormxrivi sainvesticio 
xelSekrulebis safuZvelze SeuZlebelia. 335  sainteresoa, rom 
investoris qveyana ICSID konvenciis monawile unda iyos maSin, 
rodesac investori da saxelmwifo xels aweren sainvesticio 
kontraqts, winaaRmdeg SemTxvevaSi centris iurisdiqcia 
gamoricxulia.336  
 

 
2.4. ormxrivi sainvesticio xelSekrulebis moqmedeba da 

Sewyveta 
 
ormxrivi sainvesticio xelSekrulebebis moqmedeba, rogorc 

wesi, SezRudulia 10 wlamde vadiT, 337  Tumca TiToeuli maTgani 
xSirad Seicavs debulebas, romlis mixedviTac, investori 
sargeblobs miniWebuli dacvis garantiebiT garkveuli periodis 
manZilze, miuxedavad imisa, rom ormxrivi sainvesticio 
xelSekrulebis moqmedebis vada gavida an Sewyda. 338 aRniSnulTan 
dakavSirebiT literaturaSi gamoTqmuli mosazrebis Tanaxmad, 
ormxrivi sainvesticio xelSekruleba saerTaSoriso samarTlis 
principebis mxedvelobaSi miRebiT unda ganimartos, 339  rac imas 
gulisxmobs, rom SesaZloa konkretuli ormxrivi sainvesticio 

                                                             
334Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
291.  
335Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
252.  
336Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
253.  
337 McLachlan QC. C., Shore L., Weiniger QC. M., International Investment Arbitration, Substantive 
Principles, Second edition, Oxford University Press, 2017, p 35.  
338Cameron D. P., International Energy Investment Law, The Pursuit of Stability, Oxford University 
Press, 2010, p 150. 
339  Banifatemi Y., The Law Applicable In Investment Treaty Arbitration, Arbitration under 
International Investment Agreements, A guide to the Key Issues, edited by Katia Yannaca Small, 
New-York, Oxford University Press, 2010, p 197. 
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xelSekrulebis moqmedeba Sewydes, Tumca zogadi principis 
Tanaxmad, garkveuli uflebebiT sargebloba, romelic am 
xelSekrulebiT iyo dadgenili, kvlav gagrZeldes. 

ormxrivi sainvesticio xelSekrulebebis moqmedebis Sewyveta 
wesrigdeba `saerTaSoriso xelSekrulebebis Sesaxeb~ venis 
konvenciiT 340  (SemdgomSi - `venis konvencia~) da saerTaSoriso 
CveulebiTi samarTliT. `venis konvencia~ xelSemkvrel mxareebs 
uflebas aZlevs, Sewyviton SeTanxmeba konvenciis wesebis 
Sesabamisad. konvencia iTvaliswinebs, rom mxareebi 
uflebamosilni arian maTi Tanxmobis SemTxvevaSi nebismier dros 
Sewyviton ormxrivi sainvesticio xelSekrulebis moqmedeba. 
saerTaSoriso SeTanxmebebis umravlesoba iTvaliswinebs maTi 
Sewyvetis wesebs. ucxouri investiciebi, rogorc wesi, xangrZliv 
periodzea gaTvlili, Sesabamisad, imisTvis, rom investors mieces 
garantia mis mier ganxorcielebuli xangrZlivi investiciis 
dacvisTvis, SeTanxmebebi iTvaliswinebs iseT Canawers, romelic 
gansazRvravs ormxrivi sainvesticio xelSekrulebis moqmedebas da 
garkveuli periodis ganmavlobaSi misi Sewyvetis 
SeuZleblobas.Aaseve, ormxriv sainvesticio xelSekrulebaSi 
mocemuli moqmedebis periodis gasvlis Semdeg ra xangrZlivobiT 
grZeldeba misi moqmedeba.341 

rogorc aRiniSna, ormxrivi sainvesticio xelSekrulebebi 
umetes SemTxvevaSi ZalaSia misi dadebidan 10 wlis ganmavlobaSi. 
Semdeg ki, Tu ar moxda Sewyveta, maTi moqmedeba grZeldeba 
ganusazRvreli vadiT. magaliTad, CineTsa da germanias Soris 
dadebuli xelSekrulebis me-15 muxlis mixedviT, SeTanxmeba 
dadebulia da moqmedebs 10 wlis ganmavlobaSi da Tu 12 TviT 
adre ar Seatyobina romelime xelSemkvreli mxaris 
diplomatiurma warmomadgenlobam meore mxares, rom wyvets 
ormxrivi sainvesticio xelSekrulebis moqmedebas, maSin igi 10 
wlis Semdeg moqmedebs ganusazRvreli vadiT.342 

gansxvavebuli wesia dadgenili, magaliTad, iaponiasa da 
Sri-lankas Soris dadebul ormxriv sainvesticio 
xelSekrulebaSi, romelSic miTiTebulia, rom 10 wlis gasvlis 
Semdeg ormxrivi sainvesticio xelSekrulebis moqmedeba 
ganusazRvreli vadiT ki ara, aramed kidev 10 wliT grZeldeba da 
ase grZeldeba manam, sanam ar moxdeba mxareTa Soris SeTanxmeba 
xelSekrulebis Sewyvetis Sesaxeb. aseve, arsebobs zogierTi 
ormxrivi sainvesticio xelSekruleba, romelic saerTod ar 
Seicavs konkretul vadaze miTiTebas, Tu ra vadiT moqmedebs igi. 
magaliTad, kanadis modeluri ormxrivi sainvesticio 

                                                             
340 `venis konvencia saxelSekrulebo samarTlis Sesaxeb~, miRebulia 1969 wlis 23 
maiss qalaq venaSi, saqarTvelos ratificirebuli aqvs 1995 wlis 8 ivliss, ssm, 
saregistracio kodi: 480610000.03.030.016300.  
341Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, pp 
388-389.  
342Gazzini T., Interpretation of International Investment Treaties, Oxford and Portland, Bloomsbury 
Publishing, 2016, p 54.  
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xelSekrulebis mixedviT, SeTanxmeba moqmedebs manam, sanam erT-
erTi xelSemkvreli mxare meore mxares werilobiTi formiT ar 
mimarTavs SeTanxmebis Sewyvetis Taobaze. ormxrivi sainvesticio 
xelSekruleba Sewyvetilad miiCneva aseTi Setyobinebis miRebidan 
1 wlis gasvlis Semdeg.343 

zogadad, yvela saerTaSoriso sainvesticio SeTanxmeba 
Seicavs Canawers, romelic mxareebs uflebas aZlevs calmxrivad 
Sewyviton es SeTanxmeba, Tumca Sewyvetis Sesaxeb Setyobineba 
winaswar egzavneba xelSemkvrel saxelmwifos, rogorc wesi, 
ormxrivi sainvesticio xelSekrulebis Sewyvetamde 12 TviT 
adre. 344  saqarTvelosa da estoneTs Soris dadebuli ormxrivi 
sainvesticio xelSekrulebis Tanaxmad, es SeTanxmeba ZalaSi 
darCeba 10 (aTi) wlis ganmavlobaSi da mismi moqmedebis vada 
gagrZeldeba Semdgomi 10 (aTi) wlis ganmavlobaSi, Tu misi 
pirveli an nebismieri momdevno vadis amowurvamde 1 (erTi) wliT 
adre romelime xelSemkvreli mxare ar Seatyobinebs meore 
xelSemkvrel mxares am SeTanxmebis Sewyvetis ganzraxvis Sesaxeb. 
aseT SemTxvevaSi Sewyveta ZalaSi Seva SeTanxmebis moqmedebis 
mimdinare aTwliani vadis amomwurvisas.345 

ormxrivi sainvesticio xelSekrulebis Sewyvetis sakiTxi 
gansakuTrebiT mniSvnelovani xdeba maSin, rodesac investicia 
ganxorcielda SeTanxmebis Sewyvetis win. rodesac ormxrivi 
sainvesticio xelSekrulebis moqmedeba dadgenili wesebis 
Sesabamisad wydeba, es ar niSnavs, rom SeTanxmebis moqmedebis 
periodSi ganxorcielebuli investiciis mimarT Sewyvetili 
xelSekrulebiT dadgenili dacvis saSualebebi ar vrceldeba. 346 
aseTi SemTxvevis momwesrigebel normebs zogierTi ormxrivi 
sainvesticio xelSekruleba iTvaliswinebs. magaliTad, 
venesuelasa da niderlandebs Soris dadebuli ormxrivi 
sainvesticio xelSekrulebis mixedviT, im SemTxvevaSi, Tu 
investicia ormxrivi sainvesticio xelSekrulebis Sewyvetamde 
ganxorcielda, SeTanxmebis Sesabamisi normebi moqmedebs 
Sewyvetidan 15 wlis ganmavlobaSi. 347 

aRniSnulisgan gansxvavebul wess adgens, magaliTad, CineTis 
axali modeluri ormxrivi sainvesticio xelSekruleba, romelSic 
15 wliani periodis nacvlad, miTiTebulia 10 weli. 348 aRniSnuli 
midgomis arsi mdgomareobs ucxouri investiciis dacvaSi, 
ramdenadac xSiria SemTxveva, rodesac ucxouri investicia 

                                                             
343Gazzini T., Interpretation of International Investment Treaties, Oxford and Portland, Bloomsbury 
Publishing, 2016, p 54.  
344Gazzini T., Interpretation of International Investment Treaties, Oxford and Portland, Bloomsbury 
Publishing, 2016, p 54. 
345 `saqarTvelosa da estoneTis respublikas Soris investiciebis waxalisebisa 
da urTierTdacvis Sesaxeb~ SeTanxmebis me-13 muxli,  
346Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, p 389.  
347Gazzini T., Interpretation of International Investment Treaties, Oxford and Portland, Bloomsbury 
Publishing, 2016, p 55.  
348Gallagher N., Shan W., Chinese Investment Treaties, Polices and Practice, Oxford University Press, 
2009, p 413.  
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xorcieldeba da Semdgom aseTi investiciis damcavi ormxrivi 
sainvesticio xelSekrulebis moqmedeba wydeba, rac mniSvnelovan 
safrTxes warmoadgens ucxoeli investorisTvis. Sesabamisad, 
aseTi SemTxvevebis Tavidan asarideblad saerTaSoriso 
sainvesticio samarTalSi, investoris uflebebis dacvis mizniT, 
moqmedebs garkveuli gonivruli periodi (rogorc wesi, 15 weli), 
romlis drosac ganxorcielebuli investiciis mimarT ormxrivi 
sainvesticio xelSekrulebis moqmedeba misi Sewyvetis TariRidan 
kidev 15 weli moqmedebs. aRniSnuli erTaderT mizans, investiciis 
dacvas, emsaxureba. 

saqarTvelosa da estoneTs Soris dadebuli ormxrivi 
sainvesticio xelSekrulebis Tanaxmad, am SeTanxmebis Sewyvetis 
ZalaSi Sesvlis TariRamde ganxorcielebuli investiciebis 
mimarT am SeTanxmebis debulebebi ZalaSi darCeba am SeTanxmebis 
denonsirebis TariRidan 10 (aTi) wlis ganmavlobaSi. 349  10 welze 
met vadas iTvaliswinebs magaliTad, saqarTvelosa da fineTs 
Soris dadebuli xelSekruleba, romlis mixedviTac, SeTanxmeba 
ZalaSi rCeba oci (20) wlis vadiT da misi moqmedeba gagrZeldeba 
ganusazRvreli vadiT, sanam romelime xelSemkvreli mxare 
Tormeti (12) TviT adre werilobiTi formiT ar Seatyobinebs 
meore xelSemkvrel mxares Tavis gadawyvetilebas winamdebare 
SeTanxmebis moqmedebis Sewyvetis Sesaxeb. 350  analogiuri 
mowesrigebaa dadgenili saqarTvelosa da SvedeTs Soris dadebul 
ormxriv sainvesticio xelSekrulebaSi.351  

praqtikaSi mniSvnelovania iseTi SemTxvevebi, rodesac 
ormxrivi sainvesticio xelSekruleba jer ar Sesula ZalaSi da 
am dros warmoiSva am xelSekrulebis xelSemkvreli erTi 
saxelmwifos investorsa da meore xelSemkvrel saxelmwifos 
Soris sainvesticio dava. aseT SemTxvevaSi dgeba sakiTxi davis 
ganmxilveli saarbitraJo tribunalis iurisdiqciasTan 
dakavSirebiT. aseTi sakiTxi warmoiSva, magaliTad, Lucchetti v. Peru 
da Vieira v. Chile saqmeSi, sadac saarbitraJo tribunalebma miuTiTes, 
rom maT ar haqondaT iurisdiqcia, ramdenadac saerTaSoriso 
SeTanxmeba jer kidev ar iyo ZalaSi Sesuli mxareTa Soris 
warmoSobili davis dros. 352  aRniSnuli midgoma dadasturda 

                                                             
349 `saqarTvelosa da estoneTis respublikas Soris investiciebis waxalisebisa 
da urTierTdacvis Sesaxeb~ SeTanxmebis me-13 muxli.  
350  ix., `saqarTvelos mTavrobasa da fineTis respublikis mTavrobas Soris 
investiciebis waxalisebisa da dacvis Sesaxeb~ SeTanxmebis me-17 muxlis me-2 
punqti.  
351  `saqarTvelos mTavrobasa da SvedeTis samefos mTavrobas Soris 
investiciebis waxalisebisa d ormxrivi dacvis Sesaxeb~ SeTanxmebis me-12 
muxlis me-2 punqti.  
352 Rubins N., Love B., The Scope of the Application of International Investment Agreements, 
International Investment Law, edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August 
Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 2015, p 489. 
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araerT saqmeSi, maT Soris, Salini v. Jordan da Walter Bau v. Thailand 
saqmeebSi. 353 

warmodgenili magaliTebidan gamomdinare, SeiZleba iTqvas, 
rom samarTlebrivi TvalsazrisiT, ormxrivi sainvesticio 
xelSekrulebebis struqtura da Sinaarsi msoflio masStabiT, maT 
Soris, saqarTvelos mier dadebuli xelSekrulebebis erTmaneTs 
hgavs. TiTqmis yvela ormxrivi sainvesticio xelSekruleba Seicavs 
preambulas, sadac xelSemkvreli saxelmwifoebis ZiriTadi 
miznebia gacxadebuli da yvela maTgani iTvaliswinebs 
investorebisadmi samarTliani da Tanaswori mopyrobis 
valdebulebas. 354  amasTan, ormxriv sainvesticio xelSekrulebaSi 
ZiriTadi elementebi moicavs  gamoyenebis sferosTan, investirebis 
dasaSvebobasTan, keTilsindisier da Tanaswor mopyrobasTan, 
erovnul reJimTan, upiratesi xelSewyobis reJimSi 
eqspropriaciasa da kompensaciasTan, gadaxdis ganxorcielebasTan 
da rogorc xelSemkvrel mxareebs Soris, ise xelSemkvrel 
saxelmwifosa da investors Soris warmoSobili davis 
gadawyvetis wesTan dakavSirebul normebs.355 

ormxrivi sainvesticio xelSekrulebebis umravlesobis 
Sinaarsi ZiriTadad erTnairia da maT preambulaSi gawerilia 
investiciis da investoris definicia, investiciis dacva, 
eqspropriaciis sakiTxi, valutis transferebi da warmoSobili 
davis gadawyvetis wesebi. 356  Sesabamisad, ZiriTadi mizani, Tu 
ratom deben ganviTarebuli qveynebi ormxriv sainvesticio 
xelSekrulebebs, aris is, rom moizidon ucxouri investiciebi 
TavianTi ekonomikuri mdgomareobisa da pirobebis 
gaumjobesebisTvis da am investiciebs dacvis TvalsazrisiT 
Seuqmnan maRali samarTlebrivi standartebi.  
 

3. saerTaSoriso SeTanxmebebis ganmartebis meTodebi 

 
yvela zemoT ganxiluli saerTaSoriso aqti met-naklebad 

erTnairi mowesrigebiT gamoirCeva, Tumca imisTvis, rom garkveul 
sakiTxebSi warmoSobili gaugebrobebis raodenoba da xarisxi 
minimumamde iqnas dayvanili, saWiroa saerTaSoriso aqtebis 
erTiani wesebiT ganmarteba. saWiroa, rom arsebobdes erTiani 
samarTlebrivi dokumenti, romliTac moxdeba saerTaSoriso 
aqtebiT dadgenili normebis ganmarteba. am TvalsazrisiT 

                                                             
353 Rubins N., Love B., The Scope of the Application of International Investment Agreements, 
International Investment Law, edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August 
Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 2015, p 490.  
354 cercvaZe g., Sesavali saerTaSoriso sainvesticio samarTalSi, Tbilisi, 
gamomcemloba `meridiani~, 2013, gv., 47. 
355 Yannaca-Small K., Arbitration Under International Investment Agreements, A guide to Key 
Issues, Oxford University Press, 2010, p 6. 
356Akgul Z., The Development of International Arbitration on Bilateral Investment Treaties: Disputes 
Between States and Investor, ICSID Cases Against Turkey Regarding Energy Sector, Florida, Boca 
Raton, 2007, p 9. 



  99 

mniSvnelovania saerTaSoriso aqtebis ganmartebis is wesebi, 
romlebic Tanamedrove normatiul aqtebsa da literaturaSi 
arsebobs. 

ormxrivi sainvesticio xelSekrulebebi da saerTaSoriso 
mravalmxrivi sainvesticio SeTanxmebebi, rogorebicaa NAFTA, 
energetikis qartia (ECT) da sxva msgavsi saerTaSoriso donis 
aqtebi ganmartebuli da gamoyenebuli unda iqnas im wesiT, 
romelic dadgenilia `venis konvenciiT~. 357  am TvalsazrisiT 
saerTaSoriso praqtikaSi gamoiyeneba `venis konvencia~ da misi 31-
33-e muxlebi.  

moZvelebuli midgomis sapasuxod, romlis Tanaxmadac, 
SeTanxmeba unda ganmartebuliyo mxareTa ganzraxvis Sesabamisad, 
venis konvencia upiratesobas SeTanxmebis teqstualur mxares 
aniWebs. Sesabamisad, Tanamedrove midgomiT, maT Soris 
saarbitraJo saqmeebSi damkvidrebuli SexedulebiT, mxareTa 
ganzraxvasa da nebas upiratesad gamoxatavs is teqsti, romelic 
mocemulia ama Tu im SeTanxmebaSi. aRniSnuli midgoma araerTxel 
dadasturda saerTaSoriso saarbitraJo tribunalebis mier, maT 
Soris, saerTaSoriso samarTlis sasamarTlos mier, romlebmac 
calsaxad miuTiTes, rom SeTanxmebis ganmartebasa da 
interpretacias upiratesad iwyeben SeTanxmebis teqstiT. 358 
iuridiul litaraturaSi miTiTebulia, rom saxelmwifosa da 
investors Soris dadebuli sainvesticio kontraqtis ganmarteba 
venis konvenciiT gamoricxulia im SemTxvevaSic ki, Tu es 
kontraqti pirdapir miuTiTebs mis saerTaSoriso samarTliT 
dadgenili wesebiT ganmartebis saSualebaze.359  

SeTanxmebis teleologiur ganmartebas didi mniSvneloba da 
gamoyeneba aqvs praqtikaSi. venis konvenciis 31(1) muxli pirdapir 
miuTiTebs mizansa da daniSnulebaze, rogorc erT-erT 
relevantur kriteriumze, imisTvis, rom SeTanxmebis normebi 
sworad ganimartos. swored amitom gasakviri ar aris, rom 
saerTaSoriso tribunalebi xSirad mimarTaven am meTods da 
teleologiuri ganmartebis miznebisaTvis iyeneben SeTanxmebis 
preambulaSi gacxadebul miznebs. aseTi midgomis praqtikaSi 
arsebobis dasadastureblad, iuridiul literaturaSi motanilia 
Siemens v. Argentina saqme, sadac saarbitraJo tribunalma aRniSna, 
rom tribunalma mxareTa Soris arsebuli SeTanxmeba unda 
ganmartos SeTanxmebis preambulaSi gacxadebuli miznebis 
Sesabamisad. preambula gansazRvravs, rom mxareebi SeTanxmdnen 
SeTanxmebis pirobebze, romlis Tanaxmadac, mizani am SeTanxmebisa 

                                                             
357Reinisch A., The Interpretation of International Investment Agreements, International Investment Law, 
edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, 
Hart Publishing, 2015, p 373.   
358Reinisch A., The Interpretation of International Investment Agreements, International Investment Law, 
edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, 
Hart Publishing, 2015, p 378.  
359 Weeramantry J. R., Treaty Interpretation in Investment Arbitration, Oxford University Press, 2012, p 
6.  
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iyo xelSemkvreli saxelmwifoebis teritoriaze, meore 
xelSemkvreli saxelmwifos investorTaTvis, maT Soris, fizikuri 
da iuridiuli pirebisaTvis, xelsayreli pirobebis Seqmna. orive 
mxare cnobda da aRiarebda, rom xels Seuwyobda da daicavda 
investicias. Sesabamisad, mxareTa ganzraxva aris cxadi - maTi 
mizania xelsayreli pirobebis Seqmna investorTaTvis da kerZo 
iniciativebis stimulireba. 360 amdenad, saarbitraJo tribunalma 
mxareTa Soris warmoSobili uTanxmoeba saerTaSoriso 
SeTanxmebis preambulaSi gacxadebuli miznebis Sesabamisad 
ganmarta.   

miuxedavad imisa, rom `venis konvencia~ miemarTeba ormxriv 
da mravalmxiv sainvesticio SeTanxmebebs361 da  mxareTa ganzraxva, 
rogorc ganmartebis saSualeba, `venis konvenciis~ 31-e da 32-e 
muxlebis Sesabamisad, mniSvnelovani da saxelmZRvanelo principi 
saerTaSoriso SeTanxmebis ganmartebisTvis ar aris, mxareTa 
ganzraxva mainc rCeba ganmartebis erT-erT meTodad, romelsac 
Tanamedrove praqtikaSi mainc iyeneben. Sesabamisad, gasakviri ar 
aris, rom saarbitraJo tribunalebi sakmaod xSirad mimarTaven 
mxareTa miznisa da ganzraxvis ganmartebis meTods. 362  amdenad, 
rodesac saubaria saerTaSoriso xelSekrulebebze, venis 
konvencias mniSvnelovani datvirTva aqvs, ramdenadac igi adgens 
konkretul ganmartebis meTodebs, Tu rogor unda moxdes ama Tu 
im saerTaSoriso aqtis (saerTaSoriso investiciebis 
momwesrigebeli aqtis) ganmarteba. aRniSnuli konvenciis mizanic 
iseve, rogorc sxva saerTaSoriso da erTiani aqtebisa, aris is, 
rom konkretuli wesebis ganmarteba erTiani saxiTa da 
meTodologiiT moxdes, raTa minimumamde iqnas yovelgvari 
bundovaneba da gaugebroba dayvanili. 
 

 

4. sainvesticio kontraqti, rogorc investiciis ganxorcielebis 

winapiroba da misi samarTlebrivi buneba 

4.1. zogadi daxasiaTeba 
  
komerciul da biznes urTierTobebSi TiToeuli moqmedebis 

ganxorcieleba garkveul riskebTan aris dakavSirebuli. aseTi 
riskebi Cveulebrivi samoqalaqosamarTlebrivi riskebia, romelsac 
kerZo samarTlis subieqtebi TavianT Tavze iReben. riskebis 
sakiTxi ufro aqtualuri xdeba iseT viTarebaSi, rodesac saqme 
did finansur resursebs exeba. swored imisTvis, rom minimumamde 

                                                             
360Reinisch A., The Interpretation of International Investment Agreements, International Investment Law, 
edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, 
Hart Publishing, 2015, pp 396-397. 
361 Weeramantry J. R., Treaty Interpretation in Investment Arbitration, Oxford University Press, 2012, p 
6. 
362Reinisch A., The Interpretation of International Investment Agreements, International Investment Law, 
edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, 
Hart Publishing, 2015, p 401.  
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iqnas dayvanili riskebi, mxareebi cdiloben TavianTi biznes 
urTierTobebi sxvadasxva gziT, maT Soris ki, yvelaze 
gavrcelebuli saSualebiT – xelSekrulebiT, moawesrigon. 
saerTaSoriso sainvesticio samarTalSic, sadac ucxoeli 
investoris riskebi sakmaod did finansebTan aris dakavSirebuli, 
warmoiSoba sakiTxi ganxorcielebuli investiciis dacvis Sesaxeb. 
Sesabamisad, is riskebi, romlebic zemoT aRiniSna, aqtualuria 
sainvesticio urTierTobebSi, radgan riski investiciisTvis 
damaxasiaTebeli movlenaa. 363 Sesabamisad, investiciis mimarT 
arsebuli riskebi, sirTule da kompleqsuroba mowesrigebulia 
sainvesticio kontraqtiT. 364  rogorc araerTi saarbitraJo 
tribunalis mier sxvadasxva saqmeebze ganimarta, investoris mier 
sainvesticio riskis Tavis Tavze aReba ICSID konvenciis 
safuZvelze ganxorcielebuli investiciis erT-erTi mniSvnelovani 
elementia. riskebis CamonaTvali ucxour investorebTan 
mimarTebiT moicavs: biznes risks, qveynis risks, sakanonmdeblo 
regulirebis risks da sxva. mTavari sakiTxia, rogor ganasxvavebs 
da gadaanawilebs investori am riskebs. 365  saarbitraJo 
tribunalebisaTvis ukve Cveulebriv movlenad iqca imis 
ganmarteba, rom saerTaSoriso sainvesticio SeTanxmebebi ver 
uzrunvelyofs biznes riskebis sruliad dacvas da investorebzea 
Cveulebrivi riskebi, rac biznes saqmianobas axlavs.366 

gansxvavebiT ormxrivi sainvesticio xelSekrulebisgan, 
sainvesticio kontraqti investorsa da saxelmwifos Soris ideba, 
romelSic, erTi mxriv, gawerilia investoris valdebulebebi, Tu 
ra investiciis ganxorcielebas apirebs igi da, meore mxriv, 
mowesrigebulia investiciis beneficiari saxelmwifos (qveyanas, 
sadac ucxoelma investorma investicia ganaxorciela investiciis 
beneficiari saxelmwifod moixsenieben) valdebulebebi, Tu rogor 
unda Seuwyos da daicvas man ganxorcielebuli investicia, rasac 
didi praqtikuli da samarTlebrivi datvirTva aqvs. 367 amgvarad, 
saerTaSoriso investiciebis ganxorcielebis mizniT, praqtikaSi 
sainvesticio kontraqti gamoiyeneba. 368  zemoaRniSnulidan 
gamomdinare, saxelmwifosa da investors Soris dadebul 

                                                             
363Sureda R. A., Investment Treaty Arbitration, Judging Under Uncertainty, Cambridge University Press, 
2012, p 78.  
364Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
79. 
365Sureda R. A., Investment Treaty Arbitration, Judging Under Uncertainty, Cambridge University Press, 
2012, p 78.  
366 am mosazrebis gasamyareblad iuridiul literaturaSi uTiTeben saqmeze: 
Fireman’s Fund Insurance Company v. United Mexican States, ICSID Case No. ARB(AF)/02/01 Award, 
17 July, 2006; aseve, Waste management Inc v. United Mexican States, ICSID Case, No. 
ARB(AF)/00/3, Award, 30 April, 2004, 11, ICSID Reports, ix., Sureda R. A., Investment Treaty 
Arbitration, Judging Under Uncertainty, Cambridge University Press, 2012, p 79.  
367Horn N., Arbitration and the Protection of Foreign Investment: Concepts and Means, Arbitrating 
Foreign Investment Disputes, Procedural and Substantive Legal Aspects, Studies in Transnational 
Economic Law, Volume 19, edited by Norbert Horn, Kluwer Law International, 2004, p 12.  
368 Shan W., The Legal Protection of Foreign Investment, A comparative Study, Oxford and Portland, 
Oregon, Hart Publishing, 2012, p 35. 
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xelSekrulebas akademiur literaturasa da saarbitraJo saqmeebSi 
gansakuTrebuli yuradReba eqceva. aRniSnuli gansakuTrebulad 
TvalSisacemia saerTaSoriso sainvesticio SeTanxmebebis 
safuZvelze ganxorcielebul investiciebTan mimarTebiT.369 

saxelmwifosa da ucxo qveynis warmomadgenels Soris 
dadebuli kontraqti SesaZloa mraval ekonomikur, maT Soris, 
vaWrobis, sesxis, finansur da sainvesticio sakiTxebs moicavdes. 
miuxedavad imisa, rom didi yuradReba eTmoba ucxour sesxebs da 
finansur instrumentebs, yvelaze mniSvnelovani sfero mainc 
saerTaSoriso sainvesticio kontraqtebia, romlebic moiTxovs 
kerZo seqtoris Zalebis mobilizebasa da ganfenilia drois 
xangrZliv periodSi. 370 praqtikaSi ucxoeli investorebi da 
investiciis beneficiari saxelmwifoebi deben sainvesticio 
kontraqts, romelSic specifikuradaa gawerili investiciis 
ganxorcielebis detalebi. aseTi saxis kontraqtebi xSirad ideba 
ucxoel investorsa da saxelmwifos Sesabamisi uflebamosili 
organos an saagentos mier.371  

praqtikaSi, gansakuTrebiT ki navTobisa da gazis sferoSi, 
multinacionaluri kompaniebis sainvesticio proeqtebi swored 
sainvesticio kontraqtiT wesrigdeba. 1945 wlamde am sferoSi 
dadebuli xelSekrulebebi (koncesiebi), rogorc wesi, moicavda 
miwebisa da navTobis rezervebis gadacemas investorisTvis da ar 
gulisxmobda investoris valdebulebas aRmoeCina (gamoekvlia) an 
ewarmoebina navTobi. aseTi xelSekrulebebis safuZvelze 
investiciis beneficiari saxelmwifo iRebda bonusebsa da 
roialtebs warmoebuli navTobis Sesabamisad. 372  koncesiis 
xelSekruleba warmoadgens ekonomikaSi investiciebis mozidvis 
erT-erT yvelaze maRalmoTxovnad formas, romelic efeqturad da 
farTod gamoiyeneba mraval qveyanaSi. aRniSnuli xelSekruleba 
xels uwyobs ZviradRirebuli sazogadoebrivi proeqtebis 
realizacias, romelTa gansaxorcieleblad saxelmwifos an 
adgilobriv biujets ar aqvs sakmarisi saxsrebi. Sesabamisad, 
saxelmwifo an municipaluri organoebi iZulebulebi arian, 
koncesiis meSveobiT mimarTon kerZo kapitals.373  

qarTul samarTlebriv sivrceSi koncesiis normatiuli 
ganmarteba mocemulia `sazRvargareTis qveynebisa da 

                                                             
369 Walter Von A., State Contracts and relevance of Investment Contract Arbitration, International 
Investment Law, edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, 
Baden-Baden, Hart Publishing, 2015, p 81. 
370Walter Von A., State Contracts and relevance of Investment Contract Arbitration, International 
Investment Law, edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, 
Baden-Baden, Hart Publishing, 2015, p 82.  
371Brabandere E., Investment Treaty Arbitration, as Public International Law, Procedural Aspects and 
Implications, Cambridge University Press, 2014, p 29.   
372Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
79 
373  imnaZe d., koncesiis arsi da mniSvneloba Tanamedrove samarTalSi, roman 
Sengelia 70, saiubileo krebuli, samarTlis problemebi, gamomcemloba 
`samarTali~, Tbilisi, 2012, gv., 314-315.  
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kompaniebisaTvis koncesiis gacemis wesis Sesaxeb~ saqarTvelos 
kanonSi 374 . kanonis Tanaxmad, koncesia aris ucxouri kapitalis 
dabandebis (investiciis) mizniT saxelmwifos mier gaformebuli 
grZelvadiani saijaro xelSekruleba ganaxlebadi da 
gaunaxlebadi bunebrivi resursebis eqspluataciasa da masTan 
dakavSirebul sxva sameurneo saqmianobaze. sakoncesio 
urTierTobis konkretuli pirobebi ganisazRvreba xelSekrulebis 
safuZvelze. amasTan, sakoncesio xelSekrulebas ucxoeli 
investorebi deben saqarTvelos kanonmdeblobis Sesabamisad 
gansazRvrul uflebamosil organosTan an mis mier uflebamosil 
organosTan. koncesionerebi SeiZleba iyvnen ucxoeTis iuridiuli 
da fizikuri pirebi, ucxoeTis saxelmwifo da saerTaSoriso 
organizaciebi.375 

amgvarad, energetikis sferoSi ganxorcielebuli 
saerTaSoriso investiciebis mowesrigebis mizniT, garda 
saerTaSoriso SeTanxmebebisa, praqtikaSi gamoiyeneba investorsa 
da saxelmwifos Soris dadebuli xelSekrulebac, romlis 
gavrcelebuli saxea koncesiis xelSekruleba. aRniSnuli 
sainvesticio kontraqti wesrigdeba investiciis beneficiari 
saxelmwifos samarTlis an mxareTa mier SeTanxmebuli samarTlis 
normebis mixedviT. Sesabamisad, aseTi kontraqtebi warmoadgens 
erovnuli samarTliT gaTvaliswinebul samarTlebriv 
instruments da ar ganixileba saerTaSoriso samarTlis 
WrilSi. 376  koncesia SesaZloa ganisazRvros, rogorc 
urTierTobaTa sistema, romelic iTvaliswinebs sajaro 
xelisuflebis organoebis mier kerZo pirisaTvis saxelmwifo an 
municipaluri sakuTrebis droebiT sazogadoebriv interesebSi 
sargeblobis mizniT gadacemas, gadacemuli sakuTrebis 
eqspluataciisaTvis Tanxebis gadaxdis pirobiT, agreTve, 
xsenebuli qonebis eqspluataciasTan dakavSirebuli yvela 
komerciuli riskis sakuTar Tavze aRebis pirobiT.377 

navTobis sfero da sainvesticio samarTali erTmaneTTan 
mWidrod dakavSirebuli sakiTxebia. pirveli sainvesticio dava, 
romelic saerTaSoriso arbitraJma ganixila swored navTobis 
sferodan gamomdinareobda da dResdReobiTac energo seqtorebisa 
da investiciis beneficiar saxelmwifoebs Soris sainvesticio 
davebi, SeiZleba iTqvas, rom saerTaSoriso saarbitraJo 
institutebis dRis wesrigSi sakmaod intensiuradaa warmodgenili. 
sagulisxmoa, rom ICSID arbitraJis mier ganxiluli saqmeebis erTi 

                                                             
374  saqarTvelos parlamentis uwyebebi, 27-30, 30/12/1994, saregistracio kodi: 
240.080.010.05.001.000.092.   
375  `sazRvargareTis qveynebisa da kompaniebisaTvis koncesiis gacemis wesis 
Sesaxeb~ saqarTvelos kanonis me-5 muxli.  
376 Krajewski M., The Impact of International Investment Agreements on Energy Regulation, European 
Yearbook of International Economic Law, edited by Christoph Hermann, Jorg Philipp Terhechte, Berlin, 
Heidelberg, Springer Publishing, 2012, pp 353-354.  
377  imnaZe d., koncesiis arsi da mniSvneloba Tanamedrove samarTalSi, roman 
Sengelia 70, saiubileo krebuli, samarTlis problemebi, gamomcemloba 
`samarTali~, Tbilisi, 2012, gv., 320.  
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mesamedi swored energo seqtoridan gamomdinare davebs exeba. 378  
navTobisa da gazis sferoSi gasakviri ar aris saerTaSoriso 
investiciebis arseboba. navTobproduqtebis gadamuSavebis 
industriaSi saxelmwifosa da investoris interesi xSir 
SemTxvevaSi erTdroulad antagonisturi da 
urTierTdamokidebulicaa. saxelmwifos surs Tavis teritoriaze 
navTobisa da gazis mopoveba, xolo investors ki am resursebis 
transportireba da mogebis miReba. Sesabamisad, navTobisa da 
gazis seqtorSi dava swored navTobze sakuTrebasa da navTobisa 
da gazidan miRebuli sargeblis ganawilebas exeba.379 ar arsebobs 
erTiani SeTanxmebuli definicia, Tu ras moicavs saerTaSoriso 
energetikuli investicia. rogorc wesi, energetikis sferoSi 
ganxorcielebuli investicia moicavs mTlian jaWvs, rac am 
investicias ukavSirdeba, maT Soris, mopovebas, transportirebas, 
gadamuSavebas, sabiTumo Tu sacalo sarealizacio qselSi 
gaSvebas da gayidvas.380 

rac Seexeba qarTul sinamdviles navTobisa da gazis 
sferoSi dadebul sainvesticio kontraqtTan dakavSirebiT, unda 
aRiniSnos, rom koncesiis nacvlad investorTan ideba produqciis 
wilobrivi ganawilebis xelSekruleba. aRniSnuli xelSekrulebis 
saxe mocemulia `navTobisa da gazis Sesaxeb~ saqarTvelos 
kanonSi.381  

 sainvesticio kontraqtebi ar wesrigdeba saerTaSoriso 
samarTlis normebiT 382 , radgan investors, rogorc kontraqtis 
mxares, ar aqvs imisi uflebamosileba da unari, rom dados 
serTaSoriso samarTlisaTvis damaxasiaTebeli xelSekruleba. 
amasTan, saxelmwifos mier saerTaSoriso xelSekrulebis 
darRvevis SemTxvevaSi, pasuxismgebloba gansxvavebulia, vidre 

                                                             
378 Krajewski M., The Impact of International Investment Agreements on Energy Regulation, European 
Yearbook of International Economic Law, edited by Christoph Hermann, Jorg Philipp Terhechte, Berlin, 
Heidelberg, Springer Publishing, 2012, p 343.  
379 Krajewski M., The Impact of International Investment Agreements on Energy Regulation, European 
Yearbook of International Economic Law, edited by Christoph Hermann, Jorg Philipp Terhechte, Berlin, 
Heidelberg, Springer Publishing, 2012, p 344.  
380 Krajewski M., The Impact of International Investment Agreements on Energy Regulation, European 
Yearbook of International Economic Law, edited by Christoph Hermann, Jorg Philipp Terhechte, Berlin, 
Heidelberg, Springer Publishing, 2012, p 349.  
381  `navTobisa da gazis Sesaxeb~ saqarTvelos kanonis pirveli muxlis pirveli 
punqtis `h~ qvepunqti gansazRvravs am kontraqtis definicias. produqciis 
wilobrivi ganawilebis xelSekruleba _ saxelmwifosa da investors Soris 
dadebuli xelSekruleba, romliTac gansazRvrul farTobze, gansazRvruli 
periodis ganmavlobaSi, anazRaurebadi urTierTobis safuZvelze investors 
eniWeba saqarTvelos wiaRSi an/da kontinentur Selfze navTobisa da gazis 
operaciebis warmoebis eqskluziuri ufleba. investori iRebs valdebulebas 
Tavisi riskiTa da xarjebiT, xelSekrulebis Sesabamisad, awarmoos Zebna-Ziebisa 
da mopovebis yvela samuSao. saxelmwifo iRebs valdebulebas navTobisa da 
gazis aRmoCenis da mopovebis SemTxvevaSi xeli Seuwyos investoris mier 
gaweuli xarjebisa da danaxarjebis anazRaurebas am kanonisa da 
xelSekrulebis Sesabamisad. 
382  gabisonia z, sainvesticio davis monawile iuridiul pirTa iurisdiqcia, 
Tbilisi, gamomcemloba `meridiani~, 2002, gv., 206.  
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maSin, rodesac saxelmwifo investorTan dadebul kontraqts 
arRvevs.383 

 
4.2. stabilurobis klauzula384/muxli385  
investoris uflebebis dasacavad da stabilurobis 

SeqmnisTvis saerTaSoriso sainvesticio samarTalSi gamoiyeneba 
e.w. `stabilurobis klauzula (muxli)~, romliTac investiciis 
beneficiari saxelmwifo kisrulobs valdebulebas, ar Secvalos 
sainvesticio xelSekrulebasTan dakavSirebuli samarTali 
garkveuli periodis ganmavlobaSi. aseTi muxlebis (daTqmebis) 
mizania, rom kanonmdebloba Zireulad ar Seicvalos investoris 
Tanxmobis gareSe. aseT daTqmas mravli qveynis samarTli kiTxvis 
niSnis qveS ayenebs im TvalsazrisiT, rom kanonmdeblisTvis 
garkveuli samarTlis normis miReba akrZalulia garkveuli 
periodis ganmavlobaSi 386 , rac, cxadia, mizanSewonili ar aris. 
stabilurobis Sesaxeb sakiTxi aqtualuri gaxda jer kidev 1952 
wels Anglo-Iranian Oil Co Case saqmeze, sadac saqmis faqtobrivi 
garemoebebis mixedviT iranma ganxorcielebuli sakanonmdeblo 
cvlilebebiT koncesiis xelSekrulebidan gamomdinare 
uflebebis normalurad ganxorcieleba SeuZlebeli gaxada. 
aRniSnulis Semdeg iyo kidev erTi Taxaco v. Lybia saqme, sadac 
sakiTxi Seexeboda aseve stabilurobis klauzulas sainvesticio 
kontraqtSi da mis zogad daniSnulebas investiciis dacvaSi.387 

gasakviri ar aris, rom investorebi, romlebic investicias 
axorcieleben iseT qveynebSi, sadac samarTlebrivi da 
politikuri reJimi mudmivad icvleba, iTxoven stabilurobis 
klauzulas. aseTi qveynebis mTavrobebs aqvT mizezi imisa, rom 
daTanxmdnen aseT daTqmas, radgan maT surT ucxouri 
investiciebis mozidva da aseTi daTqma swored am miznis 
miRwevis saSualeba iqneba. sainvesticio xelSekrulebaSi aseTi 
muxli investiciis beneficiari saxelmwifosTvis ufro 
xelsayrelia, vidre saerTaSoriso sainvesticio xelSekrulebis 
dadeba, romelic xangrZliv saerTaSoriso molaparakebebsa da 

                                                             
383Brabandere E., Investment Treaty Arbitration, as Public International Law, Procedural Aspects and 
Implications, Cambridge University Press, 2014, p 30.  
384  stabilurobis klauzula qarTul iuridiul literaturaSi ganmartebulia, 
rogorc xelSekrulebaSi CarTuli debuleba, romlis mixedviTac saxelmwifo 
valdebulebas iRebs ar gamoiyenos Tavisi suverenuli sakanonmdeblo 
xelisufleba xelSekrulebis pirobaTa Sesacvlelad. ixileT: gabisonia z., 
qarTuli saerTaSoriso kerZo samarTali, me-2 gadamuSavebuli da damatebuli 
gamocema, Tbilisi, gamomcemloba `iuristebis samyaro~, 2016, gv., 160.  
385  dawvrilebiT stabilurobis klauzulasTan dakavSirebiT ixileT: cercvaZe 
g., Sesavali saerTaSoriso sainvesticio samarTalSi, Tbilisi, gamomcemloba 
`meridiani~, 2013, gv., 202.  
386Walter Von A., State Contracts and relevance of Investment Contract Arbitration, International 
Investment Law, edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I 
Kim, Baden-Baden, Hart Publishing, 2015, p 89. 
387 Ho J., Internationalisation and State Contracts: are State Contracts the Future or the Past? 
Alternative Visions of the International Law on Foreign Investment, Essays in Honour of 
Muthucumaraswamy Sornarajah, edited by C.L. LIM, Cambridge University Press, 2016, p 396.  
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ratifikaciis process moicavs. ramdenime qveyanam specialuri 
kanoni miiRo, romelic uflebas aniWebs aRmasrulebel 
xelisuflebas, rom dados stabilizaciis Sesaxeb 
SeTanxmeba/muxli, romliTac ikisrebs valdebulebas, rom 
garkveuli periodis ganmavlobaSi igi ar Secvlis Tavis 
samarTlebriv sistemas.388 

 stabilurobis klauzula SesaZloa iyos iseTi saxis, 
romelic investiciis beneficiar saxelmwifos ar uzRudavs 
kanonmdeblobis Secvlas, Tumca es cvlileba ar unda Seexeos 
sainvesticio kontraqts. magaliTad, Cveulebrivi movlenaa 
stabilurobis klauzula sagadasaxado samarTalos sferoSi.  

kidev erTi saxe stabilurobis klauzulisa, aris e.w. 
`gamyinavi daTqma~ (freezing clause). aRniSnuli daTqma kontraqtSi 
warmoadgens rogorc gamosayenebel samarTals da igi niSnavs 
kanonmdeblobis gayinvas garkveuli periodis ganmavlobaSi, 
rodesac sainvesticio kontraqti Sedis ZalaSi.389/390 

LETCO v. Liberia saqmeSi tribunalma miuTiTa, rom, rogorc 
wesi, stabilurobis klauzula gamoiyeneba grZelvadian 
kontraqtebSi da miznad isaxavs investiciis beneficiari 
saxelmwifos winaaRmdeg saarbitraJo ganxilvis Tavidan 
aridebas. aseTi saxis daTqma msgavsi tipis kontraqtebisTvis 
misaRebia, ramdenadac, SesaZloa, kontraqtorma saxelmwifom 
masze nakisr valdebulebas Tavi aaridos kanonmdeblobaSi 
ganxorcielebuli cvlilebebis safuZvliT. 391  Sesabamisad, e.w. 
`gamyinavi daTqmis~ principidan gamomdinare, SesaZlebelia, 
garkveuli dro dawesdes imisTvis, rom saxelmwifom ar miiRos 
konkretuli kanonebi, rac SezRudavs ganxorcielebul 
investicias.392  

Aminoil v. Kuwait saqmeSi saarbitraJo tribunalma daaskvna, 
rom stabilurobis Sesaxeb daTqma ar SeiZleba gagebul iqnas 
ise, TiTqos saxelmwifos CamoerTva ufleba sainvesticio 
xelSekrulebis moqmedebis 60 wlis manZilze moaxdinos 
eqspropriacia. tribunalma miuTiTa, rom mTavari Sedegi, rac 
stabilurobis klauzulas moaqvs, aris is, rom igi miyenebuli 

                                                             
388Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, 
p, 82.  
389Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, 
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390 Besch M., Typical Questions Arising within Negotiations, International Investment Law, edited by 
Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart 
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391Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, 
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zianis kompensaciis gaangariSebaSi hpovebs asaxvas. am 
mosazrebas mwvave winaaRmdegoba mohyva.393 

gansakuTrebulad mniSvnelovani sakiTxi warmoiSoba 
imasTan dakavSirebiT, SeiZleba Tu ara stabilurobis 
klauzula Caidos investorsa da saxelmwifos kontrolqveS 
arsebul kompanias Soris dadebul sainvesticio kontraqtSi. 
relevanturi iqneba, Tu saxelmwifo sakuTrebaSi arsebul 
kompanias (e.w. nacionalur kompanias) eqneba ufleba imisa, rom 
dados aseTi saxis SeTanxmeba sainvesticio kontraqtSi. aseT 
SemTxvevaSi investori keTilsindisierebis safuZvelze endoba 
investiciis beneficiar saxelmwifos. saarbitraJo tribunalebs 
jerjerobiT msgavs sakiTxze garkveuli da calsaxad dadgenili 
msjeloba ar aqvT,394 Tumca, rogorc iuridiul literaturaSia 
miTiTebuli, saxelmwifos mier intervenciis SemTxvevaSi, 
ucxoel investorsa da saxelmwifos kontrolqveS arsebul 
kompanias unda SeeZloT sainvesticio kontraqtis pirobebis 
Seqmnil mdgomareobasTan morgebis SesaZlebloba.395 

Sesabamisad, stabilurobis klauzulasTan mimarTebiT, 
ufro axali midgomaa mxareTa SeTanxmeba kontraqtis pirobebis 
gadaxedva/misadagebaze. 396  aseTi daTqma metad fokusirebulia 
ekonomikur wonasworobaze, vidre samarTlebriv stabilurobaze. 
aRniSnuli daTqma praqtikuli TvalsazrisiT gamoiyena yatarma 
1994 wels. 397  kontraqtis pirobebis gadaxedvis SesaZlebloba 
mxareebs SesaZleblobas aZlevs, Seqmnili mdgomareobis 
gaTvaliswinebiT, swrafad da adekvaturad moargon 
xelSekruleba an misi nawili momxdar movlenebs.398 

gasaziarebelia iuridiul literaturaSi gamoTqmuli 
mosazreba, romlis Tanaxmad, kontraqtis pirobebis gadaxedvis 
Sesaxeb daTqma calsaxad kargi saSualebaa investorisTvis, 
Tumca misi praqtikaSi gamoyenebis sakiTxi kiTxvis niSnis qveS 
dgas, ramdenadac ekonomikuri wonasworoba unda ganimartos 
samarTlebrivi normebidan gamomdinare da amasTan, kontraqtis 
gadaxedva aris orive mxaris keTili neba, rodesac maT Soris 
ukve mimdinareobs uTanxmoeba/dava. 399  Sesabamisad, es daTqma 

                                                             
393Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, 
p 84.  
394Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, 
p 84. 
395 Besch M., Typical Questions Arising within Negotiations, International Investment Law, edited by 
Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart 
Publishing,  2015, p 119.  
396  cercvaZe g., Sesavali saerTaSoriso sainvesticio samarTalSi, Tbilisi, 
gamomcemloba `meridiani~, 2013, gv., 295.  
397Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, 
p 85. 
398 Besch M., Typical Questions Arising within Negotiations, International Investment Law, edited by 
Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart 
Publishing,  2015, p 131.  
399Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, 
p 86.  
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mxareTa Soris arsebuli uTanxmoebidan gamomdinare ar iqneba 
Rirebuli da xangrZlivi periodiT ganxorcielebul 
investiciebTan mimarTebiT Sedegebs ver moitans.  

zemoaRniSnulis sapirispirod, arsebobs konkretuli 
saarbitraJo gadawyvetilebebi, sadac saarbitraJo tribunalma 
miuTiTa, rom investorma unda ganWvritos garemoebebis SesaZlo 
Secvla da mis mier ganxorcielebuli investicia unda moargos 
kanonmdeblobaSi ganxorcielebul cvlilebebs. aRniSnuli 
mosazrebaa gatarebuli, magaliTad, Parkerings400-is saqmeSi, sadac 
investorma sainvesticio SeTanxmeba saxelmwifosTan dado 1998 
wels. tribunalma miuTiTa Semdegi: politikuri garemo litvaSi 
iyo gardamavali xasiaTis qveynis tipis, ramdenadac qveyana 
gamodioda sabWoTa kavSiris rigebidan da unda gamxdariyo 
evropis wevri, Sesabamisad, sakanonmdeblo cvlilebebi 
mosalodneli iyo da nebismier investors unda hqonoda 
molodini, rom kanonmdeblobaSi moxdeboda cvlilebebi 
sainvesticio kontraqtis dadebis Semdgom. 401  es riski 
tribunalma Cveulebriv biznes riskad Seafasa da ise gadawyvita 
dava.  

amgvarad, stabilurobis klauzulas mniSvnelovani roli 
aqvs investorsa da saxelmwifos Soris dadebul sainvesticio 
kontraqtSi. amasTan, stabilurobis klauzulam SesaZloa 
garkveulwilad kiTxvis niSnis qveS daayenos saxelmwifos 
suvereniteti, Tumca praqtika adasturebs, rom msgavsi 
ganmartebebi saarbitraJo tribunalebs TiTqmis ar aqvT 
gakeTebuli. garda amisa, sagulisxmoa, rom bolo dros ufro 
metad popularuli gaxda sainvesticio kontraqtis gadaxedvis 
Sesaxeb daTqma, romelic upiratesad investors SesaZleblobas 
aZlevs Seqmnil mdgomareobas moargos kontraqti.  

qarTul realobaSi stabilurobis klauzula naxsenebia 
saqarTvelos sakonstitucio sasamarTlos erT-erT 
gadawyvetilebaSi, sadac sasamarTlom stabilurobis 
klauzulaze miTiTebiT, aseve aRniSna, rom  ar uda iyos 
gamarTlebuli erTiani kerZosamarTlebrivi sivrcis danawevreba 
da erovnuli sawarmoebisa da ucxoeli investorebis aSkarad 
mkveTrad gansxvavebul uflebriv mdgomareobaSi Cayeneba.402 

aseve, saintereso Canaweria gakeTebuli `navTobisa da 
gazis Sesaxeb~ saqarTvelos kanonis 403  27-e muxlis pirvel da 

                                                             
400Parkerings – Compagniet AS v. Republic of Lithuania, ICSID Case No. ARB/05/08, Award, 11 
September 2007. 
401Sureda R. A., Investment Treaty Arbitration, Judging Under Uncertainty, Cambridge University 
Press, 2012, pp 80-81. 
402  saqarTvelos sakonstitucio sasamarTlos 2002 wlis 30 dekembris 1/3/136 
gadawyvetileba; 
403  miRebulia saqarTvelos parlamentis mier 16/04/1999; saregistracio kodi: 

300.380.000.05.001.000.515; ssm, 13(20), 01/05/1999.   
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meore punqtebSi, romelTa Tanaxmadac, saxelmwifo 
uzrunvelyofs investoris uflebebis dacvas saqarTvelos 
kanonmdeblobis Sesabamisad. am kanonis amoqmedebidan 25 wlis 
ganmavlobaSi saqarTvelos kanonmdeblobaSi Setanili 
cvlilebebi, Tu isini gaauaresebs sainvesticio pirobebs, ar 
Seexeba navTobisa da gazis xelSekrulebebsa da arsebul 
xelSekrulebebs. es wesi vrceldeba saqarTvelos 
aRmasrulebeli xelisuflebis mier gamocemul normatiul 
aqtebzec, Tu es aqtebi SezRudavs investoris mier am kanonis 
Sesabamisad SeZenil da ganxorcielebul qonebriv uflebebs. 
aRsaniSnavia, rom stabilurobis es daTqma ar vrceldeba yvela 
im sferosTan dakavSirebul sakanonmdeblo cvlilebaze, 
romlebic investoris qonebriv uflebebze ar axdens gavlenas.  

amgvarad, `navTobisa da gazis Sesaxeb~ saqarTvelos kanoni 
pirdapir miuTiTebs 25 wlian periodze, romlis ganmavlobaSic 
qarTul kanonmdeblobaSi ganxorcielebuli sakanonmdeblo 
cvlilebebi, romlebic gaauaresebs investoris uflebebs, ar 
Seexeba sainvesticio kontraqtebs. amasTan, stabilizaciis 
citirebuli muxli specifikuria im TvalsazrisiTac, rom igi 
vrceldeba aramxolod kanonebze, aramed kanonqvemdebare 
normatiul aqtebzec da saxelmwifos aRmasrulebeli 
xelisuflebis mier gamocemul normatiul aqtebsac 
garkveulwilad zRudavs investorTan dadebuli sainvesticio 
kontraqtis pirobebiT.  

miuxedavad sakiTxis aseTi amomwuravi da, erTi SexedviT, 
investoris interesebze orientirebuli mowesrigebisa, praqtikuli 
TvalsazrisiT warmoiSoba metad mniSvnelovani sakiTxi, romelic 
dakavSirebulia im periodTan, romelsac kanoni adgens. kerZod, 
rogorc aRiniSna, kanoni miuTiTebs misi amoqmedebidan 25 wlian 
periodze. Sesabamisad, imis gaTvaliswinebiT, rom `navTobisa da 
gazis Sesaxeb~ saqarTvelos kanoni ZalaSi Sevida 1999 wlis 1 
maiss 25 wliani periodi sruldeba 2024 wlis 1 maiss. amgvarad, 
grZelvadian sainvesticio kontraqtebs SesaZloa garkveuli 
safrTxe Seeqmnas im TvalsazrisiT, rom 2024 wlamde sakmaod 
mcire periodia darCenili. amgvarad, am mimarTulebiT samomavlod 
kanonmdeblobis midgoma da mowesrigeba unda Seicvalos, raTa 
amiT safrTxe ar Seeqmnas ucxouri investiciebis mozidvas, radgan 
grZelvadian perspeqtivaSi ar aris gamoricxuli, rom investorma 
kanonmdeblobis amgvari mowesrigebis pirobebSi uari Tqvas 
investiciis ganxorcielebaze. 

 
4.3. sainvesticio kontraqtis buneba qarTuli samarTlisa 

da sasamarTlo praqtikis mixedviT – Sesabamisoba saerTaSoriso 

standartebTan 

sainvesticio kontraqtis samarTlebriv bunebasTan 
dakavSirebiT qarTuli samarTali, ufro sworad ki qarTuli 
sasamarTlo praqtika, garkveuli specifikurobiT xasiaTdeba, 
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Tumca, vidre uSualod sasamarTlo praqtikis problemuri 
sakiTxebi gaanalizdeba, mizanSewonilia, ganxilul iqnas qarTuli 
sakanonmdeblo sivrce. kerZod, `sainvesticio saqmianobis 
xelSewyobisa da garantiebis Sesaxeb~ kanoni da `navTobisa da 
gazis Sesaxeb~ saqarTvelos kanoni sainvesticio kontraqtis an 
sainvesticio xelSekrulebis cnebas ar iTvaliswinebs. erTaderTi 
kanoni, romelic sainvesticio xelSekrulebis definicias 
pirdapir iZleva, aris `fasiani qaRaldebis bazris Sesaxeb~ 
saqarTvelos kanoni, romlis me-2 muxlis 34-e punqtis mixedviT, 
sainvesticio xelSekruleba aris xelSekruleba, romlis 
mixedviTac investori aZlevs sxva pirs fuls an sxva uflebas 
sakuTrebaze ekonomikur saqmianobaSi dasabandeblad, SesaZlo 
Semosavlis miRebis mizniT. sxva kanonebSi sainvesticio 
kontraqtis an xelSekrulebis pirdapiri definicia ar aris 
mocemuli. 

miuxedavad imisa, rom qarTuli kanonmdebloba calsaxad da 
pirdapir ar miuTiTebs sainvesticio kontraqtis samarTlebriv 
bunebaze da Tundac imaze, is kerZosamarTlebrivia Tu 
sajarosamarTlebrivi xelSekruleba, mainc SesaZlebelia 
garkveuli daskvnebis gamotana. magaliTad, pasuxi SekiTxvaze, 
kerZosamarTlebrivia Tu administraciulsamarTlebrivi 
investorTan dadebuli xelSekruleba, unda gadawydes 
xelSekrulebis bunebidan gamomdinare. 404  kerZod, Tu saxelmwifo 
da investori ucxoel investorTan dadebul sainvesticio 
kontraqtSi kontraqtis darRvevis SemTxvevaSi davis ganmxilvel 
organod saerTaSoriso arbitraJze Tanxmdebian maSin, gamodis, 
rom investiciis CamorTmeva, Tundac administraciuli organos 
gadawyvetilebiT moxdes, mainc saarbitraJo davis ganxilvis 
sagania da ara ama Tu im sasamarTlos administraciul saqmeTa 
kolegiis.  

rodesac saxelmwifo debs kontraqts, sadac valdebulebebis 
darRvevis SemTxvevaSi davis ganmxilvel organod arbitraJs 
iTvaliswinebs, cxadia, rom saxelmwifo imTaviTve uars ambobs 
sasamarTlos meSveobiT davis gadawyvetaze. 405  Sesabamisad, Tu 
eqspropriacias an investiciis sxvagvarad CamorTmevas/SezRudvas 
eqneba adgili, igi (SezRudvis an CamorTmevis faqti) unda 
gasaCivrdes ara administraciulsamarTlebrivi gziT, aramed 
saarbitraJo gziT, radgan dava, marTalia, sajarosamarTlebriv 
elementebs Seicavs, Tumca igi mainc kerZosamarTlebrivia.406  

                                                             
404 saxelmwifos mier dadebul xelSekrulebebTan da zogadad, ganxorcielebuli 
aqtebis sajaro da kerZosamarTlebriv xasiaTTan dakavSirebiT ixileT: 
surgulaZe i., administraciuli samarTali, gamomcemloba `bona kauza~, Tbilisi, 
2005, 64-e da Semdgomi gverdebi.   
405  aRniSnul sakiTxis Sesaxeb ixileT: cercvaZe g., saerTaSoriso arbitraJi, 
(SedarebiTi analizi), gamomcemloba `meridiani~, Tbilisi, 2012, 171-e da Semdgomi 
gverdebi. 
406 saxelmwifos mier dadebuli sajaro da kerZosamarTlebrivi xelSekrulebis 
gamijvnis problemur sakiTxTan dakavSirebiT ixileT: surgulaZe i, 
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qarTuli sasamarTlo praqtika 2007 wlidan sakmaod 
sainteresod ganviTarda. kerZod, saxelmwifo qonebis aRricxvisa 
da privatizebis sammarTvelosa da konkretul investors Soris 
warmoSobili ijaris xelSekrulebidan gamomdinare dava 
administraciulsamarTlebriv davad miiCnia uzenaesma 
sasamarTlom da miuTiTa, rom gansaxilvel SemTxvevaSi davis 
sagans Seadgens Tbilisis saxelmwifo qonebis aRricxvisa da 
privatizebis sammarTvelosa da investors Soris dadebuli  
ijara-gamosyidvis xelSekruleba. sasamarTlos ganmartebiT, 
aRniSnuli xelSekrulebis erT mxares warmoadgens saxelmwifo, q. 
Tbilisis saxelmwifo qonebis aRricxvisa da privatizebis 
sammarTvelos saxiT da xelSekrulebis sagania saxelmwifo 
qoneba. ijara-gamosyidva warmoadgens saxelmwifo qonebis 
privatizebis saxeobas, saxelmwifo qonebis gasxvisebis ZiriTadi 
pirobebi regulirdeba sajaro kanonmdeblobiT. 407  Sesabamisad, 
sakasacio sasamarTlom es msjeloba sakmarisad miiCnia imisTvis, 
rom gadaewyvita, dava kerZosamarTlebrivi iyo Tu 
administraciulsamarTlebrivi da sabolood aRniSna, rom dava 
sworedac sasamarTlos administraciul saqmeTa kolegiis da ara 
samoqalaqo saqmeTa kolegiis gansjadi iyo.  

privatizebis gziT qonebis sakuTrebaSi gadacema 
sajarosamarTlebriv aqtad aris miCneuli saqarTvelos uzenaesi 
sasamarTlos kidev erTi gadawyvetilebis 408  mixedviT, romlis 
Tanaxmadac, saxelmwifo qonebis gansaxelmwifoebrioba _ 
privatizacia _ saxelmwifos gansakuTrebul sajaro 
uflebamosilebas ganekuTvneba. privatizaciis procesi ar aris 
kerZosamarTlebrivi urTierToba da am SemTxvevaSi saxelmwifo 
ver gamova rogorc kerZo piri, rogorc urTierTobis Tanaswori 
monawile. Sesabamisad, saxelmwifo qonebis privatizebis mizniT 
dadebuli xelSekruleba warmoadgens administraciul 
xelSekrulebas. amdenad, sasamarTlo praqtikis midgoma calsaxaa 
– saxelmwifo qonebis privatizebis SemTxvevaSi (rac xSir 
SemTxvevaSi ucxoeli investoris mier investiciis dabandebiT 
xdeba) privatizebis xelSekrulebidan gamomdinare dava 
gansjadobiT administraciul saqmeTa kategorias miekuTvneba.  

miuxedavad imisa, rom zemoT ganxiluli saqarTvelos 
uzenaesi saqarTvelos praqtika sakmaod moZvelebulia, arsebobs 
erT-erTi  uaxlesi sasamarTlo precedenti: 2016 wlis 9 dekembers 
ssip saxelmwifo qonebis erovnulma saagentom sasarCelo 
gancxadebiT mimarTa Tbilisis saqalaqo sasamarTlos 
administraciul saqmeTa kolegias, investoris mimarT da moiTxova 
mopasuxesTan dadebuli nasyidobis xelSekrulebidan 

                                                                                                                                                                                   
sajarouflebrivi xelSekrulebis problema, Jurnali - `sabWoTa samarTali~, 
#5, 1928. 
407  ix., saqarTvelos uzenaesi sasamarTlos administraciul saqmeTa palatis 
2007 wlis 11 oqtombris bs-442-420(g-07) gadawyvetileba.  
408  ix., saqarTvelos uzenaesi sasamarTlos administraciul saqmeTa palatis 
2007 wlis 15 noembris bs-827-789(g-07) gadawyvetileba.  
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(sainvesticio kontraqtidan) gamomdinare pirgasamtexlos 
dakisreba. aRniSnul saqmeze sadavo gaxda administraciuli da 
samoqalaqo kolegiebis gansjadobis sakiTxi. kerZod, 
administraciul saqmeTa kolegiam miuTiTa saqarTvelos 
administraciuli saproceso kodeqsis 251 muxlis me-2 nawilze, 
romlis Tanaxmad, administraciuli xelSekrulebis dadebasTan, 
SesrulebasTan da SewyvetasTan dakavSirebuli davebi ganixileba 
saerTo sasamarTloebis mier administraciuli samarTalwarmoebis 
wesiT. administraciuli organos mier kerZosamarTlebrivi 
xelSekrulebis dadebasTan, SesrulebasTan da SewyvetasTan 
dakavSirebuli davebi ganixileba samoqalaqo samarTalwarmoebis 
wesiT. 

sasamarTlos miTiTebiT, gansaxilvel SemTxvevaSi davis 
sagans warmoadgens ssip saxelmwifo qonebis erovnuli saagentosa 
da investors Soris dadebuli nasyidobis xelSekrulebis 
arajerovani Sesruleba. sasamarTlos mosazrebiT, dava 
dakavSirebulia kerZosamarTlebrivi xelSekrulebis 
SesrulebasTan. amdenad, administraciulma kolegiam miiCnia, rom 
mxareTa Soris arsebuli sadavo samarTalurTierToba 
gamomdinareobs xelSekrulebidan, romelic administraciuli 
organos mier dadebul samoqalaqo xelSekrulebas ganekuTvneba, 
Sesabamisad, mis SesrulebasTan dakavSirebiT warmoSobili dava, 
samoqalaqo saproceso kodeqsis me-11 muxlisa da saqarTvelos 
administraciuli saproceso kodeqsis 251 muxlis safuZvelze 
samoqalaqo saqmeTa kolegiis gansjadia da samoqalaqo 
samarTalwarmoebis wesiT unda iqnas ganxiluli. 

Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa 
kolegiis 2016 wlis 21 dekembris ganCinebiT ssip saxelmwifo 
qonebis erovnuli saagentos sarCeli mopasuxis mimarT zianis 
anazRaurebis Sesaxeb gansjadobis Taobaze dava gadasawyvetad 
gadaegzavna saqarTvelos uzenaes sasamarTlos. uzenaesma 
sasamarTlom miuTiTa, rom gansjadobis sakiTxis gadawyvetisas 
administraciuli saqmeebis gansjadobis mTavar faqtors, garda im 
faqtisa, rom erT-erTi mxare unda iyos administraciuli organo, 
warmoadgens administraciuli organos qmedebis sajaro-
samarTlebrivi mizanic. gansjadobis sakiTxis gadawyvetisas 
upiratesoba eniWeba sadavo samarTalurTierTobis bunebas da ara 
mxolod subieqtur Semadgenlobas. davis sajaro-samarTlebrivi 
xasiaTis dasadgenad sakmarisi ar aris is, rom davis erT-erTi 
mxare sajaro samarTlis subieqtia, vinaidan SesaZlebelia sajaro 
samarTlis subieqti mxared gamovides kerZosamarTlebriv 
urTierTobebSic. 

zemoaRniSnulidan gamomdinare, sakasacio sasamarTlo 
miiCnevs, rom sadavo samarTalurTierToba gamomdinareobs 
administraciuli (sajaro) kanonmdeblobidan, sasarCelo moTxovna 
exeba kerZo samarTlis subieqtsa da administraciul organos 
Soris arsebuli sajarosamarTlebrivi urTierTobidan 
warmoSobil davas, ris gamoc mocemuli saqme ganekuTvneba 
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saqarTvelos administraciuli saproceso kodeqsis me-2 muxliT 
gansazRvrul sasamarTlos gansjad administraciul saqmes.409 

amgvarad, saqarTvelos uzenaesi sasamarTlos zemoT 
citirebuli gadawyvetilebebidan gamomdinareobs, rom, Tu 
investori saxelmwifosgan SeiZens saxelmwifos sakuTrebaSi 
arsebul qonebas da am qonebaze sainvesticio proeqts 
ganaxorcielebs, qonebis SeZenis xelSekruleba iqneba 
administraciulsamarTlebrivi bunebis da Sesabamisad, misgan 
gamomdinare dava - sasamarTloSi administraciuli kolegiis 
gansjadi. aqedan gamomdinare, kiTxvis niSnis qveS dgas saerTod 
arbitraJis gansjadobis sakiTxi im martivi mizezis gamo, rom 
uzenaesi sasamarTlo `saxelmwifo qonebis Sesaxeb~ saqarTvelos 
kanonis safuZvelze dadebul sainvesticio kontraqts 
administraciuli bunebis xelSekrulebad miiCnevs, rac imas 
gulisxmobs, rom, magaliTad, eqspropriaciis dros gasaCivreba 
unda moxdes individualuri administraciul-samarTlebrivi aqtis 
mimarT dadgenili wesebiT. sasamarTlos dadgenili praqtikiT 
arbitraJis muxls sainvesticio kontraqtSi SesaZloa, 
garkveulwilad, azric ki daekargos, rac, cxadia, gamarTlebulad 
ar unda iqnas miCneuli. amdenad, rodesac saubaria sainvesticio 
kontraqtis samarTlebriv bunebaze, zemoT ganxiluli sasamarTlo 
praqtika aucileblad mxedvelobaSi unda iqnas miRebuli, radgan 
praqtikaSi xSiria SemTxveva, rodesac investori imyofeba 
gaugebar mdgomareobaSi da mas ar SeuZlia imis prognozireba, mis 
mier dadebuli sainvesticio kontraqti sabolood sasamarTlos 
administraciuli kolegiis gansjadi iqneba, samoqalaqosi Tu 
arbitraJis. aseTi gaurkvevloba, ra Tqma unda, uaryofiTad 
aisaxeba sainvesticio garemos ganviTarebisa, gaumjobesebis 
procesze.410 
 

 
 
 
 
 
 
 
 
 
 
 

                                                             
409 ix., saqarTvelos uzenaesi sasamarTlos administraciul saqmeTa palatis 2017 
wlis 23 Tebervlis bs-961-952(g-16) gadawyvetileba.  
410  sakiTxi imis Sesaxeb, Tu ra samarTlebrivi bunebisaa, magaliTad, 
saxelmwifos sakuTrebaSi arsebuli qonebis privatizebis Taobaze dadebuli 
sainvesticio kontraqti, mniSvnelovan rols Seasrulebs sazRvargareT 
gamotanili saarbitraJo gadawyvetilebis saqarTveloSi cnoba-aRsrulebis 
sakiTxzec. am sakiTxze msjeloba ixileT winamdebare disertaciis VIII TavSi.   
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V. evrokavSirSi arsebuli ucxouri investiciebis dacvis reJimi 

1. evrokavSiris gansakuTrebuli statusi investiciebTan 
mimarTebiT 

evrokavSiris erTiani samarTlebrivi politika mniSvnelovan 
gavlenas axdens sainvesticio samarTalzec. Sesabamisad, 
evrokavSiris masStabiT moqmedi regulireba Zalzed specifikuri 
da uaRresad mniSvnelovania qarTuli samarTlisTvis, radgan, 
rogorc araerTxel aRiniSna, `asocirebis Sesaxeb~ SeTanxmeba 
mniSvnelovan valdebulebebs akisrebs saqarTvelos sainvesticio 
samarTlis evrokavSiris samarTalTan harmonizebis kuTxiT.  am 
TvalsazrisiT, mniSvnelovania evrokavSiris qveynebs an/da 
evrokavSiris qveynebsa da araevropul qveynebs Soris dadebuli 
ormxrivi sainvesticio xelSekrulebebis urTierTmimarTebis 
sakiTxi.  

evrokavSiris wevr saxelmwifoebs Soris dadebul ormxriv 
sainvesticio xelSekrulebebs gansakuTrebuli xasiaTi aqvT 
iqidan gamomdinare, rom arsebobs ramdenime qveyana, romlebic 
evrokavSiris wevri ar iyo (mogvianebiT gaxda), ise dado ormxrivi 
sainvesticio xelSekruleba evrokavSiris wevr saxelmwifosTan da 
SemdgomSi isic evrokavSiris wevri gaxda. aseT SemTxvevaSi 
gasarkvevia, ra statusi aqvs ukve dadebul ormxriv sainvesticio 
xelSekrulebas da xom ar uqmdeba aseTi SeTanxmebiT dadgenili 
wesebi. aseTi specifikuri qveynebis ricxvs miekuTvneba 
aRmosavleT evropis qveynebi, magaliTad, poloneTi, ungreTi, 
slovakeTi, CexeTi, litva, latvia, estoneTi, bulgareTi da 
rumineTi. 411  mniSvnelovania sakiTxi imis Sesaxeb, unda 
ganagrZobdes Tu ara evrokavSiris wevr qveynebs Soris dadebuli 
ormxrivi sainvesticio xelSekrulebebi moqmedebas.412 

samarTlebrivi sakiTxebi, romlebic evrokavSiris wevr 
qveynebs Soris dadebuli ormxrivi sainvesticio 
xelSekrulebebidan warmoiSoba, savsebiT gansxvavdeba im 
sakiTxebisagan, romlebsac evrokavSiris wevr da mesame 

                                                             
411Natov N., The EU and Foreign Investment: Some Questions after the New Regulation, Czech 
Yearbook of International Law, volume IV, New York, Juris Publishing, 2013, p 73.  
412Mariani P., The Future of BITs between EU Member States: are intra – EU BITs Compatible with the 
Internal Market? General Interests of Host States in International Investment Law, edited by Giorgio 
Sacerdoti, Pia Acconci, Mara Valenti, Anna De Luca, Cambridge University Press, 2014, p 269. 



  115 

saxelmwifos Soris gaformebuli ormxrivi sainvesticio 
xelSekrulebebi awesrigebs.413 

evropis qveynebis mier dadebuli ormxrivi sainvesticio 
xelSekrulebebi garkveuli specifikurobiT xasiaTdeba. 
magaliTad, specifikuria Tundac investiciis cneba, romelic 
yovelgvar aqtivs gulisxmobs. tradiciulad, evropuli ormxrivi 
sainvesticio xelSekrulebebi ar iTvaliswinebda iseT sakiTxebs, 
romlebic Seexeba Sromis samarTals, garemos dacvas, adamianis 
uflebebis dacvas da sxva msgavs Temebs.414 

rodesac evropaSi aseTi ormxrivi sainvesticio 
xelSekrulebebi formdeboda, kontraqtori mxareebi suverenul 
saxelmwifoebs warmoadgendnen da maT hqondaT moqmedebis 
Tavisufleba, ganesazRvraT ucxour investiciebTan dakavSirebuli 
politika da sxvadasxva erovnul reJims mikuTvnebuli 
pirebisaTvis sxvadasxva mowesrigeba daedginaT. 415  aseve, 
evrokavSiris im wevr qveynebsac, romelTac ormxrivi sainvesticio 
xelSekrulebebi mesame qveynebTan gaaformes, SeeZloT 
damoukideblad da Tavisuflad ganesazRvraT ucxour 
investiciebTan dakavSirebuli sakiTxebi, vinaidan mesame qveynebTan 
urTierTobisas evrokavSiris samarTliT ar izRudebodnen. aseve, 
im droisaTvis evrokavSiris arawevri qveynebsac aseTi ormxrivi 
sainvesticio xelSekrulebebis gaformebisas sakuTari erovnuli 
bazari gaaCndaT da SeeZloT misi damoukidebelad daregulireba. 
mas Semdeg, rac es qveynebi evrokavSirSi gawevriandnen, 
mowesrigeba radikalurad Seicvala, radgan maTi erovnuli bazari 
erTiani bazriT Seicvala, ramac TiToeul wevr qveynas 
damoukidebeli regulireba daakargvina. konkretuli ucxouri 
investiciebi ki Sida investiciebad iqca.416 

imis dasadgenad, ewinaaRmdegeba Tu ara ukve gaformebuli 
ormxrivi sainvesticio xelSekrulebebi evrokavSiris samarTalTs, 
unda ganisazRvros, Tu ra uflebebs aniWebs isini investorebs da 
Tu ra moculobiT ar Seesabameba isini evrokavSiris samarTals. 
ormxrivi sainvesticio xelSekrulebebiT investorebi 
sargebloben samarTliani da Tanaswori mopyrobis, sruli dacvisa 
da usafrTxoebis, aseve, eqspropriaciisagan dacvis uflebebiT. es 
uflebebi, TavisTavad, ar ewinaaRmdegeba evrokavSiris samarTliT 
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dacul uflebebs, Tumca Seusabamoba SesaZlebelia warmoiSvas, 
rodesac evrokavSirSi gawevrianebamde gaformebuli ormxrivi 
sainvesticio xelSekrulebis safuZvelze investors 
gansakuTrebuli dacva eniWeba.417 

aRniSnuli sakiTxis ganxilvis mizniT, mniSvnelovania saqme 
Eureko v. Slovak Republic. Eureko holandiuri finansuri momsaxurebis 
jgufi, romelic slovakeTis respublikaSi Union Helthcare-is - 2006 
wels 100%-iani wiliT mis mier dafuZnebuli filialis 
saSualebiT saqmianobda, kompaniam mopasuxis mimarT aRZra sarCeli 
da uTiTebda, rom sxvadasxva samarTlebrivi reformis Sedegad 
Seicvala janmrTelobis dacvasTan dakavSirebuli kanonmdebloba, 
romelic slovakeTis respublikaSi mis mier investiciis 
ganxorcielebis pirobas warmoadgenda.418 

mosarCelis mtkicebiT, am reformiT ganadgurda misi 
investiciis Rirebuleba da Union Helthcare-Si misi investiciis 
ukanono arapirdapiri eqspropriacia gamowvia. Eureko uTiTebda, 
rom mopasuxis amgvari midgomiT dairRva ormxrivi sainvesticio 
xelSekrulebiT gaTvaliswinebuli dacvis standarti samarTlian 
da Tanaswor mopyrobasa da diskriminaciis akrZalvasTan, srul 
dacvasa da usafrTxoebasTan, mogebisa da dividendebis Tavisufal 
gadacemasTan dakavSirebiT. mosarCelis mier miTiTebuli sadavo 
RonisZiebebi eqceva evrokavSiris xelSekrulebebisa da zogadad, 
evrokavSiris samarTlis farglebSi. Tavad mosarCelemac swored 
evrokomisias mimarTa moTxovniT da swored aq uTiTebda, rom 
slovakeTis respublikis mier miRebuli axali sakanonmdeblo 
mowesrigeba ewinaaRmdegeboda evrokavSiris samarTlis ZiriTad 
principebs.419 

aq sagulisxmoa is garemoeba, rom jandacvis sistemebi 
evrokavSiris wevr qveynebs Soris gansxvavebulia. evrokavSiri 
wevr qveynebs ar zRudavs maTi jandacvis sistemebis mimarT 
reformis gatarebisagan im farglebSi, rom igi gaumjobesdeba da 
amasTan, ar SeewinaaRmdegeba evrokavSiris samarTliT dadgenil 
standartebs.420 

evrokomisiam aRniSnul saqmesTan dakavSirebiT daadgina, rom 
mopasuxe saxelmwifos mier gatarebuli reforma evrokavSiris 
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samarTalTan Sesabamisi iyo, xolo saarbitraJo tribunalma, 
romelic aRniSnul davas ixilavda, investiciis beneficiar 
saxelmwifos investorisaTvis kompensaciis gadaxda daakisra. 
swored aseTi ori paraleluri procesi warmoadgens udides 
safrTxes davaSi CarTuli saxelmwifosaTvis. aqedan gamomdinare, 
mniSvnelovania dadgindes, Tu vis kompetencias warmoadgens 
sadavo sakiTxis ganxilva.421 

unda aRiniSnos, rom investiciis beneficiari saxelmwifos 
misi interesis dacvisa da ormxrivi sainvesticio 
xelSekrulebidan gamomdinare saarbitraJo davis ganxilvis 
Tavidan aridebis mizniT SeuZlia miuTiTos tribunalis 
ararsebul iurisdiqciaze, radgan evrokavSiris samarTlis 
upiratesobidan gamomdinare da zemoaRniSnuli safuZvliT, aseTi 
ormxrivi sainvesticio xelSekruleba Sewyvetilad miiCneva. 
amasTan, saarbitraJo tribunalebis mier aseTi zogadi argumentis 
safuZveliT iurisdiqciis dadgenaze uaris Tqma sakmaod uCveulo 
iqneba.422 

2. `lisabonis aqti/SeTanxmeba~ ZalaSi Sesvlis Sedegebi 

zogadad, unda aRiniSnos, rom evropaSi evroparlamentis 
uflebamosilebebi gansakuTrebiT lisabonis aqtis/SeTanxmebis 
Semdeg gaizarda da gaZlierda. 423  wevri saxelmwifoebisagan 
evrokavSirisaTvis kompetenciis aseTma gadacemam mravali 
mniSvnelovani problema Seqmna da warmoSva bevri rTuli 
samarTlebrivi, institucionaluri, ekonomikuri da politikuri 
sakiTxi, romlebic xangrZlivi periodis ganmavlobaSi iqneba 
ganxilvis sagani. aseT sakiTxTagan aRsaniSnavia evrokavSiris 
wevri qveynebis mier gaformebuli gare da Sida ormxrivi 
sainvesticio xelSekrulebebis jerac gadauwyveti bedi, ucxouri 
pirdapiri investiciis definiciis zusti ganmartebis nakleboba 
da am ukanasknelTan dakavSirebiT evrokavSirisa da misi wevri 
qveynebis kompetenciis ganawileba.424 

dResdReobiT, `lisabonis aqtis~ safuZvelze evrokavSirs 
aqvs eqskluziuri kompetencia dados sainvesticio SeTanxmebebi. 
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aRniSnulma farTo kari gauxsna mas aziis saxelmwifoebTan 
saerTaSoriso savaWro da sainvesticiosamarTlebrivi 
SeTanxmebebis dadebisTvis. 425  garda am sakiTxisa, sainteresoa 
`lisabonis aqtis~ ZalaSi Sesvlis Semdgom evrokavSiris 
masStabiT moqmedi sainvesticiosamarTlebrivi regulaciebic, 
romlebsac pirdapir Tu iribad saqarTvelosTan mimarTebiTac 
aqvT gavlena.  

2.1. kompetenciis ganawileba 

`lisabonis aqtis~ ZalaSi Sesvlamde evrokavSirs ar hqonda 
gaformebuli saerTaSoriso xelSekruleba an SeTanxmeba, romlis 
safuZvelzec moxdeboda mesame saxelmwifoebTan sainvesticio 
sakiTxebis daregulireba. 426  evrokavSiris upirveles mizans 
warmoadgenda da dResac warmoadgens wevri qveynebis bazrebis 
gaerTianeba. 427  am mowesrigebis safuZvelze wevri qveynebis 
fizikuri Tu iuridiuli pirebis erovnuli reJimisadmi 
kuTvnilebam mniSvneloba dakarga, radgan erTian bazarze 
erovnuli safuZvliT gansxvaveba aikrZala `evrokavSiris 
funqcionirebis Sesaxeb SeTanxmebis~ (TFEU-is) me-18 muxliT. 428 
Sesabamisad, yvela wevri qveyana valdebulia evrokavSiris 
moqalaqeebis, rogorc fizikuri, ise iuridiuli pirebis mier 
warmoebuli samewarmeo saqmianobis mimarT gamoiyenos is 
kanonmdebloba, romelsac am konkretuli qveynis moqalaqeebis 
mimarT gamoiyenebda. sabolood ki, TFEU-is 63-e muxlis 
Sesabamisad, aikrZala yvela SezRudva wevr qveynebs Soris da 
aseve, wevr qveyanasa da mesame qveynebs Soris kapitalis 
moZraobasTan dakavSirebiT. 429  Sesabamisad, evrokavSiri 
saerTaSoriso sainvesticio da savaWro SeTanxmebebis erT nawils 
ukve SeuerTda da ganagrZobs molaparakebebs sxvadasxva 
SeTanxmebaze.430 
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evrokavSiris wevri qveyana evrokavSiris wevrobasTan erTad 
aRiarebs evrokavSiris samarTlis suverenitets. upiratesobis 
principis Tanaxmad, evrokavSiris samarTali erovnul samarTalze 
upiratesia. erovnuli sasamarTloebis mimarT dadgenilia 
valdebuleba, romlis Tanaxmadac, maT unda gamoiyenon 
evrokavSiris samarTlis normebi im SemTxvevaSi, Tu am 
ukanasknels erovnuli samarTliT dadgenili mowesrigeba 
ewinaaRmdegeba. aRniSnuli valdebuleba arsebobs, miuxedavad 
imisa, Tu rodis moxda aseTi normis miReba, evrokavSiris 
samarTliT dadgenili mowesrigebis SemoRebamde Tu Semdeg. 431 
aqedan gamomdinare, evrokavSiris wevri qveynebi uflebamosili 
arian SeimuSavon sakuTari mowesrigeba im sakiTxebTan 
dakavSirebiT, romlebic evrokavSiris mier ar aris 
daregulirebuli.432 

`lisabonis aqtis~ ZalaSi Sesvlis Semdeg mxolod ori 
saxis gamosayenebeli samarTlis wyaro arsebobs evrokavSiris 
wevr qveynebs Soris urTierTobis mimarT: erovnuli samarTali da 
evrokavSiris samarTali. 433  saerTaSoriso samarTlis gamoyeneba 
SesaZlebelia mxolod mesame qveynebTan an saerTaSoriso 
organizaciebTan arsebul urTierTobebSi.434 

`lisabonis aqts~ ucxouri pirdapiri investiciis sferoSi 
kompetencia evrokavSiris wevri qveynebidan Tavad evrokavSirze 
gadaaqvs. Sesabamisad, am mowesrigebiT swored evrokavSirs gaaCnia 
eqskluziuri kompetancia, awarmoos molaparakebebi da gaaformos 
ormxrivi sainvesticio xelSekrulebebi ucxour pirdapir 
investiciebTan dakavSirebiT. aqedan gamomdinare, evrokavSiris 
wevri qveynebi dakargaven kompetencias, awarmoon molaparakebebi 
da gaaformon ormxrivi sainvesticio xelSekrulebebi im 
sakiTxebTan dakavSirebiT, romlebic evrokavSiris eqskluziur 
kompetencias miekuTvneba. amasTan, evrokavSiris kompetenciasTan 
dakavSirebiT unda aRiniSnos, rom igi ar aris sakmarisad 
garkveuli.435 
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evrokavSirsa da wevr saxelmwifoebs erTad gaformebuli 
aqvT ramdenime saerTaSoriso xelSekruleba mesame 
saxelmwifoebTan, romlebic ucxouri piradapiri investiciis 
sferoSi arsebul debulebebs Seicavs. am xelSekrulebebis 
miuxedavad, evrokavSiris wevri qveynebi sargeblobdnen 
dominanturi uflebiT sainvesticio urTierTobebis damyarebisas 
mesame saxelmwifoebTan.436 

 
2.2. ukve dadebuli ormxrivi sainvesticio 

xelSekrulebebis samarTlebrivi bedi 
`lisabonis aqtis~ ZalaSi Sesvlamde ivaraudeboda, rom 

evrokavSiris Sida ormxrivi sainvesticio xelSekrulebebi 
Cveulebriv ganagrZobda moqmedebas, Tumca evrosasamarTlos 
gadawyvetilebebis mixedviT, evrokavSiris Sida ormxrivi 
sainvesticio xelSekrulebebi gaZlierebuli Semowmebis qveS 
eqceva, vidre maTi gamoyeneba moxdeba. 437  kompetenciis axleburi 
ganawilebis safuZvelze warmoSobil problemaTagan erT-erTi 
gadauWrelia evrokavSiris wevr qveynebs Soris gaformebuli 
daaxloebiT 191 ormxrivi sainvesticio xelSekruleba.438 

evrokomisiis Tanaxmad, evrokavSiris wevr qveynebs Soris 
dadebuli ormxrivi sainvesticio xelSekrulebebi, romlebic 
evrokavSiris samarTliT mowesrigebul sakiTxebs Seexeba, Seicavs 
mraval Seusabamobas, rac evrokavSiris wevri qveynebis 
moqalaqeebis mimarT diskriminaciis safuZvels warmoadgens. aqedan 
gamomdinare, wevr qveynebs moeTxovebaT aseTi ormxrivi 
sainvesticio xelSekrulebebis Sewyveta.439 evrokomisiis mtkicebiT 
aRniSnuli ormxrivi sainvesticio xelSekrulebebis mxare wevrma 
qveynebma sul mcire unda Secvalon an ukeTes SemTxvevaSi – 
Sewyviton aseTi xelSekrulebebi, raTa Tavidan iqnas acilebuli 
nebismieri saxis diskriminacia. evrosasamarTlom es pozicia 
daafiqsira mis gadawyvetilebaSi avstriis, SvedeTisa da fineTis 
winaaRmdeg. aseTive dava daniis winaaRmdeg Sewyda im mizeziT, rom 
daniam gamoTqva mzadyofna Sesabamisi ormxrivi sainvesticio 
xelSekrulebis Sewyvetis Sesaxeb. sxva qveynebmac, rogorebicaa, 
magaliTad, malta, romelmac mis mier SveicariasTan 1965 wels 
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gaformebuli ormxrivi sainvesticio xelSekruleba Sewyvita, 
msgavsi gza airCia.440 

gasaziarebelia iuridiul literaturaSi gamoTqmuli 
Sexeduleba, romlis mixedviTac, sruliad gasagebi da misaRebia 
evrokavSiris wevri qveynebis pozicia imasTan dakavSirebiT, rom 
ar surT maT mier investorTa dacvis garantiebis Seqmnis mizniT 
gaformebuli ormxrivi sainvesticio xelSekrulebebis Sewyveta, 
vinaidan maTi mizania, darwmundnen imaSi, rom evrokavSirs 
SeuZlia maT mier ukve Seqmnili sainvesticio garemos tolfasi 
dacvis garantiebiT investorebis uzrunvelyofa.441  

aRniSnulma gadawyvetam investorebis SiSi SesaZloa 
gazardos, radgan wevr saxelmwifoebs aqvT SesaZlebloba, rom 
investiciis dacvis dros miuTiTon evrokavSiris samarTalze, 
romelmac SesaZloa Seamciros investiciebis daculobis xarisxi, 
vidre es gaTvaliswinebulia ormxriv sainvesticio 
xelSekrulebaSi. amasTan, SesaZloa problemuri gaxdes ormxrivi 
sainvesticio xelSekrulebiT dadgenili davis ganmxilveli 
arbitraJis gansjadoba. davis ganmxilvel organosTan mimarTebiT 
wevri saxelmwifoebi unda daeyrdnon im argumentebs, romlebsac 
xSirad iyenebs evrokomisia da romelTa Tanaxmadac, evropis 
marTlmsajulebis sasamarTlo (ECJ) aris erTaderTi da 
eqskluziuri komptenturi organo, romelmac unda ganixilos dava, 
an daeyrdnon komisiis mier gatarebul mosazrebas imasTan 
dakavSirebiT, rom maTi evrokavSirTan gaerTianeba Sedegobrivad 
iwvevs ormxrivi sainvesticio xelSekrulebis dauyovnebliv 
Sewyvetas.442  

saarbitraJo tribunalebi evrokomisiis pozicias ar 
iziareben da sainvesticio davis gadawyvetisas samarTlebriv 
safuZvlad swored aRniSnul SeTanxmebebs iyeneben.443 aRsaniSnavia, 
rom CexeTis respublika (mis winaaRmdeg miRebuli ramdenime 
gadawyvetilebis safuZvelze), italia, malta da slovenia 
evrokomisiis pozicias iziareben, xolo evrokavSiris wevri sxva 
qveynebi upiratesobas zemoaRniSnuli SeTanxmebebis gangrZobad 
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gamoyenebas aniWeben, rac, saboloo jamSi, problemis mogvarebis 
swraf gzas ar warmoadgens.444 

ormxrivi sainvesticio xelSekrulebebis evrokavSiris 
samarTalTan Sesabamisobis sakiTxi ukve ganxilul iqna 
evrosasamarTlos mier. 445  pirvelad 2009 wlis 3 marts 
evrosasamarTlom miiRo gadawyvetileba komisiis mier avstriisa 
da SvedeTis winaaRmdeg aRZrul saqmeze, romelic Seexeboda, erTi 
mxriv, evrokavSiris ori wevri saxelmwifos mier da, meore mxriv, 
sxva mesame saxelmwifos Soris dadebul ormxriv sainvesticio 
xelSekrulebas, romlis safuZvelzec investorebs eniWebodaT 
ufleba Tavisuflad gadaetanaT maT investiciebTan 
dakavSirebuli kapitali. komisiis miTiTebiT, avstriam da 
SvedeTma daarRvies `energetikis qartiis~ debulebebi da maTi 
uflebamosilebis darRveviT gaaformes kapitalis Tavisufal 
gadaadgilebasTan dakavSirebuli ormxrivi sainvesticio 
xelSekruleba. evrosasamarTlom gadawyvetilebaSi miuTiTa, rom 
ormxrivi sainvesticio xelSekrulebebi, romlebic Seicavs 
`energetikis qartiasTan~ Seusabamo debulebebs, am konkretul 
SemTxvevebSi ar Semoifargleba mxolod konkretuli mopasuxeebiT. 
aqedan gamomdinare, evrosasamarTlos gadawyvetilebebs 
SesaZlebelia gavlena hqondes evrokavSiris yvela wevris mier 
gaformebuli ormxrivi sainvesticio xelSekrulebebis mimarT. 446 
sxvagvarad rom iTqvas, evrosasamarTlom calsaxad daadgina, rom 
evrokavSiris qveynebis mier mesame saxelmwifoebTan gaformebuli 
ormxrivi sainvesticio xelSekrulebebi, romlebic arRvevs 
energetikis qartiis 307-e muxls, arRvevs evrokavSiris samarTals. 
evrosasamarTlom daadgina, rom avstriam da SvedeTma 
Seusabamobebis gamosworebis mizniT, Sesabamisi nabijebis 
ganuxorcieleblobiT daarRvies maTi valdebuleba. 
evrosasamarTlos gadawyvetilebaSi ar miuTiTebia aseTi 
Seusabamobis Sedegebze, Tumca evrosasamarTlos samarTlis 
Tanaxmad, Seusabamobis SemTxvevaSi wydeba aseTi Seusabamobis 
Semcveli xelSekruleba. es valdebuleba evrosasamarTlos mier 
dadgenili iqna saqmeSi Kadi and Al Barakaat.447 
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3. pirdapiri ucxouri investiciis cneba evrokavSiris samarTalSi 

evrokavSiris eqskluziuri kompetencia dakavSirebulia 
mxolod ucxour piradapir investiciasTan. Sesabamisad, 
xelSekrulebebi, romlebic Seexeba investiciebis sxva formebs, 
garda ucxouri pirdapiri investiciebisa, ar eqceva evrokavSiris 
eqskluziuri kompetenciis farglebSi. amasTan, TFEU ar 
gansazRvravs pirdapiri investiciis cnebas.448 ucxouri piradapiri 
investiciebi xSirad miiCneva `globaluri ekonomikuri zrdis 
meqanizmad~. realurad, aRniSnuli sinamdviles Seesabameba, 
vinaidan praqtikulma dakvirvebam cxadyo, rom ucxouri 
investiciebs qveynisa da misi erovnuli ekonomikis ganviTarebaSi 
didi wvlili Seaqvs.449 

 evrosasamarTlom pirdapiri investiciis farglebi Semdegi 
saxiT gansazRvra: `pirdapiri investiciis Sinaarsi moicavs 
nebismieri saxis investicias, romelic ganxorcielebulia 
fizikuri an iuridiuli piris mier da romelic pirebs Soris 
pirdapiri kavSirebis damyarebis an SenarCunebis mizans emsaxureba 
da romelic iuridiul pirebis mier kapitalis ekonomikuri 
saqmianobisaTvis gamoyenebis saSualebaa...~. evrosasamarTlom aseve 
daagina, rom 25%-iani monawileoba pirdapir investicias 
warmoadgens. amasTan, evrosasamarTlos surs gamoiyenos moqnili 
midgoma. sabolood ki, terminebi `efeqturi marTva~ an 
`kontoroli~ ras niSnavs evrokavSiris samarTlis mixedviT, 
cxadi ar aris.450 

aqedan gamomdinare, sasurvelia, `piradpiri investiciis~ 
cnebis ganmartebis sxva samarTlebriv institutebSi moZieba. 
magaliTad, IMF 451  ucxour piradapir investicias gansazRvravs, 
rogorc: `registrirebul an araregistrirebul kompanias, 
romelSic investori, romelic sxva qveynis rezidentia, flobs 
minimum 10%-ian wils/aqciebs an xmis/eqvivalentur uflebas~. 
msgavsia ekonomikuri TanamSromlobisa da ganviTarebis 
organizaciis (OECD-is)452 definiac, romlis Tanaxmadac, ucxouri 
pirdapiri investicia daxasiaTebulia ucxour kompaniaSi 
grZelvadiani sul mcire 10%-iani monawileobiT. Sesabamisad, 
aRniSnuli institutebi warmoadgens imis karg mizezs, Tu ratom 

                                                             
448Burgstaller M., The Future of Bilateral Investment Treaties of EU Member States, European Yearbook 
of International Economic Law, edited by Marc Bungenberg, Jorn Griebel, Steffen Hindelang, Special 
Issue: International Investment Law and EU Law, Berlin, Heidelberg, Springer Publishing, 2011, p 62.  
449 Nowak C., Legal Arrangements for The Promotion and Protection of Foreign Investments Within the 
Framework of the EU Association Policy and European Neighbourhood Policy, European Yearbook of 
International Economic Law, Special Issue: International Investment Law and EU Law, edited by Marc 
Bungenberg, Jorn Griebel, Steffen Hindelang, Berlin, Heidelberg, Springer Publishing, 2011, p 105. 
450Burgstaller M., The Future of Bilateral Investment Treaties of EU Member States, European Yearbook 
of International Economic Law, edited by Marc Bungenberg, Jorn Griebel, Steffen Hindelang, Special 
Issue: International Investment Law and EU Law, Berlin, Heidelberg, Springer Publishing, 2011, p 63.  
451 International Monetary Fund - Seiqmna 1944 wels.  
452 organizaciis Sesaxeb dawvrilebiT ixileT: Dillon S., International Trade and Economic 
Law and the European Union, Oxford University Press, 2002, p 99.   



  124 

miiCneva ucxouri pirdapiri investiciis damaxasiaTebel niSnad 
ucxour kompaniaSi minimum 10%-iani wilis floba.453 

TFEU-is 207-e muxli evrokavSiris kompetenciis SezRudvis 
sxva saSualebas ar Sicavs. amis miuxedavad, komentatorebis 
nawili amtkicebs, rom evrokavSiris kompetenciisadmi Semdgomi 
SezRudvebi unda iqnas gamoyenebuli. kerZod, igi SezRuduli unda 
iyos ucxouri piradpiri investiciis cnebiT im farglebSi, 
romelic saerTaSoriso savaWro samarTalSi arsebobs. 454 

`lisabonis aqtis~ 207(1) muxlis Tanaxmad, evropis kavSirma 
moipova eqskluziuri kompetencia ucxour pirdapir 
investiciasTan dakavSirbiT. amis miuxedavad, ucxour pirdapir 
investiciis uzustesi mniSvneloba da Sesabamisad, evropis 
kavSiris aseTi kompetenciis gafarToeba gaurkveveli rCeba. aqedan 
gamomdinare, zemoaRniSnuli qmnis potenciur siurealistur 
viTarebas, rodesac mecnierebsa da komentatorebs eZlevaT 
SesaZlebloba, idaon da amtkicon gansxvavebuli poziciebi 
swored kanonmdeblis mier ganmartebis gareSe datovebul 
sakiTxebTan dakavSirebiT.455 

`lisabonis aqtis~ mier dadgenili mowesrigebis safuZvelze 
arsebobs riski imisa, rom evropis kavSiris kompetencia 
gaurkvevli darCeba ganusazRvreli droiT. sxvadasxva mecnieris 
mosazrebiT, realuria riski, rom komisia da sabWo kamaTis 
safuZvelze sabolood davas evrosasamarTlos gadascems. am 
viTarebaSi dainteresebas iwvevs is, Tu ramdenad mizanSewonilia 
`lisabonis aqtis~ safuZvelze evropis kavSirisaTvis eqskluziuri 
kompetenciis gadacema. aseve, sainteresoa axleburi mowesrigebisa 
da Zveli evropis kavSiris mmarTvelobiTi sistemis mimarTeba 
sainvesticio sakiTxebis mimarT.456 

rasakvirvelia, normaluria da, rogorc wesi, evropis 
kavSiris iseTi Tavdapirveli da kvazi konstituciuri wyaro, 
rogoricaa `lisabonis aqti~, ar gansazRvravs detalurad 
ucxouri piradapiri investiciis definicias, rac naklebad 
normaluria. igive wevri qveynebi, romlebic, rogorc `lisabonis 
aqtis~ proeqtis SemuSavebasa da evropis kavSiris iseTi 
institutebis SeqmnaSi, rogorebicaa, komisia, sabWo da parlamenti, 
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monawileobdnen, ver axerxeben Sejerdnen ZiriTadi koncefciis 
iseT identur interpretaciaze, romelic evropis kavSiris 
kanonmdeblobis fuZemdebluri bunebis Sesabamisi iqneba.457 

amdenad, evrokavSiris masStabiT arsebuli zemoaRniSnuli 
problemuri sakiTxebi male saqarTvelosTvisac mniSvnelovani 
gaxdeba, ramdenadac saqarTvelos mier aRebuli gezi evrokavSirSi 
gawevrianebis Taobaze, swored imas gulisxmobs, rom sainvesticio 
politika iseTive unda iyos, rogorc es evrokavSirSia. 
Sesabamisad, is sakiTxi, rom evrokavSiria ucxour pirdapir 
investiciebTan dakavSirebul sakiTxebze eqskluziurad 
kompetenturi, gulisxmobs imas, rom es sakiTxi sul male 
saqarTvelosTvisac mniSvnelovani da aqtualuri iqneba Tundac 
mxolod im mizeziT, rom qveyanaSi umsxviles investorebs 
evrokavSiris arawevri saxelmwifoebis investorebi warmoadgenen.  

gasaziarebelia qarTul literaturaSi gamoTqmuli 
Sexeduleba, romlis Tanaxmadac, `lisabonis aqtma~ investiciebTan 
dakavSirebul or ZiriTad SekiTxvas gasca pasuxi. erTi mxriv, 
dadgenil iqna, Tu rogor unda iyos mesame saxelmwifos mxridan 
investirebisas evrokavSiris damoukideblobis standarti da 
meore mxriv, ganisazRvra konkretulad raSi mdgomareobs 
evrokavSiris kompetencia mesame saxelmwifos mier 
ganxorcielebul investiciebTan dakavSirebiT. 458  amasTan, 
miuxedavad sakiTxis aseTi metnaklebad amomwuravi gadawyvetisa, 
lisabonis aqtma garkveuli problemebi, romlebic zemoT aRiniSna, 
mainc warmoSva.  

4. davis gadawyvetis praqtikuli aspeqtebi 
4.1. arbitraJisa da evrosasamarTlos 

urTierTmimarTeba 

zogadad, evrokavSirSi ukve warmoiSva sakiTxi investorsa 
da saxelmwifos Soris warmoSobili davis gadawyvetis 
meqanizmebis ganaxlebasa da reformaze. 459  sainvesticio 
arbitraJisa da evropis kavSiris samarTlis specialistebisaTvis 
kargad aris cnobili, rom am droisaTvis mravali mimdinare 
saarbitraJo procesia, romlebic e.w. evrokavSiris Sida ormxriv 
sainvesticio xelSekrulebebs Seexeba. praqtikaSi es niSnavs, rom 
evrokavSiris investori konkretuli wevri qveynidan, magaliTad, 
invstori holandiidan uCivis evrokavSiris wevr saxelmwifos, 
magaliTad, slovakeTis respublikas da mis moTxovnas amyarebs 
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niderlandebis saxelmwifosa da slovakeTis respublikas Soris 
gafomebul Sesabamis ormxriv sainvesticio xelSekrulebaze. aseTi 
saxis evrokavSiris Sida saarbitraJo davebis mimarT 
SesaZlebelia gamoyenebul iqnas iseTi gansxvavebuli saarbitraJo 
wesebi da institutebi, rogorebicaa, magaliTad, stokholmis 
saarbitraJo palatis wesebi, UNCITRAL an ICSID. saerTaSoriso 
sajaro samarTlis perspeqtividan aRsaniSnavia, rom ukanaskneli 
wesebis Tanaxmad, ar aris SesaZlebeli saarbitraJo tribunalis 
gadawyvetilebis gasaCivreba evrokavSiris wevri qveynis 
sasamarTloSi.460 

garda zemoaRniSnulisa, evrokavSiris Sida ormxrivi 
sainvesticio xelSekrulebebidan gamomdinare saarbitraJo davebi, 
rodesac saubaria evrokavSiris samarTlis perspeqtividan, ver 
eqceva saerTo savaWro politikis farglebSi. kerZod, isini, 
garkveulwilad, warmoSobs calkeul iurisdiqciul problemebs, 
romlebic axali evrokavSiris ucxouri piradpiri investiciebis 
politikisa da evrokavSiris wevr qveynebsa da mesame qveynebs 
Soris dadebuli ormxrivi sainvesticio xelSekrulebebis 
kavSiridan gamomdinareobs.461  

yvelaze gavrcelebuli mosazrebis Tanaxmad, praqtikaSi 
evrokaSiris samarTals gaaCnia upiratesi Zala wevri qveynebis 
erovnul samarTalTan mimarTebiT. aseve, gavrcelebulia midgoma, 
romlis Tanaxmadac, evrokavSiris wevri qveynebis moqalaqeebs 
SeuZliaT sakuTari uflebebi daicvan ara uSualod erovnuli 
samarTlis, aramed evrokavSiris samarTlis normebis 
safuZvelze.462 

TFEU-s 267-e muxli adgens, rom evrokavSiris samarTlis 
Tanaxmad, erovnul sasamarTloebs aqvT SesaZlebloba, waradginon 
evrokavSiris samarTalTan dakavSirebuli sakiTxebis 
evrosasamarTloSi. amis miuxedavad, 1982 wels precenedntul 
saqmeSi Nordsee evrosasamarTlom daadgina, rom mxareTa 
SeTanxmebiT dafuZnebul saarbitraJo tribunalebs ar aqvT 
uflebamosileba ganaxorcielon winaswari miTiTeba. kerZod, 
evrosasamarTlos ganmartebiT, saarbitraJo SeTanxebis 
safuZvelze Seqmnili saarbitraJo tribunalebis buneba wminda 
kerZo xasiaTis matarebelia, vinaidan misi uflebamosileba 
mxareTa nebis avtonomiis safuZvelzea warmoSobili da aqedan 
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gamomdinare, igi ar aris `wevri qveynis sasamarTlo an tribunali~ 
TFEU-is 267-e muxlis gagebiT.463 

evrosasamarTlom saqmeSi Eco Swiss daakoreqtira Nordsee 
doqtrinis iuridiuli Zala da ganmarta, rom, rodesac 
evrokavSiris samarTalTan dakavSirebuli sakiTxebi warmoiSoba 
mxareTa SeTanxmebis safuZvelze Seqmnil saarbitraJo 
tribunalTan mimarTebiT, Cveulebiv sasamarTloebs ar aqvT 
uflebamosileba gadawyviton aRniSnuli sakiTxebi konkretulad 
saarbitraJo gadawyvetilebis ganxilvis dros.464 

zemoaRniSnuli msjelobidan gamomdinare, nebismier 
SemTxvevaSi evrokavSiris samarTlis sakiTxebi, romlebic 
ganixileba Sida evrokavSiris ad hoc, ICC, stokholmis saarbitraJo 
palatis wesebis (SCC) an UNCITRAL saarbitraJo tribunalebis mier, 
SesaZlebelia gadacemul iqnas evrosasamarTlosaTvis, Tu 
saarbitraJo gadawyvetilebebi gasaCivrdeba evrokavSiris wevri 
qveynis sasamarTloebSi. aqedan gamomdinare, praqtikuli da 
samarTliani iqneba, Tu saarbitraJo tribunalebs eqnebaT 
uflebamosileba, mizanSewonilobis SemTxvevaSi, winaswari 
gadawyvetilebis safuZvelze mimarTon evrosasamarTlos.465 

mniSvnelovania, rom yvela gaformebuli ormxrivi 
sainvesticio xelSekruleba Seicavs wesebs an wesebze miTiTebas, 
romlebsac eqvemdebareba investorsa da saxelmwifos Soris 
warmoSobili saarbitraJo dava. aRniSnuli gamowveulia im 
faqtiT, rom ucxouri pirdapiri investiciis importze 
orientirebul qveynebSi aseTi investiciebis dacvis standartebi 
evrokavSiris wevr qveynebSi an aSS-Si moqmed wesebze dabalia. 
Sesabamisad, ormxriv sainvesticio xelSekrulebebSi mocemuli 
mowesrigebis mTavar mizans warmoadgens is, rom investorebis 
saWiroeba damatebiTi dacvis Sesaxeb garantirebuli iyos 
investiciis beneficiari qveynis sasamarTlo sistemisagan 
damoukidebeli sistemis mier. aqedan gamomdinare, swored 
ormxrivi sainvesticio xelSekrulebebi aniWebs investorebs 
uflebamosilebas investiciis beneficiari qveynis mier nakisri 
valdebulebis darRvevis SemTxvevaSi kompensaciis moTxovniT 
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mimarTon konkretuli relevanturi ormxrivi sainvesticio 
xelSekrulebiT gansazRvrul saerTaSoriso arbitraJs.466  

davis saerTaSoriso arbitraJis mier gadawyvetis 
upiratesobebidan erT-erT mniSvnelovan upiratesobas warmoadgens 
isic, rom gadawyvetilebebi, rogorc wesi, efuZneba ormxrivi 
sainvesticio xelSekrulebiT, saerTaSoriso samarTlis wesebiTa 
da principebiT da aseve, zogierT SemTxvevaSi erovnuli 
samarTliT dadgenil normebs. Sesabamisad, dava saerTaSoriso 
sainvesticio samarTlis saerTaSorisod aRarebuli wesebis, 
principebisa da koncefciebis erToblivi gamoyenebiT wydeba. 
mniSvnelovania isic, rom davis gadawyvetaSi monawileobas iReben 
sainvesticio samarTlis eqspertebi arbitrebis saxiT, rac 
investorisaTvis damatebiT garantias warmoadgens, vinaidan davis 
ganmxilveli kvalificiuri arbitrebi ar moeqcevian investiciis 
beneficiari saxelmwifos mier erovnuli samarTlis nomrebis 
manipulaciuri ganmartebis gavlenis qveS.467 

saarbitraJo ganxilvis erT-erT dadebiT mxared miiCneva 
isic, rom gadawyvetileba sabolooa, rac wagebul investiciis 
beneficiar saxelmwifos ukrZalavs gadawyvetilebis usasrulo 
gasasCivrebas da gadawyvetilebis aRsrulebis gaWianurebasa da 
Tavis aridebas. amasTan, saarbitraJo wesebi, magaliTad, UNCITRAL 
wesebi iTvaliswinebs erovnuli sasamarTlos mier 
gadawyvetilebis gauqmebis konkretul safuZvlebs. 468  ICSID 
konvenciac iTvaliswinebs konkretul pirobebsa da safuZvlebs 
saarbitraJo gadawyvetilebis gauqmebasTan dakavSirebiT.469 

sainteresoa, kompetenciis evrokavSirisadmi gadacemis 
paralelurad rogor moxdeba ormxriv sainvesticio 
xelSekrulebebSi mocemuli saerTaSoriso saarbitraJo 
tribunalebis mier davis gadawyvetis wesebis integrireba 
axlebur mowesrigebaSi. imis dasadgenad, Tu rogoria 
evrosasamarTlos damokidebuleba saerTaSoriso 
sasamarTloebisadmi da investorsa da saxelmwifos Soris 
sainvesticio davis ganmxilvel saarbitraJo tribunalebis mimarT, 
mniSvnelovania, Tavdapirvelad, ganisazRvros saerTaSoriso 
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samarTlisa da evropuli samarTlis urTierTmimarTeba, rogorc 
es evrosasamarTlos mier aris dadgenili.470 

pirveli, rac evrosasamarTlom daadgina, aris is, rom 
evrokavSiris samarTlis normebi sui generis bunebisaa, rac 
aRniSnuli samarTlis normebis upirates mniSvnelobas 
ganapirobebs. kerZod, evrokavSiris xelSekrulebebiT dadgenili 
normebi samarTlis sxva wyaroebze, maT Soris, saerTaSoriso 
samarTalsa da evrokavSiris wevri qveynebis konstituciuri 
samarTlis normebze, maRal safexurze imyofeba ierarqiulad.471 

garda amisa, evrosasamarTlos praqtikis Tanaxmad, yvela 
wevri qveynis erovnuli sasamarTlo evrokavSiris samarTlis 
normebis erTiani interpretaciis mizniT valdebulia swori 
gadawyvetilebis miRebisaTvis saWiroebis SemTxvevaSi nebismier 
dros mimarTos evrosasamarlos winaswari gadawyvetilebis 
miRebis moTxovniT. metic, evrosasamarTlom aseTi valdebuleba 
wevri qveynebis uzenaesi sasamarTloebis mier nebismieri saqmis 
ganxilvis SemTxvevaSi daadgina. aRsaniSnavia, rom zogierTi wevri 
qveynis sasamarTlo uyuradRebod tovebs evrosasamarTlos am 
moTxovnas. kerZod, magaliTad, germaniis sakonstitucio 
sasamarTlos arasdros miumarTavs evrosasamarTlosaTvis raime 
ganmartebis moTxovniT.472 

evrosasamarTlo misTvis miniWebuli kompetenciis farTo 
farglebiT sargeblobisas zogierT SemTxvevaSi wevr qveynebs, 
romlebic garkveuli TvalsazrisiT mainc rCebian sajaro 
saerTaSoriso samarTlis damoukidebel subieqtebad da, aqedan 
gamomdinare, aqvT saerTaSoriso SeTanxmebebis dadebis ufleba, 
ukrZalavs Tavisuflad moqmedebis am SesaZleblobas im mizeziT, 
rom saerTaSoriso xelSekrulebebi evropis samarTlebriv 
wesrigTan Seusabamoa. amgvarad, evrosasamarTlo piramidis 
mwvervalzea moqceuli misi uflebamosilebebiT da upirobo 
upiratesobiT sargeblobs wevri qveynebis erovnul 
sasamarTloebTan mimarTebiT.473 

 
4.2. evrokavSiris pasuxismgeblobis sakiTxi 
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erT-erTi mniSvnelovani sakiTxi, romlis pirispirac 

evrokavSiri aRmoCnda, Seexeba uaRresad sadavo sakiTxs imasTan 
dakavSirebiT, Tu ra proporciiT unda ganawildes sainvesticio 
davebidan gamomdinare pasuxismgebloba da finansuri 
valdebulebebi evrokavSirsa da mis wevr qveyanas Soris. 474  amave 
sakiTxis Tanmxlebi Temaa Sesabamisi mopasuxis gansazRvrac.475 

aRniSnuli sakiTxi ukve ganxiluli iqna evrokomisiis mier 
2010 wels, rodesac komisiam ganacxada, rom evrokavSiri, 
warmodgenili evrokomisiis mier, iqneboda pasuxismgebeli 
evrokavSiris organoebis yvela qmedebaze. amave poziciaze 
dayrdnobiT, swored evrokavSiri unda yofiliyo erTaderTi 
mopasuxe im SemTxvevaSi, rodesac wevrma qveyanam ucxour 
investiciaze zegavlena moaxdina.  

evrokomisiis mier gamocemul sxva dokumentSi, romelic 
aseve 2010 wliT TariRdeba, mocemuli poziciiT, evrokavSirma da 
wevrma qveyanam erToblivad unda miiRos monawileoba im 
saarbitraJo warmoebaSi, romelic evrokavSiris sainvesticio 
xelSekrulebebis safuZvelzea inicirebuli. 2011 wels 
evroparlamentma evrokomisias SesTavaza evrokavSirsa da wevr 
qveyanas Soris wagebuli sainvesticio davis safuZvelze 
dakisrebuli finansuri pasuxismgeblobebis ganawileba.476 

2012 wels evrokomisiis mier SemuSavebuli winadadebis 
Tanaxmad, romelic zemoaRniSnul pasuxismgeblobebTan 
dakavSirebul CarCoebs adgenda, ganisazRvra, rom finansuri 
pasuxismgebloba konkretuli qmedebis Camden subieqts unda 
dakisreboda. 477  e.i. Tu ucxoel investors evrokavSiris an misi 
romelime organos qmedebis safuZvelze mieniWeboda kompensaciis 
miRebis ufleba, pasuxismgeblobac evrokavSirs daekisreboda, 
xolo, Tu zianis momtani qmedeba wevri qveynis mier iqneboda 
ganxorcielebuli, Sesabamisad, pasuxismgebelic wevri qveyana 
gaxdeboda. 478  amasTan, Tu zianis momtani qmedebis ganxorcieleba 
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wevr qveyanas evrokavSiris samarTlis safuZvelze moeTxoveboda, 
pasuxismgebeli evrokavSiri iqneboda.479 

am TemasTan dakavSirebiT mniSvnelovania, ganisazRvros, 
gaformebuli xelSekrulebis xasiaTi. kerZod, mopasuxis 
identificirebisa da finansuri pasuxismgeblobis dakisrebis 
mizniT, unda dadgindes, xelSekruleba Sereulia, Tu igi 
evrokavSiris mier gaformebuli xelSekrulebaa. evroparlamentis 
mosazrebiT, evrokavSiri pasuxismgebelia da warmoadgens 
mopasuxes yvela im sarCelSi, romelic evrokavSiris eqskluziur 
kompetencias mikuTvnebuli wesebis darRvevidan gamomdinareobs, 
miuxedavad imisa, qmedeba evrokavSiris Tu wevri qveynis mier 
ganxorcielda. evrokavSiris kompetenciis gafarToebis Semdeg 
mwvave diskusiis sakiTxs warmoadgenda sakiTxi imis Sesaxeb, 
evrokavSiris sainvesticio xelSekrulebebi wminda evrokavSiris 
xelSekrulebebia, Tu isini Sereul xasiaTs atarebs. 
evrokomisiisa da evroparlamentis winadadebaSi mocemuli 
poziciis ukeT gasagebad kidev erTxel unda aRiniSnos, rom 
evrokavSiri mis eqskluziur kompetenciad miiCnevs ucxour 
investiciebTan (rogorc ucxour pirdapir investiciebTan, ise 
portfelur investiciebTan) dakavSirebul yvela sakiTxze 
xelSekrulebebis gaformebas.480 

zemoaRniSnulis paralelurad, evrokomisia uTiTebs, rom, 
miuxedavad saerTaSoriso pasuxismgeblobis evrokavSirze 
dakisrebisa, SesaZlebelia finansuri pasuxismgeblobis 
evrokavSirsa da wevr qveyanas Soris ganawileba. aqedan 
gamomdinare, swored evrokavSiri warmoadgens mopasuxes 
zemoaRniSnuli normebidan gamomdinare davebSi, Tumca konkretul 
SeTxvevebSi SesaZlebelia wevr qveyanas mieniWos mopasuxed 
gamosvlis uflebamosileba. swored es pozicia miiCnia 
evrokomisiam problemis `pragmatul gadawyvetad~.481 

evrokomisiam mis mier warmodgenil winadadebaSi aRniSna 
isic, rom investoris mimarT, romelmac saarbitraJo dava daiwyo 
evrokavSiris sainvesticio xelSekrulebidan gamomdinare da 
moigo kidec igi, kompensaciis odenoba droulad da srulad unda 
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iqnas gadaxdili. 482  man ar unda iwvnios is Sedegebi, romlebic 
SesaZlebelia mohyves evrokavSirsa da wevr qveyanas Soris 
gadawyvetilebaSi miTiTebuli Tanxis proporciuli ganawilebisas 
warmoSobil potenciur davas. aRniSnuli gadawyveta SesaZlebelia 
problemuri gaxdes im SemTxvevaSi, rodesac wevri qveyana davis 
morigebiT dasrulebas evrokavSirisagan damoukideblad 
gadawyvets da am mizeziT gadaxdasTan dakavSirebiT proporciuli 
ganawilebis Sesaxeb SeTanxmebis miRweva SeuZlebeli aRmoCndeba.483 
evrokomisiam da evroparlamentma SemoTavazebul winadebaSi am 
konkretuli SemTxvevisTvis gaiTvaliswines, rom wevri qveyana 
morigebis uflebis ganxorcielebisas srulad iRebs finansur 
pasuxismgeblobas sakuTar Tavze.484 rac Seexeba evrokavSiris mier 
morigebis uflebis gamoyenebas im SemTxvevaSi, rodesac ziani misi 
qmedebiT aris gamowveuli, mas morigebis ufleba gaaCnia im 
farglebSi, ramdenadac wevr qveyanas finansuri pasuxismgebloba 
ar Seexeba.485 

  
 

5. ucxouri investiciis waxalisebisa da dacvis samarTlebrivi 

saSualebebi evrokavSiris asocirebisa da evropis samezoblo 

politikaSi 

5.1. `asocirebis Sesaxeb SeTanxmeba~   

bolo aTwleulebis manZilze globaluri vaWrobis 
progresulma liberalizaciam ucxouri unvesticiebis dacvis 
mniSvneloba gazarda. aRsaniSnavia, rom samarTlebrivi 
regulaciebi, romlebic ucxouri investiciebis waxalisebasa da 
dacvas Seexeba, umetesad arsebobs iq, sadac evrokavSiri da 
evrogaerTieneba cdilobs konkretul mesame qveynebsa da 
regionebSi mniSvnelovanad ganaviTaros ekonomikuri, politikuri 
an socialuri viTareba. 486  aRniSnuli TanamSromlobis mizans 
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warmoadgens investiciis waxalisebasa da dacvasTan, ormagi 
dabegvris Tavidan aridebasTan, ucxouri investiciebis 
mozidvisaTvis xelsayreli da mimzidveli garemos SeqmnasTan 
dakavSirebuli SeTanxmebebis gaformeba.487 

regionul (evropul) doneze zemoaRniSnuli TanamSromloba 
gamoxatulia mravali ormxrivi SeTanxmebis gaformebaSi, erTi 
mxriv, evrokavSirs da mis wevr qveynebsa da, meore mxriv, 
aRmosavleT evropis, samxreT evropis, CrdiloeT afrikisa da Sua 
aRmosavleTis qveynebs Soris. miuxedavad imisa, rom aseTi 
SeTanxmebebis nawili Seexeba dasavleT balkaneTis qveynebis e.w. 
stabilizaciisa da asociaciis process, mravali maTgani e.w. 
evropis samezoblo politikas aregulirebs, romelic 16 
pirdapiri mezoblisaken, kerZod, alJiris, somxeTis, azerbaijanis, 
belarusis, egviptis, saqarTvelos, israelis, iordaniis, libiis, 
moldovis, marokos, palestinis okupirebuli teritoriis, siriis, 
tunisisa da ukrainiskenaa mimarTuli. zemoaRniSnul SeTanxmebaTa 
orive saxe swored ucxouri investiciebis waxalisebisa da dacvis 
normebs Seicavs.  

mniSvnelovan etaps warmoadgenda 2009 wlis 7 maiss axali 
aRmosavleT partniorobis, erTi mxriv, evrokavSirisa da meore 
mxriv, azerbaijanis, belorusis, saqarTvelos, moldovisa da 
ukrainis mier gakeTebuli erToblivi gancxadeba axali 
asocirebis SeTanxmebebis gaformebis Sesaxeb. 488 imis 
gaTvaliswinebiT, rom `lisabonis aqtis~ safuZvelze evrokavSirs 
pirdapir investiciasTan dakavSirebiT evrokavSirs eqskluziuri 
kompetencia gaaCnia, kontraqtori mxareebi SezRuduli iqnebian 
gamoiyenon sainvesticio samarTalTan dakavSirebuli is normebi, 
romlebic mocemulia, magaliTad, `energetikis qartiasa~ da 
`karibis forumis ekonomikuri TanamSromlobis SeTanxmebaSi~. 489 
aman SesaZlebelia problema warmoSvas, radgan investiciebis 
dacvis TvalsazrisiT isini dacvis mdidar saSualebebs 
iTvaliswinebs, vidre evrokavSiris farglebSi dadebuli 
asocirebis an sxva tipis SeTanxmebebi. 490  Sesabamisad, 
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mizanSewonilia gaanalizdes `asocirebis SeTanxmebisa~ da Rrma 
da yovlismomcveli savaWro SeTanxmebebis Sinaarsi sainvesticio 
sakiTxebTan urTierTkavSirSi 

5.2. `asocirebis SeTanxmebamde~ moqmedi regulireba 

vidre saqarTvelosTan `asocirebis SeTanxmebis~ gaformebis 
Sedegebi gaanalizdeba, mniSvnelovania, ganxiluli iqnas ucxouri 
investiciebis waxalisebisa da dacvis mimarT am dromde moqmedi 
normebi. evrokavSirsa da aRmosvleT partniorobis qveynebs Soris 
ormxrivi saxelSekrulebo urTierToba etapobrivad viTardeboda. 
ori partniorobisa da TanamSormlobis SeTanxmeba daido 
evrokavSirsa da erTi mxriv, ukrainasa da, meore mxriv, moldovis 
respublikas Soris 1998 wels. 1999 wels ki sami damatebiTi 
TanamSromlobis xelSekruleba gaformda evrokavSirsa da 
saqarTvelos, somxeTsa da azerbaijans Soris. zemoaRniSnuli 
xuTi xelSekrulebis mizans warmoadgenda:491 

• (mWidro) politikuri urTierTobis ganviTarebis 
mizniT, mxareebis politikuri dialogisaTvis Sesabamisi garemos 
Seqmna;492 

• mxareebs Soris vaWrobis da investirebisa da 
harmoniuli ekonomikuri urTierTobis waxaliseba da aqedan 
gamomdinare, mdgradi ekonomikuri ganviTarebis xelSewyoba;493 

• samarTlebrivi, ekonomikuri, socialuri, finansuri, 
samoqalaqo samecniero, teqnologiuri da kulturuli 
urTierTobis safuZvlis Seqmna;494 

• konkretuli aRmosavleTis partniori qveynis daxmareba 
misi demokratiis gamyarebasa da ekonomikis ganviTarebaSi.495 
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5.3. partniorobisa da TanamSromlobis SeTanxmebebSi 
invsticiebis waxalisebisa da dacvis farglebi 

1998 wlidan 1999 wlamde, erTi mxriv, evrokavSirsa da mis 
wevr qveynebsa da meore mxriv, ukarianas, moldovis respublikas, 
saqarTvelos, somxeTsa da azerbaijans Soris gaformebuli 
partniorobisa da TanamSromlobis Sesaxeb SeTanxmebebi, 
metnaklebad msgavs da aseve, gansxvavebul regulirebebs Seicavs 
ucxouri investiciebis waxalisebisa da dacvis Sesaxeb. msgavsi 
debulebebis moZebna, ZiriTadad, SesaZlebelia zemoaRniSnuli 
xuTi xelSekrulebis preambulebSi.496 

xuTive SeTanxmebis sxvadasxva nawilSi ki mTiTebulia 
dacvis iseTi garantiebi, rogorebicaa kapitalis Tavisufali 
mimosvla pirdapir investiciasTan dakavSirebiT an investiciasTan 
dakavSirebuli tranzaqciebis sazogadoebrivi usafrTxoeba.497 

es principebi investiciebis waxalisebis mizans emsaxureba, 
vinaidan kapitalis ganxorcielebisa da Tavisufali mimoqcevis 
garantias warmoadgens. aRniSnuli garantiebi gamyarebulia 
saxelmwifos mier nakisri valdebulebiT, daicvas gansaxilveli 
SeTanxmeba. amasTan, TiToeuli xelSemkvreli saxelmwifo 
aradiskriminaciul safuZvelze aniWebs kontraqtori mxaris 
moqalaqes am saxelmwifos sasamarTlosaTvis an Sesabamisi 
administraciuli organosadmi mimarTvis uflebas. mniSvnelovania, 
rom dasaxelebuli garantiebis Seusrulebloba warmoadgens `am 
SeTanxmebebis gamoyenebasa da interpretaciasTan dakavSirebul 
davebs,~ romlebic SesaZlebelia nebismieri mxaris mier gadaeces 
am SeTanxmebebis implementaciis zedamxedvelobis mizniT Seqmnil 
TanamSromlobis komitets.498 

garda zemoaRniSnulisa, xuTive SeTanxmeba Seicavs muxls 
saxelwodebiT `investiciebis waxaliseba da dacva~. am muxlis 
Tanaxmad, am SeTanxmebebiT dafuZnebuli partniorobebis mizans 
warmoadgens, rogorc adgilobrivi, ise ucxouri 
investirebisaTvis xelsayreli garemos Seqmna, rac gansakuTrebiT 
investiciebis dacvis, kapitalis mimoqcevis, investirebis 
SesaZleblobis Sesaxeb informaciis gacvlis sakiTxebs Seexeba. 

                                                             
496 Nowak C., Legal Arrangements for The Promotion and Protection of Foreign Investments Within the 
Framework of the EU Association Policy and European Neighbourhood Policy, European Yearbook of 
International Economic Law, Special Issue: International Investment Law and EU Law, edited by Marc 
Bungenberg, Jorn Griebel, Steffen Hindelang, Berlin, Heidelberg, Springer Publishing, 2011, p 130. 
497 Nowak C., Legal Arrangements for The Promotion and Protection of Foreign Investments Within the 
Framework of the EU Association Policy and European Neighbourhood Policy, European Yearbook of 
International Economic Law, Special Issue: International Investment Law and EU Law, edited by Marc 
Bungenberg, Jorn Griebel, Steffen Hindelang, Berlin, Heidelberg, Springer Publishing, 2011, p 130. 
498 Nowak C., Legal Arrangements for The Promotion and Protection of Foreign Investments Within the 
Framework of the EU Association Policy and European Neighbourhood Policy, European Yearbook of 
International Economic Law, Special Issue: International Investment Law and EU Law, edited by Marc 
Bungenberg, Jorn Griebel, Steffen Hindelang, Berlin, Heidelberg, Springer Publishing, 2011, p 131. 
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amasTan, SeTanxmebebiT TanamSromlobis Sesaxeb Semdegi normebi 
iqna dadgenili:499 

• SesaZleblobis SemTxvevaSi wevr qveynebsa da Sesabamis 
aRmosavleT partniors Soris investiciis waxalisebisa da dacvis 
Sesaxeb xelSekrulebis gaformeba; 

• SesaZleblobis SemTxvevaSi wevr qveynebsa da Sesabamis 
aRmosavleT partniors Soris ormagi dabegvris acilebis 
Semcveli xelSekrulebis gaformeba; 

• Sesabamisi aRmosavleT partniorobis qveynis 
ekonomikaSi ucxouri investiciebis mozidvisaTvis xelsayreli 
pirobebis Seqmna; 

• stabiluri da adekvaturi biznes samarTlisa da 
pirobebis Seqmna da investiciis sferoSi moqmedi samarTlisa da 
regulirebebis Sesaxeb informaciis gacvlis uzrunvelyofa; 

• sxvadasxva RonisZiebis mowyobis gziT sainvesticio 
SesaZleblobebTan dakavSirebuli informaciis gacvlis 
uzrunvelyofa.500 

zemoaRniSnuli debulebebi upiratesad investiciebis 
waxalisebas isaxavs miznad da arafers ambobs maT dacvaze. 
amasTan, evrokavSiris wevr qveynebs mravali ormxrivi 
sainvesticio xelSekruleba aqvs gaformebuli ukrainasTan, 
moldovis respublikasTan, saqarTvelosTan, somxeTTan da 
azerbaijanTan.501 

rogorc aRiniSna, `lisabonis aqtis~ ZalaSi Sesvlis Semdeg 
evrokavSirs gadaecema eqskluziuri kompetencia ucxour pirdapir 
investiciebTan dakavSirebiT. Sesabamisad, daskvnis saxiT 
SesaZlebelia iTqvas, rom aRmosavleT partniorobis farglebSi 
axali `asocirebis SeTanxmebebis~ gaformeba kiTxvis niSnis qveS 
daayenebs sakiTxs imis Sesaxeb, axali ormxrivi asocirebis 
SeTanxmebebis ZalaSi Sesvlis Semdeg ukve arsebuli 
investiciasTan dakavSirebuli partniorobisa da TanamSromlobis 
SeTanxmebebi unda Seicvalos Tu unda Sewydes.502 

                                                             
499 Nowak C., Legal Arrangements for The Promotion and Protection of Foreign Investments Within the 
Framework of the EU Association Policy and European Neighbourhood Policy, European Yearbook of 
International Economic Law, Special Issue: International Investment Law and EU Law, edited by Marc 
Bungenberg, Jorn Griebel, Steffen Hindelang, Berlin, Heidelberg, Springer Publishing, 2011, p 132. 
500 Nowak C., Legal Arrangements for The Promotion and Protection of Foreign Investments Within the 
Framework of the EU Association Policy and European Neighbourhood Policy, European Yearbook of 
International Economic Law, Special Issue: International Investment Law and EU Law, edited by Marc 
Bungenberg, Jorn Griebel, Steffen Hindelang, Berlin, Heidelberg, Springer Publishing, 2011, pp 132-
133. 
501 Nowak C., Legal Arrangements for The Promotion and Protection of Foreign Investments Within the 
Framework of the EU Association Policy and European Neighbourhood Policy, European Yearbook of 
International Economic Law, Special Issue: International Investment Law and EU Law, edited by Marc 
Bungenberg, Jorn Griebel, Steffen Hindelang, Berlin, Heidelberg, Springer Publishing, 2011, p 133. 
502 Nowak C., Legal Arrangements for The Promotion and Protection of Foreign Investments Within the 
Framework of the EU Association Policy and European Neighbourhood Policy, European Yearbook of 
International Economic Law, Special Issue: International Investment Law and EU Law, edited by Marc 
Bungenberg, Jorn Griebel, Steffen Hindelang, Berlin, Heidelberg, Springer Publishing, 2011, p 135. 
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2014 wels saqarTvelom kidev erTxel daafiqsira 
evrokavSirTan TanamSromlobis socialur-ekonomikuri interesi 
da dado SeTanxmeba, romliTac ikisra mTeli rigi samarTlebrivi 
aqtebis evrokavSiris samarTalTan harmonizebis valdebuleba. 
aRniSnuli SeTanxmeba cnobilia `asocirebis Sesaxeb SeTanxmebis~ 
saxeliT. SeTanxmebam garkveuli cvlilebebi moaxdina 
sainvesticio samarTlis sferoSic. amasTan, SesaZloa es 
dokumenti isec ganimartos, rom igi garkveulwilad warmoadgens 
ormxriv sainvesticio xelSekrulebas saqarTvelosa da 
evrokavSirs Soris. es mosazreba kidev ufro gamyardeba, Tu 
mxedvelobaSi iqneba miRebuli `lisabonis aqtic~, romliTac 
evrokavSiris wevri saxelmwifoebi ara cal-calke, aramed erTad 
deben ormxriv sainvesticio xelSekrulebas arawevr qveyanasTan. 
amgvarad, `asocirebis Sesaxeb SeTanxmebiT~ dadgenili ucxouri 
investiciebis dacvis reJimi, kerZod ki, SeTanxmebis me-4 kariT 
gansazRvruli vaWrobasTan dakavSirebuli sakiTxebi, sakmaod 
mniSvnelovani Temebia, ramdenadac evrokavSiris bazari 
mniSvnelovan sainvesticio placdarms warmoadgens aramxolod 
Tavad wevri saxelmwifoebisTvis, aramed qarTuli biznesisaTvis. 
amasTan, mniSvnelovania Tavad wevri saxelmwifoebis biznesis 
qarTuli bazriT dainteresebis sakiTxi da perspeqtivebia. 

`asocirebis Sesaxeb SeTanxmebis~ me-6 Tavis (romelic 
dafuZnebas, momsaxurebiT vaWrobasa da eleqtronuli komercias 
Seexeba) 81-e muxli gansazRvravs, rom es Tavi gavlenas ar axdens 
mxareebis mewarmeobis uflebebze, romlebic maT gaaCniaT 
investiciebTan dakavSirebuli nebismieri arsebuli an momavali 
saerTaSoriso SeTanxmebidan, romlis mxaresac warmoadgens 
evrokavSiris wevri saxelmwifo da saqarTvelo. Sesabamisad, 
SesaZlebelia iTqvas, rom, miuxedavad `asocirebis Sesaxeb 
SeTanxmebis~ dadebisa, yvela ormxrivi sainvesticio 
xelSekruleba, romelic dadebuli hqonda saqarTvelos 
`asocirebis Sesaxeb SeTanxmebamde~, evrokavSiris wevr 
saxelmwifoebTan, iuridiuli Zalis mqonea. 

sagulisxmoa SeTanxmebis 425-e muxlis me-2 punqtis 
danawesic, romlis Tanaxmadac, evrokavSiris Sesaxeb 
xelSekrulebisa da „evrokavSiris funqcionirebis Sesaxeb~ 
xelSekrulebis Sesabamisi debulebebisaTvis zianis miuyeneblad, 
arc winamdebare SeTanxmeba da arc mis safuZvelze 
ganxorcielebuli qmedeba gavlenas ar moaxdens wevri 
saxelmwifoebis uflebamosilebaze, awarmoon ormxrivi 
TanamSromloba saqarTvelosTan an, saWiroebis SemTxvevaSi, 
saqarTvelosTan gaaformon TanamSromlobis Sesaxeb axali 
SeTanxmebebi. am danawesidan gamomdinare, SeiZleba iTqvas, rom 
wevr saxelmwifoebs damoukideblad SeuZliaT iTanamSromlon 
saqarTvelosTan sainvesticio saqmianobis sferoSi, Tumca am 
SemTxvevaSi SesaZloa axali ormxrivi sainvesticio 
xelSekrulebebis dadeba ver moxdes imis gamo, rom `lisabonis 
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aqtiT~ mxolod evrokavSiria uflebamosili arawevr 
saxelmwifosTan dados ormxrivi sainvesticio xelSekruleba. 

`asocirebis Sesaxeb SeTanxmebis~ normebi adgens ZiriTad 
standartebs – saxelmZRvanelo principebs, maT Soris, iseT 
principebs, romlebic damaxasiaTebelia ormxrivi sainvesticio 
xelSekrulebisTvis.503 amasTan, `asocirebis Sesaxeb SeTanxmeba~ ar 
Seicavs investorsa da saxelmwifos Soris davis gadawyvetis 
procedurebTan dakavSirebul sakiTxebis maregulirebel normebs, 
Tumca SeTanxmebis me-80 muxlis me-2 punqtSi mxareebi gamoTqvamen 
Semdgom mzadyofnas, TanamSromlobis gaRrmavebis mizniT, moZebnon 
Sesabamisi gzebi da gamarTon molaparakebebi investiciebis 
dacvasTan da investorisa da saxelmwifos Soris warmoSobili 
davebis mogvarebis procedurebTan dakavSirebiT. Tu `asocirebis 
Sesaxeb SeTanxmebis~ farglebSi saqarTvelosa da evrokavSirs 
Soris moxda SeTanxmeba saxelmwifosa da investors Soris 
warmoSobili davebis mogvarebis erTiani procedurebis SemoRebis 
Sesaxeb, ucnobia, Tu ra bedi eweva, erTi mxriv, saqarTvelosa da, 
meore mxriv, evrokavSiris calkeul saxelmwifoebs Soris ukve 
dadebuli sainvesticio xelSekrulebebis im normebs, romlebic 
swored saxelmwifosa da investors Soris warmoSobili davebis 
mogvarebas exeba. es sakiTxi, savaraudod, mowesrigebuli iqneba im 
dokumentiT, romelic saqarTvelosa da evrokavSirs Soris 
momavalSi gaformdeba. 

amgvarad, SeiZleba isic iTqvas, rom `asocirebis Sesaxeb 
SeTanxmeba~ warmoadgens erTgvar SeTanxmebas, romelic, klasikur 
ormxriv sainvesticio xelSekrulebad Tu ara, msgavsi donis 
samarTlebriv dokumentad mainc SeiZleba iqnas ganxiluli. aqedan 
gamomdinare, SeTanxmebas gansakuTrebuli iuridiuli statusi aqvs 
aramxolod sainvesticio sakiTxebTan mimarTebiT, aramed, 
zogadad, qarTuli samarTlis evropul samarTalTan harmonizebis 
TvalsazrisiTac. sakiTxi kidev ufro aqtualuria maSin, rodesac 
wamoiWreba kiTxva imasTan dakavSirebiT, `asocirebis Sesaxeb 
SeTanxmeba~ uSualod moqmedi samarTalia, Tu mxolod 
deklaraciul xasiaTs atarebs. amasTan, SesaZlebelia Tu ara misi 
warmoSobili davis mimarT gamoyeneba da sxva. 

`asocirebis Sesaxeb SeTanxmebasTan~ erTad sainteresoa 
saqarTvelos mier iseT evrokavSiris qveyanasTan dadebuli 
ormxrivi sainvesticio xelSekrulebis bedi, romelic SeTanxmebis 
dadebis dros ar iyo evrokavSiris wevri qveyana da gaerTianebis 
wevri mogvianebiT gaxda. aseTi erTaderTi qveyana aris rumineTi, 
romelic evrokavSiris wevri 2007 wels gaxda, xolo 
saqarTvelosTan ormxrivi sainvesticio xelSekruleba dado 1998 

                                                             
503mag., SeTanxmebis 79-e muxli adgens upiratesi xelSewyobis reJimis princips. 
aseve, SeTanxmebis me-3 nawili (muxli 248) awesrigebs warmoSobili davis 
gadawyvetis wesebs, riTac igi Cveulebriv ormxriv sainvesticio xelSekrulebas 
miemsgavseba. 



  139 

wels.504 aseT SemTxvevaSi warmoiSoba metad mniSvnelovani sakiTxi 
imis Sesaxeb, wydeba SeTanxmebis moqmedeba Tu avtomaturad 
grZeldeba.  vin unda iyos qarTveli investoris mier rumineTis 
winaaRmdeg aRZrul sarCelSi mopasuxe mxare an vin iqneba aseTi 
sarCelis dakmayofilebis SemTxvevaSi finansuri TvalsazrisiT 
pasuxismgebeli. am sakiTxTan dakavSirebiT rTulia 
erTmniSvnelovani pasuxis Tqma, Tumca savaraudoa, rom rumineTTan 
erTad SesaZloa Tavad evrokavSiris finansuri pasuxismgeblobis 
sakiTxic dadges dRis wesrigSi.  

 
 
 

  

                                                             
504  https://europa.eu/european-union/about-eu/countries/member-countries_en ukanasknelad 
iqna gadamowmebuli - 20.12.2017.  
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VI. eqspropriacia, rogorc ucxoeli investoris uflebebis  

SezRudvis SemTxveva 

1. eqspropriaciis samarTlebrivi Sinaarsi  
eqspropriacia da misi mkacri Sedegebi ucxoeli 

investorebisaTvis gansakuTrebulad SesamCnevi me-20 saukunis 
dasawyisSi gaxda. 505  ucxoeli investorebis dacvis mizniT, 
kapitalis eqsportiori qveynebi eqpropriacias dasaSvebad 
miiCneven mxolod `drouli, adekvaturi da efeqtiani~ kompensaciis 
gadaxdis SemTxvevaSi. aRniSnuli koncefcia cnobilia `hulis 
formulis~ 506  saxeliT. kapitalis importiori qveynebis mier 
aRniSnul sakiTxTan dakavSirebiT sawinaaRmdego pozicia iqna 
dafiqsirebuli da aRiniSna, rom sakuTrebis uflebebi 
miekuTvneboda qveynis Sida regulirebas da ucxoel investorebs 
evalebodaT amis gaTvaliswineba. Sedabamisad, maT, Sida 
investorebis msgavsad, unda gaiTvaliswinon eqspropriaciasTan 
dakavSirebuli riski da saWiroebis SemTxvevaSi moxdes qonebis 
eqspropriacia da kanonmdeblobis safuZvelze da sabazro 
Rirebulebaze nakleb fasad. aRniSnulma dapirispirebam piks 
gaerTianebuli erebis generaluri asambelis gadawyvetilebaSi 
`axali saerTaSorsio ekonomikuri wesrigis~ Sesaxeb miaRwia.507 

erT-erTi sadavo da mniSvnelovani sakiTxi saerTaSoriso 
sainvesticio samarTalSi ucxoeli investoris sakuTrebis 
eqspropriaciis dros kompensaciis gadaxdis valdebulebaa. 508 
saerTaSoriso sainvesticio samarTalSi investorisTvis mis mier 
ganxorcielebuli investiciis eqspropriaciis albaToba 
sainvesticio riskad aris miCneuli.509 miuxedavad imisa, rom riski 
zogadad damaxasiaTebelia investiciisTvis, 510  sakuTreba (aqtivi) 
rom ar SeiZleba eqsproprirebul iqnas saTanado kompensaciis 
gareSe, saerTaSoriso samarTalSi kargad cnobili da miRebuli 
midgomaa. 511  Tanamedrove sainvesticio SeTanxmebebis eramde 
eqspropriaciis akrZalvis wesebs iTvaliswinebda saerTaSoriso 
samomxmareblo, megobruli, savaWro da navigaciis SeTanxmebebi, 
romlebic adgendnen garkveuli dacvis standartebs ucxoeli 
investorebisaTvis. saarbitraJo tribunalebis umravlesoba 
sainvesticio SeTanxmebebis eramdec saubrobda da ganixilavda 

                                                             
505 Krajewski M., The Impact of International Investment Agreements on Energy Regulation, European 
Yearbook of International Economic Law, edited by Christoph Hermann, Jorg Philipp Terhechte, Berlin, 
Heidelberg, Springer Publishing, 2012, p 355.  
506 “Hull formula” 
507Khatidze G., Challenges of Bilateral Investment Treaties, A Need for Legal, Institutional and 
Policymaking Reforms, Scholar’s Press, 2014, p 29. 
508Harten Van G., Investment Treaty Arbitration and Public Law, Oxford University Press, 2007, p 90. 
509 McLachlan QC. C., Shore L., Weiniger QC. M., International Investment Arbitration, Substantive 
Principles, Second edition, Oxford University Press, 2017, p 401.  
510 Ripinsky S., Williams K., Damages in International Investment Law, London, 2008, p 325.  
511Gallagher N., Shan W., Chinese Investment Treaties, Polices and Practice, Oxford University Press, 
2009, p 256.  
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eqspropriaciis sakiTxebs. 512  Tanamedrove ormxrivi sainvesticio 
xelSekrulebebiT gaTvaliswinebuli espropriaciis standartuli 
muxlebis Tanaxmad, eqspropriaciad miiCneva nebismieri SemTxveva, 
romelic moicavs kerZo uflebis droebiT an mudmiv mTlian an 
nawilobriv pirdapir an arapirdapir SezRudvas.513 

imis gaTvaliswinebiT, rom me-20 saukuneSi eqspropriaciis 
SemTxvevebi sakmaod xSir SemTxvevas warmoadgenda 514 , erT-erTi 
pirveli saqme, romelic eqspropriaciis sakiTxs Seexeboda, iyo 
Delagoa Bay and East African Railroad Co. amis Semdgom ki meore msoflio 
omis win 1928 wels mniSvnelovani saqme ukavSirdeboda Chorzow 
Factory Case, sadac germania poloneTisgan iTxovda zianis 
anazRaurebas ori germanuli kompaniisTvis, romlebsac sakuTreba 
CamoarTves. erT-erTi pirveli saqme, romelic eqspropriacias 
ukavSirdeboda, iyo Lena Goldfields v. Russia aRniSnul saqmeSi im 
droisaTvis uCveulo is iyo, rom dava gamomdinareobda koncesiis 
xelSekrulebidan, romelic iTvaliswinebda saarbitraJo daTqmas 
da mxares aniWebda uflebas Tavisi saxelmwifos mxardaWeris 
gareSe edava investiciis beneficiari saxelmwifos 
winaaRmdeg. 515 ucxouri sakuTrebis eqspropriacia arasdros iyo 
akrZaluli, Tumca yovelTvis arsebobda garkveuli wesebis 
Sesrulebis valdebuleba, rac eqspropriacias kanoniers xdida. 
zogadad, nebismieri eqspropriacia kompensaciis gadaxdis gareSe 
gulisxmobs saxelmwifos ukanono moqmedebas da warmoSobs 
anazRaurebis valdebulebas.516 

saerTaSoriso sainvsticio samarTlis praqtikaSi sadavo 
sakiTxia is, Tu konkretulad saxelmwifos ra moqmedebam 
gamoiwvia eqspropriacia. terminTa Soris ramdenime variaciaa, 
kerZod, CamorTmeva, konfiskacia, nacionalizacia, sekvestri, 
iZulebiTi CamorTmeva da sxva mravali. eqspropriacia SeiZleba 
iyos pirdapiri an arapirdapiri, regularuli, mcocavi, de faqto 
da sxva.517 

saqarTvelos mier fineTTan dadebuli ormxrivi 
sainvesticio xelSekrulebis me-5 muxlis Tanaxmad, erTi 
xelSemkvreli mxaris investorTa mier meore xelSemkvreli mxaris 
teritoriaze ganxorcielebuli investiciebi ar eqvemdebareba 

                                                             
512Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
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517Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, pp 450.  



  142 

eqspropriacias, nacionalizacias an sxva nebismier pirdapir da 
arapirdapir zomas, romelsac gaaCnia eqspropriaciis an 
nacionalizaciis  ekvivalenturi xasiaTi, garda im SemTxvevisa, 
roca es xdeba aradiskriminaciul safuZvelze, sazogadoebrivi 
interesebidan gamomdinare da kanonis saTanado proceduris 
Sesabamisad, myisieri, adekvaturi da efeqturi kompensaciis 
sanacvlod. aseTi kompensaciis odenoba ganisazRvreba 
eqsproprirebuli investiciis sabazro Rirebulebis safuZvelze, 
uSualod eqspropriaciuli RonisZiebis miRebamde an SesaZlo 
eqspropriaciis gamocxadebamde (gaaCnia, romeli ufro adre 
moxdeba) Rirebuleba ganisazRvreba Sefasebis sayovelTaod 
miRebuli principebis Sesabamisad, investirebuli kapitalis, 
aRdgeniTi Rirebulebis, SefasebiTi Rirebulebis, mimdinare 
amonagebis, momavali amonagebis winaswar gaangariSebuli nakadis, 
gudvilisa da sxva Sesabamisi faqtorebis gaTvaliswinebiT. 
analogiuri Sinaarsia mocemuli saqarTvelosa da italias, aseve, 
saqarTvelosa da quveiTs Soris dadebul ormxriv sainvesticio 
xelSekrulebebSi. 518  amgvarad, ormxrivi sainvesticio 
xelSekrulebebis umravlesoba da SeiZleba iTqvas, yvela maTgani 
eqspropriaciis SemTxvevaSi iTvaliswinebs swraf da investiciis 
Rirebulebis Sesabamis anazRaurebas, rac investoris uflebebis 
dacvis upirobo safuZvels warmoadgens.519 

eqspropriaciis Sedegad CamorTmeuli qonebis sanacvlo 
anazRaurebasTan dakavSirebiT, mniSvnelovania gadaxdis 
dagvianebis sakiTxic. vinaidan Tanxis gadaxdasTan dakavSirebuli 
zogierTi dagvianeba/dayovneba faqtobrivad gardauvalia, 
zogierTi ormxrivi sainvesticio xelSekruleba calsaxad adgens 
procentis gadaxdis valdebulebas eqspropriaciis TariRidan 
gadaxdis TariRamde periodisaTvis. amasTan, aRniSnuli ormxrivi 
sainvesticio xelSekrulebebi saprocento ganakveTsac 

                                                             
518 me-5 muxlis pirveli punqtis me-2 abzacSi miTiTebulia, rom eqspropriacia 
unda ganxorcieldes kanonmdeblobis Sesabamisi procesis Tanaxmad, 
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principebis Sesabamisad im sabazro fasiT, romelic arsebobs investiciis 
eqspropriaciis momentisTvis an im momentisTvis, roca mosalodneli 
eqspropriacia sazogadoebisaTvis cnobili gaxda, imis mixedviT, Tu romeli 
ufro adre ganxorcielda. amgvari kompensaciis Tanxa gamoiTvleba investoris 
mier arCeul Tavisuflad konvertirebad valutaSi, Sefasebis TariRisTvis 
arsebuli sabazro gacvliTi kursiT da masSi Sedis investoris mier gancdili 
danakargi eqspropriaciis dRidan kompensaciis gadaxdis dRemde naangariSevi 
sabazro komerciuli saprocento ganakveTiT. 
519 Krajewski M., The Impact of International Investment Agreements on Energy Regulation, European 
Yearbook of International Economic Law, edited by Christoph Hermann, Jorg Philipp Terhechte, Berlin, 
Heidelberg, Springer Publishing, 2012, p 355.   
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akonkretebs.520/521 am TvalsazrisiT sayuradReboa saqarTvelos mier 
dadebuli SeTanxmebebi, romelebic investorisTvis gadasaxdel 
Tanxaze saprocento ganakveTebsac adgens.522 

sagulisxmoa sagadasaxado sferoSi arsebuli niuansebic. 
kerZod, SesaZloa Tu ara, CaiTvalos espropriaciad (pirdapir an 
arapirdapir eqspropriaciad) gadasaxadis daweseba, Secvla da aS. 
bolo periodSi dadebuli ramdenime ormxrivi sainvesticio 
xelSekruleba mis xelmomwer mxareebs aniWebs uflebamosilebas 
es ukanasknelni SeTanxmdnen imis Sesaxeb, rom gadasaxadebTan 
dakavSirebuli konkretuli sakiTxebi ar warmoadgens 
eqspropriacias. magaliTad, kanadasa da urugvais Soris dadebuli 
ormxrivi sainvesticio xelSekruleba adgens, rom eqspropriaciis 
muxli gamoiyeneba gadasaxadebTan dakavSirebul sakiTxebze, Tu 
investoris mier gadasaxadebis sadavod gaxdasTan dakavSirebuli 
Setyobinebis miRebidan 6 Tvis manZilze ormxrivi sainvesticio 
xelSekrulebis xelmomweri mxareebis Sesabamisi sagadasaxado 
organoebi erToblivad gansazRvraven, rom aRniSnuli sakiTxi ar 
warmoadgens eqspropriacias. aRniSnuli mowesrigebis Tanaxmad, 
gadawyvetileba TiToeuli mxaris sagadasaxado organos mier unda 
iqnas miRebuli.523 am TvalsazrisiT mniSvnelovania saqarTvelosa 
da quveiTs Soris dadebuli ormxrivi sainvesticio 
xelSekruleba, romelic, marTalia, ar iTvaliswinebs 
saqarTvelosa da quveiTis Sesabamisi sagadasaxado organoebis 
mier gadasaxadebTan dakavSirebul sakiTxebs, Tumca calsaxad 
gansazRvravs, rom termini eqspropriacia aseve moicavs 
investiciaze TviTneburi an gadaWarbebuli gadasaxadis 
dawesebas.524 

imisTvis, rom saarbitraJo tribunalma daadginos, 
eqspropriacia saxeze iyo Tu ara, man upirvelesad unda Seamowmos 
ufleba, romlis eqspropriaciac moxda, daculi iyo Tu ara 
saerTaSoriso samarTlis normebiT, gansakuTrebiT ki, sakuTrebis 
uflebis dacvis Sesaxeb im wesebiT, romlebsac saerTaSoriso 
sainvesticio SeTanxmebebi iTvaliswinebs. amis Semdgom 

                                                             
520Vandevelde J. K., Bilateral Investment Treaties, History, Policy, and Interpretation, Oxford University 
Press, 2010, p 275. 
521 `saqarTvelos mTavrobasa da quveiTis saxelmwifos mTavrobas Soris 
investiciebis waxalisebisa da urTierTdacvis Sesaxeb~ SeTanxmebis me-5 muxlis 
pirveli punqtis Tanaxmad, kompensaciis TanxaSi Sedis investoris mier 
gancdili danakargi eqspropriaciis dRidan kompensaciis gadaxdis dRemde, 
naangariSevi sabazro komerciuli saprocento ganakveTiT. 
522 ix., `saqarTvelos mTavrobasa da fineTis respublikis mTavrobas Soris 
investiciebis waxalisebisa da dacvis Sesaxeb SeTanxmebis~ me-5 muxlis me-3 
punqti. aseve, saqarTvelos mTavrobasa da italiis respublikis mTavrobas 
Soris investiciebis waxalisebisa da urTierTdacvis Sesaxeb SeTanxmebis me-5 
muxli. 
523Vandevelde J. K., Bilateral Investment Treaties, History, Policy, and Interpretation, Oxford University 
Press, 2010, pp 277-278. 
524 `saqarTvelos mTavrobasa da quveiTis saxelmwifos mTavrobas Soris 
investiciebis waxalisebisa da urTierTdacvis Sesaxeb SeTanxmebis~ me-5 muxlis 
me-4 punqti. 
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tribunalma unda Seamowmos, investiciaSi Careva iyo Tu ara 
eqspropriaciis Sesabamisi/toli (anu zogadad Careva SeiZleba Tu 
ara eqspropriaciad iqnas miCneuli). rogorc ki dadgindeba, rom 
eqspropriacia moxda, maSinve warmoiSoba kompensaciis gadaxdis 
valdebulebis sakiTxi. Tu sakuTrebaSi Careva ar aris 
eqspropriaciis simZimis toli, maSin arc kompensaciis gadaxdis 
valdebuleba warmoiSoba. amgvarad, sakiTxi imis Sesaxeb, 
eqspropriacia iyo Tu ara saxeze, miSvnelovania, ramdenadac 
aRniSnuli warmoSobs kompensaciis gadaxdis valdebulebas.525 

sainteresoa im RonisZiebebis analizi, romlebic 
eqspropriacias daedo safuZvlad. kerZod, saerTaSoriso 
SeTanxmebebis umravlesoba miuTiTebs samTavrobo RonisZiebebze, 
romelTa safuZvelzec moxda investiciebis SezRudva. magaliTad, 
perusa da paragvais Soris dadebuli ormxrivi sainvesticio 
xelSekrulebis mixedviT, arcerTma xelSemkvrelma saxelmwifom 
ar unda gaataros pirdapiri an arapirdapiri RonisZiebebi 
eqspropriaciasTan an nacionalizaciasTan dakavSirebiT meore 
saxelmwifos investoris mimarT. aRniSnuli daTqma iseve, rogorc 
sxva SeTanxmebebi, ar Seicavs `RonisZiebebis~ definicias. 526 
aRniSnuli terminis gaurkvevlobis ukeT warmosaCenad iuridiul 
literaturaSi motanilia magaliTi, romelic warmoaCens 
RonisZiebebis ganmartebis aucileblobas. magaliTad, saxelmwifom 
ucxoel investors mihyida miwa da masze misca qarxnis aSenebis 
ufleba, Tumca qarxnis aSenebis Semdeg qveynis biurokratiulobis 
gamo ver xerxdeba qarxnis muSaobaze nebarTvis gacema. aseT 
SemTxvevaSi SeiZleba Tu ara saubari imaze, rom ganxorcielda 
garkveuli `RonisZiebebi~, romelmac investiciis SezRudva 
gamoiwvia. 527  aq dapirispirebulia saxelmwifos mxridan aqtiuri 
moqmedeba da umoqmedoba. Sesabamisad, gasarkvevia, miiCneva Tu ara 
umoqmedoba, romelic umetes SemTxvevaSi, ra Tqma unda, 
xelovnurad iqneba Seqmnili, erTgvar `RonisZiebad~, romelic 
investicias SezRudavs. savaraudod, aseTi umoqmedo RonisZiebac 
investiciis SezRudvad unda iqnas miCneuli da Sesabamisad, 
saxelmwifo valdebuli unda gaxdes aanazRauros miyenebuli 
ziani. aRniSnuli daskvnis gakeTebis saSualebas iZleva is faqti, 
rom umoqmedobis SemTxvevaSic moxda investiciis SezRudva. 
Sesabamisad, investorisTvis ar aqvs mniSvneloba SezRudva 
aqtiuri moqmedebiT Tu umoqmedobiT moxda.  

 
2.  eqspropriaciis saxeebi 
2.1. pirdapiri eqspropriacia 
mniSvnelovania ganisazRvros e.w. pirdapiri da arapirdapiri 

eqspropriaciis cnebebi, romlebsac saerTaSoriso sainvesticio 
samarTalSi gansxvavebuli Sinaarsi aqvs. eqspropriaciis 

                                                             
525Kriebaum U., Expropriation, International Investment Law, edited by Marc Bungenberg, Jorn Griebel, 
Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 2015, pp 963-964. 
526Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, p 320.  
527Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, p 320.  
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momwesrigebeli normebi, rogorc wesi, gansazRvrulia pirdapiri 
da arapirdapiri eqspropriaciis mimarT. pirdapiri eqspropriacia 
saxezea maSin, rodesac investiciis beneficiar saxelmwifoze 
gadadis investoris sakuTreba an mflobeloba sakuTari an mesame 
piris mier gamoyenebis mizniT. rac Seexeba arapirdapir 
eqspropriacias, igi saxezea, rodesac investiciis beneficiari 
saxelmwifo investors CamoarTmevs investirebis safuZvelze 
miRebul ekonomikur sargebels.528  

dasawyisSive unda aRiniSnos, rom imis dadgena, saxeze aris 
Tu ara pirdapiri Tu arapirdapiri an intensiuri (regularuli) 
eqspropriacia, damokidebulia konkretuli davis faqtobriv 
garemoebebze. doqtrina am sakiTxs ise ver warmoaCens, rogorc 
konkretuli saqmeebis faqtobrivi garemoebebi. amasTan, praqtikisa 
da samecniero literaturis analizis safuZvelze SesaZlebelia 
zogadi suraTis warmodgena. magaliTad, dadgenilia, rom qonebis 
fizikurad CamorTmeva kompensaciis gadaxdis gareSe, warmoadgens 
pirdapir eqspropriacias. saerTaSoriso sainvesticio samarTlis 
istoria pirdapir eqspropriacias icnobs navTobisa da gazis, 
qarxnebis muSaobasTan da uZravi qonebis CamorTmevasTan 
dakavSirebiT pirdapiri eqspropriaciis SemTxvevebs. amasTan, 
pirdapiri eqspropriacia dResdReobiT iseTi xSiri SemTxveva aRar 
aris, rogorc es adre iyo. 529  TanamedroveobaSi saxelmwifoebi 
mixvdnen, rom ucxour investicias did safrTxes Seuqmnian, Tu 
isini pirdapir eqspropriacias ganaxorcieleben. amitom maTTvis 
ufro metad misaRebia, Tu investorebs pirdapiri eqspropriaciiT 
ar SeaSineben. swored aRniSnulidan gamomdinare, praqtikaSi dRes 
ufro xSiria arapirdapiri eqspropriaciis SemTxvevebi. 530 / 531 
amgvarad, sakuTrebis uflebis gadasvla investoridan 
saxelmwifoze an mis kontrolirebad kompaniaze aris umTavresi 
determinatori, romelic pirdapir eqspropriacias 
arapirdapirisagan ganasxvavebs.532 

zogadad, ucxouri investiciebi daculia aramxolod 
pirdapiri, aramed arapirdapiri eqspropriaciisaganac. pirdapiri 
eqspropriacia xorcieldeba oficialuri brZanebis safuZvelze, 
Tumca CveulebiTi saerTaSoriso samarTliT miiCneva, rom Tundac 
saxeze ar iyos pirdapiri eqspropriaciisaTvis savaldebulo 
romelime formaluri moTxovna, adgili mainc aqvs eqspropriacias, 
Tu investiciis CamorTmeva realurad ganxorcielda. im 
SemTxvevaSi, rodesac investori formalurad inarCunebs 

                                                             
528Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
101.  
529Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, p 450.  
530Hoffmann K. A., Indirect Expropriation, Standards of Investment Protection, edited by August 
Reinisch, Oxford University Press, 2008, p 151. 
531Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
101.   
532Kriebaum U., Expropriation, International Investment Law, edited by Marc Bungenberg, Jorn Griebel, 
Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 2015, p 971.  
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sakuTrebis uflebas, saarbitraJo tribunalebis mier 
eqspropriaciis dadgenisas moTxovnilia sakuTrebis uflebis 
Rirebulebis TiTqmis sruli dakargva. klasikuri saerTaSoriso 
samarTlis Tanaxmad, eqspropriacia `moicavs yvela im SemTxvevas, 
rodesac droebiT an mudmivad xdeba kerZo uflebis mTliani an 
nawilobrivi pirdapiri an arapirdapiri SezRudva~. 533  ZiriTadad, 
investoris sakuTrebis saxelmwifosTvis an mesame pirisTvis 
gadacema damaxasiaTebelia pirdapiri da ara arapirdapiri 
eqspropriaciisaTvis.534 amgvarad, arapirdapiri eqspropriaciisTvis 
damaxasiaTebelia is, rom igi investors sakuTrebis uflebas 
utovebs, Tumca uspobs saSualebas, rom man Tavisi investicia 
daniSnulebisamebr gamoiyenos.535 am TvalsazrisiT, miCneulia, rom 
pirdapiri eqspropriacia ufro advilad amosacnobia, vidre 
arapirdapiri.536 

bolodroindel saarbitraJo gadawyvetilebebSi 
eqspropriaciis xangrZlivobasTan dakavSirebiT warmoiSoba metad 
mniSvnelovani sakiTxi. kerZod, droebiTi Careva investiciaSi aris 
Tu ara eqspropriacia. zogierT saarbitraJo gadawyvetilebaSi 
ganimarta, rom investiciaSi Careva/xelyofa mniSvnelovani da 
xelSesaxebi rom iyos, saWiroa permanentuli da Seuqcevadi 
RonisZiebebi. miuxedavad msgavsi gadawyvetilebebis arsebobisa, es 
midgoma universaluri da aRiarebuli ar aris. saqmeSi S.D. Myers v. 
Canada saarbitraJo tribunalma ganmarta, rom zogadad 
eqspropriacia niSnavs SemTxvevas, rodesac mesakuTres ar aqvs 
SesaZlebloba marTos Tavisi ekonomikuri uflebebi. aRniSnuli 
SesaZloa iyos ganxorcilebul investiciaSi droebiTi da 
nawilobrivi Carevis SemTxvevaSic. 537  amasTan, pirdapiri 
eqspropriaciis uxeSi saxe, rasac praqtikuli TvalsazrisiT 
gamoyofen, aris konfiskacia, romlis drosac saerTod 
dasabuTebuli ar aris sakuTrebis uflebis CamorTmevis 
sazogadoebrivi saWiroeba da CamorTmeuli qonebis sanacvlo 
anazRaurebac  ki ar xdeba.538  

cnobilia, rom investorebis legitimuri molodini 
mniSvnelovan rols TamaSobs tribunalebis mier ormxrivi 
sainvesticio xelSekrulebebiT gaTvaliswinebuli dacvis 

                                                             
533 Luca De. A., Indirect Expropriations and Regulatory Takings: What role for the “Legitimate 
Expectations” of Foreign Investors? General Interests of Host States in International Investment Law, 
edited by Giorgio Sacerdoti, Pia Acconci, Mara Valenti, Anna De Luca, Cambridge University Press, 
2014, p 59. 
534Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, p 469.  
535Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
101.  
536 McLachlan QC. C., Shore L., Weiniger QC. M., International Investment Arbitration, Substantive 
Principles, Second edition, Oxford University Press, 2017, p 380.  
537Hoffmann K. A., Indirect Expropriation, Standards of Investment Protection, edited by August 
Reinisch, Oxford University Press, 2008, p 159. 
538 Collins D., An Introduction to International Investment Law, Cambridge University Press, 2017, p 
159.  
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garantiebis interpretaciisas. 539  Tecmed v. Mexico saqme warmoaCens, 
Tu ra roli gaaCnia investorebis legitimur molodins.540Tecmed-is 
saqmis ganmxilvelma tribunalma eqspropriaciis faqtis dadgenis 
mizniT, saWirod miiCnia, `ganesazRvra, saxelmwifos mier misaRwevi 
miznis proporciuloba saxelmwifos mier gatarebuli 
RonisZiebebis mimarT~. tribunalis ganmartebiT, `aucilebelia 
arsebobdes gonivruli proporciuloba investorze dakisrebul 
tvirTsa da im mizans Soris, romlisTvisac investoris uflebebis 
SezRudva xdeba~.541 

 
2.2. arapirdapiri eqspropriacia 
 
TanamedroveobaSi ufro mZimea iseTi SemTxvevebi, rodesac 

saxeze ar aris sakuTrebis fizikurad CamorTmeva, Tumca 
saxelmwifo axorcielebs iseT qmedebebs, romlis Sedegadac igi 
ereva sakuTrebis uflebaSi an misi moqmedebebis Sedegad, mcirdeba 
sakuTrebis ufleba an TiTon sakuTrebis Rirebuleba. sakuTrebis 
ufleba SenarCunebulia, Tumca investori konkretul moqmedebebs 
srulyofilad ver axorcielebs. 542  arapirdapiri eqspropriaciis 
SemTxvevaSi investorma SesaZloa SeinarCunos sakuTrebis an 
mflobelobis ufleba, magram mas CamorTmeuli aqvs sargeblis 
miRebis ufleba. 543  arapirdapiri eqspropriacia investors 
arsebiTad uzRudavs misi sakuTrebis uflebebis ekonomikur 
gamoyenebasa da mis safuZvelze sargeblis miRebas. 544  amgvarad, 
saerTaSoriso sainvesticio samarTlis specifikurobis 
gaTvaliswinebiT, eqspropriaciis pirdapir da arapirdapir saxed 
dayofas erT-erTi mniSvnelovani da saintereso Sinaarsi aqvs. 
gansxvaveba pirdapir da arapirdapir eqspropriacias Soris 

                                                             
539 Luca De. A., Indirect Expropriations and Regulatory Takings: What role for the “Legitimate 
Expectations” of Foreign Investors? General Interests of Host States in International Investment Law, 
edited by Giorgio Sacerdoti, Pia Acconci, Mara Valenti, Anna De Luca, Cambridge University Press, 
2014, p 62.  
540 Luca De. A., Indirect Expropriations and Regulatory Takings: What role for the “Legitimate 
Expectations” of Foreign Investors? General Interests of Host States in International Investment Law, 
edited by Giorgio Sacerdoti, Pia Acconci, Mara Valenti, Anna De Luca, Cambridge University Press, 
2014, pp 64-65.  
541 Luca De. A., Indirect Expropriations and Regulatory Takings: What role for the “Legitimate 
Expectations” of Foreign Investors? General Interests of Host States in International Investment Law, 
edited by Giorgio Sacerdoti, Pia Acconci, Mara Valenti, Anna De Luca, Cambridge University Press, 
2014, p 65. 
542 Collins D., An Introduction to International Investment Law, Cambridge University Press, 2017, p 
162.  
543Vandevelde J. K., Bilateral Investment Treaties, History, Policy, and Interpretation, Oxford University 
Press, 2010, pp 277-278. 
544 Luca De. A., Indirect Expropriations and Regulatory Takings: What role for the “Legitimate 
Expectations” of Foreign Investors? General Interests of Host States in International Investment Law, 
edited by Giorgio Sacerdoti, Pia Acconci, Mara Valenti, Anna De Luca, Cambridge University Press, 
2014, p 60. 
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mdgomareobs imaSi, Tu ra efeqti moaxdina ganxorcielebulma 
RonisZiebam mesakuTris sakuTrebis uflebaze.545 

saarbitraJo tribunalma Starrett Housing saqmeSi ganmarta 
Semdegi: iranis saxelmwifos ar gamoucia raime samarTlebrivi 
aqti, romliTac moaxdenda investiciis nacionalizacias an 
eqspropriacias, Tumca saerTaSoriso samarTalSi aRiarebulia, 
rom saxelmwifos mier ganxorcielebulma moqmedebebma SesaZloa 
SezRudos da gamousadegaric gaxados investicia im SemTxvevaSic 
ki, Tu realurad sakuTrebis ufleba saxelmwifos ar 
CamourTmevia mesakuTrisTvis da mesakuTred isev investori rCeba. 
ufro axal saqmeSi Feldman v. Mexico saarbitraJo tribunalma 
miuTiTa, rom saxelmwifos mier ganxorcielebul qmedebaSi 
pirdapiri eqspropriaciis amocnoba martivia, ramdenadac aseT 
dros xdeba investoris sakuTrebis gadacema saxelmwifosTvis, 
Tumca SedarebiT rTulia sakiTxi, rodesac eqspropriacia exeba 
saxelmwifos mier iseT moqmedebebs, romlebmac SezRuda 
investoris sakuTrebis ufleba. analogiuri msjelobaa 
ganviTarebuli Tippets da Tecmed saarbitraJo saqmeebSia.546 rogorc 
wesi, ormxrivi sainvesticio xelSekrulebebiT daregulirebulia 
zemoaRniSnuli SemTxvevebic, rodesac formalurad investorebi 
inarCuneben TavianT uflebebs, magram saxelmwifos raime qmedebiT 
an sakanonmdeblo aqtiT dadgenili mowesrigebis safuZvelze isini 
ver axerxeben sakuTari uflebis realizebasa da sargeblis 
miRebas.547 

praqtikaSi arapirdapiri eqspropriaciis gamosaxatad 
ramdenime termins iyeneben: mcocavi eqspropriacia, defaqto, 
eqspropriaciis Sesabamisi da sxva. praqtikaSi yvelaze metad 
gavrcelebulia mcocavi eqspropriacia. mcocavi eqspropriaciis 
dros mTvari aris is, rom saxelmwifo erTi aqtiT ar axdens 
sakuTrebis eqspropriacias, aramed moqmedebebi droSia 
ganfenili.548 saarbitraJo tribunalma saqmeSi Santa Elena v. Costa Rica 
mcocavi eqspropriaciis ZiriTadi elementebi da normatiuli 
Semadgenloba ganmarta. kerZod, tribunalis mosazrebiT, zogadad, 
saxelmwifo ama Tu im qonebaze sakuTrebis uflebis mopovebis 
mizniT, sxvadasxva moqmedebas axorcielebs. am mxriv drois 
periodi gansxvavdeba im TvalsazrisiT, rom zogjer saxelmwifos 
moqmedeba an myisieria an nel-nela nabij-nabij xdeba mesakuTris 
uflebebis SezRudva da im pirobebamde miyvana, rom, faqtobrivad, 
mas sakuTrebis ufleba qonebaze ukve aRar aqvs. ganxorcielebuli 

                                                             
545Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
101.  
546Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, p 451.  
547 Luca De. A., Indirect Expropriations and Regulatory Takings: What role for the “Legitimate 
Expectations” of Foreign Investors? General Interests of Host States in International Investment Law, 
edited by Giorgio Sacerdoti, Pia Acconci, Mara Valenti, Anna De Luca, Cambridge University Press, 
2014, p 62. 
548 McLachlan QC. C., Shore L., Weiniger QC. M., International Investment Arbitration, Substantive 
Principles, Second edition, Oxford University Press, 2017, p 383.  
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moqmedebebis Sedegad aucilebeli ar aris, rom investors 
sakuTrebis ufleba CamoerTvas. mTavaria, rom realurad mas 
sakuTreba aRar hqondes. aRniSnulidan gamomdinare, praqtikaSi 
Zalian rTulia imis gansazRvra, eqspropriacia namdvilad moxda 
Tu ara. 549  amgvarad, e.w. mcocavi eqspropriaciis dros, 
eqspropriacia xdeba saxelmwifos araerTi da kumulatiuri 
moqmedebebis Sedegad, romlis Sedegadac sakuTrebis Rirebuleba, 
rogorc minimum, mcirdeba.550 

energetikis sferoSi ganxorcielebuli ucxouri investiciis 
arapirdapiri eqspropriaciis erT-erTi SemTxvevaa, rodesac 
saxelmwifo cdilobs energetikis sferoSi arsebul produqtze 
(magaliTad, navTobze) Segnebulad dabali tarifis dawesebas da 
investors aiZulebs, rom masac aseTi dabali fasi hqondes. aseT 
SemTxvevaSi saxezea samarTliani da Tanabari mopyrobis principis 
darRvevac. cnobili saqme CMS Gas v. Argentina swored fasebis 
regulaciebs exeboda da saarbitraJo tribunalma argentinis 
saxelmwifo aSS-sa da argentinas Soris dadebuli ormxrivi 
sainvesticio xelSekrulebis darRvevaSi gamoavlina. 551 
saxelmwifos mier dawesebul tarifebTan dakavSirebiT iyo kidev 
erTi saqme AES Summit v. Hungary, sadac saxelmwifom dadgenili 
tarifebiT daarRvia ucxoeli investoris uflebebi.552 

 
  
2.3. eqspropriaciis kanoniereba 

2.3.1. kanonieri eqspropriacia 
praqtikaSi ganasxvaveben kanonier da ukanono eqspropriacias. 

maT Soris gansxvavebis povna mniSvnelovania im TvalsazrisiT, 
rom aRniSnuli kompensaciis gansxvavebul standarts adgens. 
aRniSnuli midgoma dadasturda, magaliTad, iransa da aSS-s 
Soris arsebuli saarbitraJo tribunalis saqmeSi Amoco International 
Finance v. Iran, sadac saarbitraJo tribunalma ganmarta, rom kanonis 
Sesabamisad ganxorcielebul eqspropriaciasa da ukanono 
eqspropriacias Soris ZiriTadi gansxvaveba miyenebuli 
zianisaTvis kompensaciis gadaxdaSi mdgomareobs. 553  kerZod, 
ukanono eqspropriaciis dros investorisTvis miyenebuli zianis 

                                                             
549 Ripinsky S., Williams K., Damages in International Investment Law, London, 2008, p 246.  
550 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 183.  
551 Krajewski M., The Impact of International Investment Agreements on Energy Regulation, European 
Yearbook of International Economic Law, edited by Christoph Hermann, Jorg Philipp Terhechte, Berlin, 
Heidelberg, Springer Publishing, 2012, p 364.  
552 Krajewski M., The Impact of International Investment Agreements on Energy Regulation, European 
Yearbook of International Economic Law, edited by Christoph Hermann, Jorg Philipp Terhechte, Berlin, 
Heidelberg, Springer Publishing, 2012, p 366.  
553Marboe I., Valuation in Cases of expropriation, International Investment Law, edited by Marc 
Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 
2015, p 1062.   
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odenoba ganisazRvreba saarbitraJo gadawyvetilebis gamotanis 
dRisTvis.554 

TanamedroveobaSi miRebulia ramdenime zogadi piroba, 
romelTa dakmayofilebis SemTxvevaSic miiCneva, rom eqspropriacia 
kanonieria. es pirobebi mocemulia umetes saerTaSoriso 
sainvesticio SeTanxmebebSi da imisTvis, rom eqspropriacia 
kanonieri iyos, saWiroa am pirobebis kumulatiurad arseboba. 
kerZod, am pirobebis mTavari idea imaSi mdgomareobs, rom 
gatarebuli RonisZieba unda emsaxurebodes sajaro mizans, anu 
unda iyos sajaro miznebis safuZvelze ganxorcielebuli. amasTan, 
gatarebuli RonisZiebebi ar unda iyos TviTneburi da 
diskriminaciuli. zogierTi saerTaSoriso SeTanxmeba moiTxovs, 
rom eqspropriacia iyos saTanado samarTlebrivi proceduriT 
Catarebuli. saTanado da samarTlebrivi procedurebis CatarebaSi 
igulisxmeba samarTliani da Tanabari mopyrobis standarti. bolo 
piroba, romelsac iuridiul literaturaSi gamoyofen, aris is, 
rom eqspropriacias unda mohyves swrafi, adekvaturi da 
dauyovneblivi kompensacia. adekvatur kompensaciaSi dRes ukve 
igulisxmeba eqsproprirebuli qonebis sabazro Rirebuleba. 555 
msgavsi midgomaa dafiqsirebuli `sainvesticio saqmianobis 
xelSewyobisa da garantiebis Sesaxeb~ saqarTvelos kanonis me-8 
muxlis pirvel punqtSi, romlis mixedviTac, kompensacia, romelic 
miecema investors, unda Seesabamebodes CamorTmeuli investiciis 
realur sabazro Rirebulebas uSualod im momentisaTvis, 
rodesac moxda CamorTmeva. qarTuli kanonmdebloba adekvatur 
kompensaciad qonebis sabazro Rirebulebas miiCnevs, rac 
SesabamisobaSia saerTaSoriso standartebTan da im 
bolodroindel praqtikasTan, romelic saerTaSoriso 
sainvesticio samarTalSi arsebobs. amasTan, sagulisxmoa, rom 
sabazro Rirebuleba ganisazRvreba im droisaTvis, rodesac 
uSualod moxda qonebis (investiciis) CamorTmeva.556   

 rac Seexeba sajaro interess, rogorc eqspropriaciis erT-
erT umniSvnelovanes Semadgenel elements, mas gansakuTrebuli 
daniSnuleba aqvs. 557 dResdReobiT sajaro miznis Tu sajaro 
interesis arseboba imisTvis, rom ganxorcielebuli eqspropriacia 
kanonierad CaiTvalos, TiTqmis yvela saerTaSoriso sainvesticio 
xelSekrulebaSia asaxuli. mravali ormxrivi sainvesticio 
xelSekruleba da sxva saerTaSoriso sainvesticio samarTlis 

                                                             
554 Lamm B. C., Hellbeck R. E., Riesenberg P. D., Theories of Liability and Responsibility, International 
Financial Disputes, Arbitration and Mediation, edited by Jeffrey Golden, Carolyn Lamm, Oxford 
University Press, 2015, p 262.   
555Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
100.  
556 `sainvesticio saqmianobis xelSewyobisa da garantiebis Sesaxeb~ saqarTvelos 
kanonis me-8 muxlis pirveli da me-2 punqtebi.  
557 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 177.  
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aqtebi moiTxovs, rom ganxorcielebuli RonisZiebebi unda 
gamomdinareobdes sajaro miznebidan da interesebidan.558 

miuxedavad zemoT Camoyalibebuli oTxi kumulatiuri 
elementisa, romelic eqspropriacias legitimurs xdis, praqtikaSi 
xSiria SemTxveva, rodesac Tundac saerTaSoriso xelSekrulebaSi 
am oTxi elementidan romelime ar aris mocemuli. magaliTad, 
CineTs aqvs ramdenime ormxrivi sainvesticio xelSekruleba 
dadebuli sxvadasxva qveyanasTan, maT Soris, did britaneTTan, 
sadac zemoT mocemuli oTxi elementidan mxolod 2 pirobaa 
gaTvaliswinebuli: sajaro interesi da gonivruli kompensacia. 
avstriis mier dadebuli ormxrivi sainvesticio xelSekrulebebic 
ar akeTebs miTiTebas aradiskriminaciul mopyrobaze, rogorc im 
oTxi pirobidan erT-erT mniSvnelovan elementze.559 

komentatorul literaturaSi gamoTqmulia kritika, romlis 
Tanaxmadac, sajaro mizani/interesi sakmaod farTo cnebaa da 
Sesabamisad, igi eqspropriaciis ganmaxorcielebel qveyanas farTo 
SesaZleblobas aZlevs viTomda `sajaro intersiT~ gaamarTlos 
eqspropriacia. 560  aseT dros davis ganmxilvel saarbitraJo 
tribunalebs gansakuTrebuli valdebuleba akisriaT, Seiswavlon 
da daadginon, namdvilad iyo Tu ara sajaro mizani/interesi 
eqspropriaciis ganxorcielebis dros. aRniSnul sakiTxTan 
dakavSirebiT araerTi saarbitraJo gadawyvetileba arsebobs, 
sadac saarbitraJo tribunalma yuradReba swored im garemoebaze 
gaamaxvila arsebobda Tu ara realuri sajaro mizani/interesi 
eqspropriaciis ganxorcielebis dros. magaliTad, saqmeSi Walter 
Fletcher Smith v. Cuba saarbitraJo tribunalma miuTiTa, rom 
ganxorcielebuli eqspropriacia ar iyo sajaro interesebidan 
gamomdinare da saxelmwifos mier ganxorcielda 
arakeTilsindisierad.561 amgvarad, sajaro interesis Sesafaseblad, 
miCneulia, rom unda moxdes mizansa da gansaxorcielebel 
qmedebas Soris proporciulobis dadgena da am proporciulobis 
gaTvaliswinebiT unda moxdes eqspropriacia.562 

sajaro interesis/miznis arsebobis Semowmebac ICSID 
arbitraJis mier xdeba da aRniSnul sakiTxze araerTi 
saarbitraJo gadawyvetileba arsebobs. magaliTad, Santa Elena S.A. v. 
Republic of Costa Rica saqmeSi saarbitraJo tribunalma pirdapir 
miuTiTa, rom saerTaSoriso samarTali kosta rikis saxelmwifos 
uflebas aZlevs eqspropriacia gaukeTos ucxo qveynis 
warmomadgenlis qonebas, Tumca aRniSnuli ganpirobebuli unda 
                                                             
558Reinisch A., Legality of Expropriations, Standards of Investment Protection, edited by August 
Reinisch, Oxford University Press, 2008, p 178.  
559Gallagher N., Shan W., Chinese Investment Treaties, Polices and Practice, Oxford University Press, 
2009, pp 271-272.  
560Reinisch A., Legality of Expropriations, Standards of Investment Protection, edited by August 
Reinisch, Oxford University Press, 2008, p 179.  
561Reinisch A., Legality of Expropriations, Standards of Investment Protection, edited by August 
Reinisch, Oxford University Press, 2008, p 180.  
562 Collins D., An Introduction to International Investment Law, Cambridge University Press, 2017, p 
169.  
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iyos sajaro interesiT/mizaniT. analogiuri mosazrebaa 
dafiqsirebuli AMCO v. Indonesia saqmeSic.563 

eqspropriaciis kanonierebaze saubrisas erT-erTi 
mniSvnelovani garemoeba aris aradiskriminaciuli mopyroba da 
ganxorcielebuli eqspropriaciis sajaro miznebisadmi 
Sesabamisoba.564 aradiskrimaniciuloba, Tavis mxriv, aris erT-erTi 
standartuli Semadgeneli nawili saerTaSoriso CveulebiTi 
samarTlisa, romelic Tanamedrove saerTaSoriso sainvesticio 
xelSekrulebebSi eqspropriaciis kanonierebis ganuyofel 
Semadgenel nawils warmoadgens. miuxedavad amisa, dRemde mainc 
gaurkvevelia aradiskriminaciulobis zusti mniSvneloba da 
ganmarteba. 565  Sesabamisad, misi ganmartebebi ufro metad 
saarbitraJo praqtikazea damokidebuli, romelic am mxriv arc Tu 
ise cotaa. am saqmeebidan gamoyofen magaliTad, British Petroleum v. 
Libya aseve, Libyan American Oil Company v. Libya saqmeebs da sxva, 566 
romlebSic saarbitraJo tribunalma daadgina politikuri Tu 
sxva niSniT diskriminaciis faqti da Sesabamisad, 
ganxorcielebuli eqspropriacia arakanonierad miiCnia. saqmeSi 
British Caribbean Bank Ltd v. Belize saarbitraJo tribunalma Seafasa 
sajaro miznis saWiroebis sakiTxic. kerZod, emsaxureboda Tu ara 
ganxorcielebuli moqmedeba saxelmwifos sajaro miznebs.567 

eqspropriaciis kanonierebasTan dakavSirebiT, rogorc 
zemoT aRiniSna, gamoyofen samarTlian, saTanado processac. 
aRniSnuli principiT eqspropriaciis ganxorcieleba erT-erT 
tipiur elementad miiCneva eqspropriaciis kanonierebisTvis. 
samarTliani da saTando procesis valdebuleba ormxriv da 
mravalmxriv saerTaSoriso sainvesticio SeTanxmebebSi xSirad 
aris mocemuli.568 

saarbitraJo praqtika samarTlian procesTan dakavSirebiT 
saqmeebis simravliT ar gamoirCeva. erT-erT saqmeze Goetz v. Burundi 
saarbitraJo tribunalma imsjela, Tu ramdenad Seesabameboda 
ganxorcielebuli eqspropriacia belgiasa da burunds Soris 
dadebuli ormxrivi sainvesticio xelSekrulebiT dadgenil 
moTxovnebs. aRniSnul saqmeSi saarbitraJo tribunalma daadgina, 
rom is valdebulebebi, romlebic qveyanas hqonda samarTlian 
procesTan dakavSirebiT Sesrulebuli iyo. ufro axal saqmeSi 

                                                             
563Reinisch A., Legality of Expropriations, Standards of Investment Protection, edited by August 
Reinisch, Oxford University Press, 2008, p 182.  
564 Lamm B. C., Hellbeck R. E., Riesenberg P. D., Theories of Liability and Responsibility, International 
Financial Disputes, Arbitration and Mediation, edited by Jeffrey Golden, Carolyn Lamm, Oxford 
University Press, 2015, pp 261-262. 
565Reinisch A., Legality of Expropriations, Standards of Investment Protection, edited by August 
Reinisch, Oxford University Press, 2008, p 186.  
566Reinisch A., Legality of Expropriations, Standards of Investment Protection, edited by August 
Reinisch, Oxford University Press, 2008, p 187.  
567 McLachlan QC. C., Shore L., Weiniger QC. M., International Investment Arbitration, Substantive 
Principles, Second edition, Oxford University Press, 2017, p 401.  
568Reinisch A., Legality of Expropriations, Standards of Investment Protection, edited by August 
Reinisch, Oxford University Press, 2008, p 190.  
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ADC v. Hungary ICSID arbitraJma ganmarta, rom Tu eqspropriaciis 
dros ar aris samarTlebrivi procedurebi daculi, maSin 
samarTlian procesze saubari zedmetia. aRniSnul saqmeSi 
tribunalma imis gamo, rom diskriminaciuli mopyroba da sajaro 
interesis/miznis ararseboba aRmoaCina, daadgina, rom 
ganxorcielebuli eqspropriacia ukanono iyo.569/570 

miuxedavad investiciis samarTlebrivi formisa, romelic 
SesaZlebelia iseTi rTuli iyos, rogorc, magaliTad, erToblivi 
saqmianobaa, Sesabamisi tranzaqcia yovelTvis moicavs 
samarTlebriv urTierTobas kerZo investorsa da investiciis 
beneficiar saxelmwifos Soris. 571  imis gaTvaliswinebiT, rom 
investorsa da investiciis beneficiar saxelmwifos Soris 
saxelSekrulebo urTierTobis samarTlebrivi klasificireba 
rTulia da xSirad suverenitetul kontrolTan dakavSirebul 
daZabulobas iwvevs, Sereuli sainvesticio kontraqtebi daculia 
ormxrivi sainvesticio xelSekrulebebiT. 572  garda aseTi 
xelSekrulebebisa, saerTaSoriso samarTlis mixedviT, 
diplomatiuri dacviT sargeblobs eqspropriaciis SemTxvevebi. 573 
imisTvis, rom ganxorcielebuli eqspropriacia kanonierad 
CaiTvalos, umniSvnelovanesia, rom ar arsebobdes diskriminaciis 
faqti. 574  amasTan, umniSvnelovanesi elementi, rac aseve 
mniSvnelovania am procesisTvis, aris is, rom eqspropriacia unda 
ganxorcieldes samarTliani da samarTlebrivi procedurebis 
Sesabamisad.575  

  
 

 

                                                             
569Reinisch A., Legality of Expropriations, Standards of Investment Protection, edited by August 
Reinisch, Oxford University Press, 2008, pp 192-193.  
570  saerTaSoriso saarbitraJo praqtika adasturebs, rom eqspropriaciis 
SemTxvevebis sakmaod didi nawili modis saxelSekrulebo uflebebis 
eqspropriaciaze, ramdenadac, unda aRiniSnos, rom investorsa da qveyanas Soris 
dadebuli kontraqti aramxolod SeiZleba dairRves saxelmwifos mier, aramed 
eqsproprirebul iqnas kidec. saerTaSoriso sainvesticio SeTanxmebebi 
aramxolod xelSesaxebi aqtivebis eqspropriaciisgan icavs investorebs, aramed 
swored saxelSekrulebo uflebebis CamorTmevisganac. Marboe I., Valuation in Cases of 
expropriation, International Investment Law, edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, 
August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 2015, p 1064 
571 Tietje C., The Law Governing the Settlement of International Investment Disputes – Structures and 
some Recent Developments, International Investment Arbitration, Theoretical and Practical Perspectives, 
edited by Christian Tietje, Berliner Wissenchafts-Verlag, 2008, p 19. 
572 Tietje C., The Law Governing the Settlement of International Investment Disputes – Structures and 
some Recent Developments, International Investment Arbitration, Theoretical and Practical Perspectives, 
edited by Christian Tietje, Berliner Wissenchafts-Verlag, 2008, pp 19-20. 
573 Tietje C., The Law Governing the Settlement of International Investment Disputes – Structures and 
some Recent Developments, International Investment Arbitration, Theoretical and Practical Perspectives, 
edited by Christian Tietje, Berliner Wissenchafts-Verlag, 2008, p 20. 
574 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 177.  
575 Reinisch A., Legality of Expropriations, Standards of Investment Protection, edited by August 
Reinisch, Oxford University Press, 2008, p 191.  



  154 

2.3.2. ukanono eqspropriacia 
 
sainvesticio samarTalSi arsebuli saerTaSoriso 

SeTanxmebebi ukanono eqspropriaciis dros miyenebuli zianis 
anazRaurebis sakiTxebsac awesrigebs. saerTaSoriso samarTali 
erTmaneTisgan ganasxvavebs kanonieri da ukanono eqspropriaciis 
dros miyenebuli zianis anazRaurebis sakiTxebs. 576 arakanonieri 
eqspropriaciis SemTxvevaSi zianis anazRaurebis moTxovnebis 
ganxilvisas arbitrebma SesaZlebelia maTi diskreciuli 
uflebamosilebis ganxorcielebisas naklebi konservatiuloba 
gamoiCinon zianis anazRaurebis odenobis dadgenis TvalsazrisiT, 
vidre amas kanonieri eqspropriaciis safuZvelze kompensaciis 
moTxovnis sarCelebis ganxilvis SemTxvevaSi gaakeTebdnen. 
aRniSnuli sabazro Rirebulebis gansazRvrisas sxvadasxva 
meTodis gamoyenebas gulisxmobs, ramac, Tavis mxriv, SesaZlebelia 
aqtivebis sxvadasxva Rirebuleba gansazRvros. ufro konkretulad 
rom iTqvas, SesaZlebelia arakanonieri eqspropriaciidan 
gamomdinare moTxovnis dakmayofilebisas arbitrebi gadaixaron im 
meTodisaken, romlis gamoyenebis Sedegadac ufro maRali Tanxa 
dafiqsirdeba.577 

profesori bouveti zianis anazRaurebisaTvis sam 
gansxvavebul SemTxvevas gamoyofs: 1) rodesac arakanonieria 
ganxorcielebuli moqmedebebi; 2) arakanonier moqmedebas 
erTjeradi xasiaTi aqvs; 3) eqspropriacia kanonierad saxelmwifos 
mier dadgenili wesebiT xdeba;578 

saerTaSoriso samarTlis mudmivmoqmedma sasamarTlom 
Chorzow factory saqmeSi daadgina, rom mxolod arakanonieri 
eqspropriacia warmoSobs saxelmwifos valdebulebas investors 
aunazRauros miuRebeli mogebac, gansxvavebiT kanonieri 
eqspropriaciisagan, romelic ucxoel investors aRniSnulis 
moTxovnis uflebas ar aniWebs.579 iransa da aSS-s Soris arsebuli 
saarbitraJo tribunalis mier saqmeze Amoco v. Iran gakeTebuli 
ganmartebis mixedviT, miuRebeli mogeba SesaZlebelia mxolod im 
SemTxvevaSi iqnas moTxovnili, Tu eqspropriacia ukanono 
iyo. 580 eqspropriaciis ukanonobasTan dakavSirebiT sainteresoa, 
magaliTad, saqme Levy de Levi, sadac saarbitraJo tribunalma 

                                                             
576 Ripinsky S., Williams K., Damages in International Investment Law, London, 2008, pp 83-84.  
577 Ripinsky S., Williams K., Damages in International Investment Law, London, 2008, p 87. 
578 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 181.  
579 Lamm B. C., Hellbeck R. E., Riesenberg P. D., Theories of Liability and Responsibility, International 
Financial Disputes, Arbitration and Mediation, edited by Jeffrey Golden, Carolyn Lamm, Oxford 
University Press, 2015, p 262.  
580 Lamm B. C., Hellbeck R. E., Riesenberg P. D., Theories of Liability and Responsibility, International 
Financial Disputes, Arbitration and Mediation, edited by Jeffrey Golden, Carolyn Lamm, Oxford 
University Press, 2015, p 262.  
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gamoikvlia perus saxelmwifom ramdenad sworad da sajaro 
miznisaTvis moaxdina qonebis eqspropriacia.581 

ukanono eqspropriaciis dros miyenebuli zianis 
anazRaurebis sakiTxi aramxolod sainvesticio SeTanxmebebiT, 
aramed saerTaSoriso samarTlis aRiarebuli wesebisa da 
CveulebiTi samarTliT wydeba. aRniSnuli midgoma dafiqsirda, 
magaliTad, saqmeSi ADC v. Hungary, sadac saarbitraJo tribunalma 
miuTiTa, rom im SemTxvevaSi, Tu ormxrivi sainvesticio 
xelSekruleba ar gansazRvravs ukanono eqspropriaciis dros 
miyenebuli zianis dadgenis standartebs, maSin saarbitraJo 
tribunali gamoiyenebs saerTaSoriso samarTlisa da CveulebiTi 
samarTlis normebs.582 CveulebiTi samarTlis normebis gamoyenebiT 
miyenebuli zianis dadgena moxda Chorzow Factory saqmeSi.583  

praqtikaSi aris SemTxvevebi, rodesac saarbitraJo 
tribunalebi miyenebuli zianis anazRaurebisTvis iyeneben 
saerTaSoriso sainvesticio SeTanxmebis im normebs, romlebic 
awesrigebs kanonieri eqspropriaciis SemTxvevebs maSin, rodesac 
saxeze ukanono eqspropriaciaa. magaliTad, saqmeebSi Wena Hotels v. 
Egypt, Middle East Cement v. Egypt, aseve, Sedelmayer v. Russia saarbitraJo 
tribunalma ar miaqcia yuradReba im faqts, eqspropriacia 
kanonieri iyo Tu ukanono da ise gamoiyena kompensaciis mimarT 
ormxrivi sainvesticio xelSekrulebiT dadgenili wesebi. 584 
ukanono eqspropriaciis dros miyenebuli zianis anazRaureba, 
rogorc wesi, iseTivea, rogorc kanonieri eqspropriaciis 
SemTxvevaSi. amasTan, gasakviri ar aris, rom ukanono 
eqspropriaciis dros anazRaureba iseTi ar unda iyos, rogoric 
kanonieri eqspropriaciis SemTxvevaSia dadgenili. 585  amgvarad, 
ganxorcielebuli eqspropriaciis kanoniereba/ukanonoba 
gadawyvets miyenebuli zianis anazRaurebis standartis sakiTxs.586 

 
3. eqspropriaciis dros miyenebuli zianisa da kompensaciis 

gadaxdis sakiTxi  

3.1. miyenebuli zianis dadgena 
mniSvnelovania, rom, rodesac saxelmwifos mxridan 

ganxorcielebuli SezRudva arsebiTi xasiaTis matarebelia, 

                                                             
581 Lamm B. C., Hellbeck R. E., Riesenberg P. D., Theories of Liability and Responsibility, International 
Financial Disputes, Arbitration and Mediation, edited by Jeffrey Golden, Carolyn Lamm, Oxford 
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582 Reinisch A., Legality of Expropriations, Standards of Investment Protection, edited by August 
Reinisch, Oxford University Press, 2008, p 202.  
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584 Ripinsky S., Williams K., Damages in International Investment Law, London, 2008, pp 84-85. 
585 Ripinsky S., Williams K., Damages in International Investment Law, London, 2008, pp 85-86.  
586 Sebastian T., Sinclair A., Remedies in WTO Dispute Settlement and Investor-State Arbitration: 
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saxelmwifo valdebulia kompensacia gadaixados. 587 / 588 
saerTaSoriso samarTalSi Sesabamisi kompensaciis standarti 
farTo ganxilvis sagania. mraval saarbitraJo gadawyvetilebasa 
da mecnierTa naSromebSi gansxvavebuli mosazreba arsebobs 
Sesabamisi kompensaciis standartisa da odenobis Sesaxeb. 589 
ganviTarebul da ganviTarebad qveynebs aRniSnul sakiTxTan 
dakavSirebiT gansxvavebuli midgomebi aqvT SemuSavebuli. 
pirvelis mier miRebulia `hulis formula~, xolo meores 
poziciiT, swori standarti `Sesabamisi standartia,~ romelic 
naklebia, vidre `hulis formula~.590 

saerTaSoriso sainvesticio kontraqtis darRvevis 
safuZvelze kompensaciis gansazRvrisas mxedvelobaSi miiReba, 
rogorc adgilobrivi, ise saerTaSoriso samarTlis normebi. 
TiToeuli wesis gamoyeneba damokidebulia imaze, kontraqti 
ganixileba rogorc valdebulebis safuZvlad Tu qonebad. pirvel 
pozicias mivyavarT erovnuli samarTlis normebTan, rogorc wesi, 
investiciis beneficiari saxelmwifos kanonmdeblobasTan. rac 
Seexeba meore alternativas, am SemTxvevaSi SesaZlebelia 
saerTaSoriso samarTlis im normebis gamoyeneba, romlebic 
qonebis dacvas aregulirebs da romlebic moicavs qonebis 
eqspropriaciisagan dacvis mimarT moqmed normebsac. am ori 
midgomidan TiToeulis arCevam SesaZlebelia kompensaciis 
gansxvavebuli odenoba gansazRvros. 591  es sakiTxi praqtikaSi 
sakmaod mwvaved dgas, rac Sesabamisi saarbitraJo saqmeebis 
ganxilvisa da samarTlebrivi Sefasebis Sedegad unda 
gaanalizdes, radgan kompensaciisa da, zogadad, miyenebuli zianis 
gansazRvra yovelTvis warmoadgenda erT-erT problemur 
samarTlebriv sakiTxs. aRniSnuli kidev ufro rTulia 
sainvesticio davebSi, radgan aq gansxvavebuli iurisdiqciis mqone 
subieqtebi, gansxvavebuli samarTali, gansxvavebuli enebi da 
samarTlebrivi tradiciebi iyris Tavs.592 

saerTaSoriso sainvesticio davebSi dazaralebuli mxaris 
mimarT miyenebuli zianis Sefaseba yovelTvis sadavo sakiTxi iyo, 
rac didi xnis manZilze xelisSemSlel faqtors warmoadgenda am 
sakiTxTan dakavSirebiT kodificirebuli wesebis SemuSavebis 

                                                             
587 Luca De. A., Indirect Expropriations and Regulatory Takings: What role for the “Legitimate 
Expectations” of Foreign Investors? General Interests of Host States in International Investment Law, 
edited by Giorgio Sacerdoti, Pia Acconci, Mara Valenti, Anna De Luca, Cambridge University Press, 
2014, p 71.  
588  Sead., `saxelmwifo qonebis Sesaxeb~ saqarTvelos kanonis me-20 muxlis me-6 
punqti.  
589  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 558. 
590  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 559. 
591  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 555. 
592Marboe I., Compensation and Damages in International Law, The limits of “Fair Market Value”, 
Classics in International Investment Law, Volume II, edited by August Reinisch, Cheltenham, 2014, p 
24.  
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kuTxiT. pirveli mcdeloba aseTi wesebis kodifikaciisa moxda 1930 
wels haagis konferenciaze, romelic `ucxoelebisaTTvis an maTi 
qonebisaTvis saxelmwifos teritoriaze miyenebuli zianisaTvis am 
saxelmwifoebis mier pasuxismgeblobis sakiTxs~ Seexeboda. 
komitetma aRniSnul konferenciaze konsesuss ver miaRwia.593 

sabolood, mravali aTwleulis manZilze muSaobis Sedegad 
gaerTianebuli erebis saerTaSoriso samarTlis komisiam miiRo 
normebis proeqti, romelic saerTaSorisod usamarTlo 
qmedebebisaTvis saxelmwifoebis pasuxismgeblobas Seexeboda. 
aRniSnuli muxlebi, miuxedavad imisa, rom miznad isaxada 
saxelmwifoebs Soris urTierToba daeregulirebina, 
mniSvnelovania investorsa da saxelmwifos Soris arsebuli davis 
SemTxvevaSic. aRsaniSnavia isic, rom maT savaldebulo Zala ar 
gaaCnia. amasTan, zogierT SemTxvevaSi isini erTmaneTis 
sawinaaRmdego praqtikas asaxavs da rig sakiTxebs gadauwyvetlad 
tovebs.594 

meoce saukunis pirvel naxevramde saerTaSoriso praqtikaSi 
principi, rom ucxoeli investorisTvis eqsproprirebuli qonebis 
mTliani anazRaureba unda momxdariyo, samarTlianad miiCneoda.595 
ormxrivi da mravalmxrivi saerTaSoriso sainvesticio 
SeTanxmebebis raodenobis zrdasTan erTad TiToeuli SeTanxmebiT 
dadgenili kompensaciis gadaxdis standartic am SeTanxmebis 
teqstze gaxda damokidebuli. miuxedavad uamravi saerTaSoriso 
SeTanxmebis arsebobisa da Sesabamisad gansxvavebuli teqstebisa, 
kompensaciis momwesrigebeli normebi mainc met-naklebad 
erTnairia.596 

ormxrivi da mravalmxrivi saerTaSoriso sainvesticio 
xelSekrulebebis umravlesobac iTvaliswinebs eqspropriaciis 
SemTxvevaSi samarTliani da sabazro Rirebulebis wesiT 
eqsproprirebuli qonebis Rirebulebis anazRaurebas. meoce 
saukuneSi eqspropriaciis sakiTxTan mimarTebiT dominirebda Tema, 
romelic kompensaciis odenobas Seexeboda. aRniSnuli sakiTxi, 
Tavisi mniSvnelobidan gamomdinare, SeiZleba iTqvas, rom dResac 
aqtualuria. saerTaSoriso sainvesticio samarTalSi kompensaciis 
valdebuleba eqspropriaciis SemTxvevazea damokidebuli. aq 
sakiTxi ar Seexeba imas, eqspropriacia kanonieri iyo Tu ara, 
mTavaria, rom igi moxda. Sesabamisad, eqspropriaciis arseboba 
warmoSobs ukve kompensaciis valdebulebas.597  

                                                             
593Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of International 
Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 553.  
594  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 554. 
595Reinisch A., Legality of Expropriations, Standards of Investment Protection, edited by August 
Reinisch, Oxford University Press, 2008, p 194.  
596Marboe I., Valuation in Cases of expropriation, International Investment Law, edited by Marc 
Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 
2015, p 1065.  
597Kriebaum U., Expropriation, International Investment Law, edited by Marc Bungenberg, Jorn Griebel, 
Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 2015, p 963.  
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3.2. kompensaciis standarti  
investiciebis da miT ufro ucxouri investiciebis dacvis 

sferoSi SesaZlebelia calsaxad iTqvas, rom kompensaciis 
standarts da odenobas yvelaze mniSvnelovani adgili ukavia. 
ucxoel investors misi uflebebis dacvisTvis unda mieces 
kompensaciis iseTi maRali standartiT dadgenili odenoba, 
romelic adekvaturi iqneba misTvis miyenebul zianTan mimarTebiT.  
am TvalsazrisiT, kompensaciis odenobis gansazRvra sakmaod 
rTuli procesia. rogorc wesi, investorebi iTxoven kompensacias, 
romelsac miiRebdnen, Tu investicias daniSnulebisamebr 
gamoiyenebdnen. Sesabamisad, kompensaciis odenobis gansazRvra arc 
Tu ise advili sakiTxia praqtikaSi. 598 rogorc wesi, saarbitraJo 
ganxilvis dros mxareebi arbitraJs sTavazoben sxvadasxva 
midgomasa Tu gamoTvlis wess, Tu rogor unda moxdes 
kompensaciis odenobis gansazRvra. tribunali Seafasebs 
wardgenil mtkicebulebebs, Tu ra odenobis kompensaciaa 
mizanSewonili, rom daekisros mxares da amis safuZvelze 
SesaZloa dasakisrebeli odenoba arbitraJisTvis wardgenili 
meTodologiiT arc ki gamoangariSdes da tribunalma Tavisi 
SexedulebiT daadginos asanazraurebeli Tanxis odenoba.599 

zemoaRniSnuli standartebis ganviTareba ramdenime 
periodad iyofa. meore msoflio omamde kompensaciis standartad 
miiCneoda `hulis formula,~ romelic ucxo piris qonebis 
eqspropriaciisaTvis kompensaciis `droul, Sesabamis da efeqtur~ 
gadaxdis standarts adgenda. aRniSnuli standarti, miuxedavad 
ruseTisa da laTinuri amerikis winaaRmdegobisa, saxelmwifoebis 
praqtikasa da samarTlebriv mosazrebebSi farTod adaptirebuli 
iyo. es standarti, romelsac sxvagvarad `maqsimalur standarts~ 
uwodebdnen, am periodis mraval praqtikul magaliTSi (saqmeSi) 
moiZebneba.600 

axali saerTaSoriso ekonomikuri wesrigis Seqmnidan dRemde 
mravali ormxrivi sainvesticio xelSekrulebis dadebis Sedegad 
Seiqmna standarti, romelic `hulis formulas~ uTanabrdeba da 
dazaralebul investorebs srul kompensacias aniWebs.601 1960-iani 
wlebis dasawyisSi ganviTarebuli qveynebis raodenobam gadaaWarba 
ganviTarebadi qveynebis raodenobas da isini mixvdnen, rom maT 
erovnul reJims mikuTvnebuli pirebis mier ucxo qveynebSi 
ganxorcielebuli investiciebis dacvas Tavad ver SeZlebdnen. 
swored am mizeziT maT daiwyes ormxrivi sainvesticio 
xelSekrulebebis gaformeba, romlebic `hulis formulis~ 

                                                             
598McLachlan QC. C., Shore L., Weiniger QC. M., International Investment Arbitration, Substantive 
Principles, Second edition, Oxford University Press, 2017, p 319. 
599Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, pp 583-584.  
600  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 559. 
601  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 561. 
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standarts Seicavda.602 amasTan, gansxvavebuli mosazreba arsebobs 
imasTan dakavSirebiT, Seuwyo Tu ara xeli didi raodenobiT 
ormxrivi sainvesticio xelSekrulebebis gaformebam CveulebiTi 
saerTaSoriso samarTlis Camoyalibebas.603 

miuxedavad zemoaRniSnuli formulisa, mainc gaugebari da 
zogadi rCeba kompensaciis gaangariSebis sakiTxi. kerZod, im 
Rirebulebis dadgena, rac investicias aqvs, praqtikaSi kvlav 
problemuria. Rirebuleba aris centraluri koncefcia 
Tanamedrove saerTaSoriso sainvesticio SeTanxmebebSi. zogierTi 
SeTanxmeba pirdapir gansazRvravs im wesebs, romelTa mixedviTac 
unda moxdes Sesabamisi kompensaciis gamoTvla. 604  im SemTxvevaSi 
ki, Tu SeTanxmeba ar iZleva odenobis daTvlis SesaZleblobas, 
kompensaciis odenoba Semfasebelma unda gansazRvros. 605  amasTan, 
farTod aris aRiarebuli, rom meoradi ekonomikuri interesebi an 
SesaZleblobebi ar eqceva saerTaSoriso dacvis farglebSi da 
arc im biznesoperatorebs mieniWebaT dacvis garantiebi, romlebic 
iseTi Cveulebrivi biznes riskebis qveS moeqcevian, rogoricaa, 
magaliTad, sabazro pirobebis cvlileba.606 

saerTaSoriso marTlmsajulebis mudmivmoqmedi sasamarTlos 
gadawyvetileba saqmeze Factory at Chorzόw erT-erTi yvelaze 
relevanturia saerTaSoriso samarTalSi zianis anazRaurebis 
saSualebebis ganxilvisaTvis. sasamarTlos Tanaxmad, 
saerTaSoriso samarTliT mtkiced aris dadgenili saerTaSoriso 
valdebulebis darRvevis SemTxvevaSi saxelmwifos 
pasuxismgebloba Sesabamisi anazRaurebis ganxorcielebis Sesaxeb. 
sasamarTlos ganmartebiT, anazRaureba unda iyos Sesabamisi da 
SesaZleblobis SemTxvevaSi igi unda iTvaliswinebdes im 
mdgomareobis aRdgenasac, romelic ar iarsebebda, saxelmwifos 
mxridan darRvevas rom ar hqonoda adgili. amasTan, anazRaureba 
SesaZlebelia ganxorcieldes ramdenime saxiT, romelTagan ori 
yvelaze mniSvnelovania: restitucia, romelic ufro upiratesi 
formaa da romelic praqtikaSi SedarebiT iSviaTad gamoiyeneba da 
kompensacia, romelic ufro xSirad eniWebaT investorebs, 607 / 608 
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amasTan, rogorc iuridiul literaturaSi miuTiTeben, restitucia 
aris ZiriTadi, pirveladi saSualeba moTxovnis 
dakmayofilebisTvis saerTaSoriso CveulebiTi samarTlis 
mixedviT. aRniSnulis dasadastureblad motanilia saqme Texaco v. 
Libya, sadac saarbitraJo tribunalma miuTiTa, rom saerTaSoriso 
samarTalSi restitucia aris pirveladi saSualeba imisTvis, rom 
ziani anazRaurebul iqnas. Sesabamisad, restitucia miiCneva 
Cveulebriv, normalur sanqciad im SemTxvevaSi, Tu mxarem masze 
nakisri saxelSekrulebo valdebuleba ar Seasrula.609 

 
3.3. kompensaciis odenobis gansazRvra 

3.3.1. aqtivebis Sefaseba 
Sefasebis swori meTodis arCeva mniSvnelovan rols 

TamaSobs saarbitraJo davis ganxilvisas. ironiulia, rom 
iuristebis mier davis ganxilvisas warmodgenili poziciebi 
kompensaciis odenobis gansazRvrisas ar asrulebs mTavar rols. 
am procesSi iuristebis monawileoba ar aris upiratesi. mTavari 
moqmedi pirebi mxareTa finansuri eqspertebi arian, romlebic 
davis ganmavlobaSi warmoadgenen maT Teoriebs Sefasebis swor 
meTodTan dakavSirebiT. aqedan gamomdinare, umniSvneloa, iyo Tu 
ara eqspropriacia samarTliani Tu ukanono, saxelmwifos qmedeba 
warmoadgens Tu ara kontraqtis darRvevas, radgan finansuri 
eqspertis mosazrebam SesaZlebelia Secvalos yvelaferi.610 

praqtikaSi kompensaciis sakiTxTan dakavSirebiT gamoyofen 
e.w. Sefasebis dRis koncefcias. saerTaSoriso SeTanxmebebi, 
rogorc wesi, eqspropriaciis Sedegad miyenebuli zianis 
Sesafaseblad xelmZRvaneloben eqspropriaciis ganxorcielebis 
dRes arsebuli RirebulebiT. msgavsi midgomaa dafiqsirebuli 
`sainvesticio saqmianobis xelSewyobisa da garantiebis Sesaxeb~ 
saqarTvelos kanonSic, sadac kompensaciis odenobis 
gamosaTvlelad aRebulia investiciis realuri sabazro 
Rirebuleba uSualod im momentisTvis, rodesac moxda investiciis 
CamorTmeva.611  

 principSi, eqspropriaciis dRis, rogorc kompensaciis 
Sefasebis dRed arCeva, logikuria, radgan sakompensacio Tanxis 
gadaxda swored eqspropriaciis ganxorcielebis dRes arsebuli 
qonebis Rirebulebis Sesabamisad unda moxdes. sakiTxi 
problemuria maSin, rodesac eqspropriacia xdeba saxelmwifos 
ramdenime moqmedebis Sedegad. aseT dros rTulia zusti TariRis 
dadgena da Sesabamisad, am TariRis safuZvelze konkretuli 

                                                                                                                                                                                   
608 Sebastian T., Sinclair A., Remedies in WTO Dispute Settlement and Investor-State Arbitration: 
Contrasts and Lessons, WTO Litigation, Investment Arbitration and Commercial Arbitration, edited by 
Jorge A. Huerta-Goldman, Antoine Romanetti, Franz X. Stirnimann, Netherlands, Kluwer law 
International, 2013, p 283.  
609 Ripinsky S., Williams K., Damages in International Investment Law, London, 2008, p 55.  
610  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 563. 
611 `sainvesticio saqmianobis xelSewyobisa da garantiebis Sesaxeb~ saqarTvelos 
kanonis me-8 muxlis pirveli punqti.  
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sakompensacio Tanxis gansazRvra. 612  es problema dgas qarTul 
samarTalSic, radgan qarTuli kanonmdebloba am sakiTxTan 
dakavSirebiT aranair mowesrigebas ar icnobs.  

Sefasebis kriteriumTagan Zalian mniSvnelovania im TariRis 
SerCeva, rodesac unda moxdes aqtivebis Sefaseba. vinaidan bazrebi 
permanentulad cvalebadia, SesaZlebelia, konkretuli aqtivebis 
Rirebuleba gansxvavebuli TariRiT mkveTrad gansxvavebuli 
iyos.613 TariRis arCeva gansakuTrebiT rTuli gamowvevaa saqmeebSi, 
romelbic eqspropriaciis gangrZobadi qmedebebisagan Semdgar 
jaWvs moicavs. 614  aseT saqmeebSi rTulia erTi konkretuli 
qmedebis amorCeva, romelsac wamyvani roli eqneba eqspropriaciis 
dadgenisaTvis, Tumca am dros SesaZlebelia arCeuli iqnas 
pirveli an ukanaskneli SemTxveva.615 

aseTive problemur SemTxvevas warmoadgens saqme, rodesac 
saqme exeba im valdebulebis darRvevas, romlis safuZvelzec 
saxelmwifos evaleboda gamoeCina keTilsindisieri da Tanaswori 
mopyroba. erT-erTi midgoma, romelic msgavs SemTxvevebSi 
SesaZlebelia gamoyenebul iqnas, ganisazRvra iranisa da aSS-is 
tribunalis mier. aRniSnuli poziciiT, darRvevis gamomwvevi 
qmedebis ganxorcielebis dRed miiCneva is dRe, rodesac ukanono 
Carevam gamoiwvia sakuTrebis uflebis Seuqcevadi darRveva da ara 
is dRe, rodesac qmedebebis ganxorieleba daiwyo. aRniSnul 
midgomas, TavisTavad, aqvs uaryofiTi mxareebi, radgan 
SesaZlebelia investoris aqtivebis Rirebuleba gacilebiT dabali 
iyos am midgomiT gansazRvrul TariRSi, vidre maTi Rirebuleba 
qmedebis ganxorcielebis Tavdapirvel dRes iqneboda. 616 
Sesabamisad, zemoaRniSnuli sakiTxebi Tanamedrove saerTaSoriso 
sainvesticio samarTalSi kvlav problemuria.  

 
3.3.2. Sefasebis meTodebi   

eqspertebi biznesis Sefasebis gansxvavebul meTodebs, maT 
Soris, msgavsi kompaniis sabazro fasis, safondo birJaze 
ganTvasebuli kompaniis aqciebis fasis, kompaniis mogebis 
istoriisa da gonivrulad ganWvretadi momavali mogebis 
Sefasebis meTodebs mimarTaven. 617  eqsproprirebuli qonebis 
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Rirebulebis gamosaangariSeblad iyeneben e.w. sabazro midgomasac, 
rac gulisxmobs bazarze analogiuri qonebis gayidvis Sedegad 
miRebuli sargeblis odenobas, anu eqsproprirebul qonebas 
adareben bazarze gayidul analogiur qonebas da amis mixedviT 
xdeba kompensaciis odenobis dadgena. aRniSnuli midgoma xSirad 
gamoiyeneba safondo birJebze fasiani qaRaldebiT vaWrobis dros. 
saarbitraJo tribunalma aqciebis fasi kompensaciis Sefasebis 
dros ramdenime saqmeSi Rosinvest v. Russia da Quasar de Valores SICAV and 
others v. Russia gamoiyena.618  

xSirad sirTule warmoiSoba im SemTxvevebSi, rodesac 
kompaniis aqciebi ar ivaWreba safondo birJaze an sakuTrebis 
eqspropriacia xdeba monopolisti kompaniis mimarT da ar 
arsebobs msgavsi kompania sabazro fasis SedarebisaTvis. 
gaerTianebuli erebis sakompensacio komisiam aRniSna, rom 
aqtivebis saxesa da saqmis garemoebebze dayrdnobiT, 
SesaZlebelia, Sefasebis ramdenime meTodi iqnas gamoyenebuli. 
aseTi meTodebidan gansakuTrebiT mniSvnelovania aqtivebis 
sabalanso Rirebuleba (Net Book Value) da naRdi fulis 
diskontirebuli Semosavlebis (Discounted Cash Flow) meTodebi.619 

aqtivebis sabalanso Rirebuleba warmoadgens sxvaobas 
kompaniis aqtivebsa da valdebulebebs Soris, rogorc es 
dafiqsirebulia mis sabuRaltro wignSi. aRniSnuli meTodis 
gamoyeneba ar aris progresuli, vinaidan informacia im 
dokumentaciidanaa mopovebuli, romelic ar isaxavs miznad 
gaamyaros kompaniis dayenebuli moTxovna. 620  amasTan, 
gasaTvaliswinebelia isic, rom sabuRaltro Canawerebis savsebiT 
ar Seicavs informacias kompaniis iseTi aqtivebis Sesaxeb, 
rogoricaa aramaterialuri aqtivebi da kompaniis is sxva 
elementebi, romlebmac SesaZlebelia mniSvnelovnad ganapirobos 
kompaniis warmateba. 621  sabolood, am meTodis kritikulad 
Sefasebis miznebisaTvis, mniSvnelovania is faqtic, rom igi ar 
asaxavs kompaniis fuladi saxsrebis warmoqmnis SesaZleblobas, 
romelic kompaniis ekonomikuri Rirebulebis umniSvnelovanesi 
elementia.622/623 
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619  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 565. 
620  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 565. 
621  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 566. 
622  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 566. 
623  miuxedavad zemoaRniSnuli TiToeuli meTodis mimarT arsebuli kritikuli 
poziciisa, rogorc irkveva, isini ar aris sakmarisad Seusabamo, radgan maTgan 
TiToeuli misaRebia ganviTarebis sxvadasxva etapze myofi kompaniebisaTvis. Tu 
aqtivebis sabalanso Rirebulebis Sefaseba damakmayofilebelia im 
kompaniisaTvis, romelsac Sesabamisi istoria gaCnia, naRdi fulis 
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rogorc ukve aRiniSna, saxelSekrulebo darRvevisas 
arsebuli praqtikiT mosarCeleebs eniWebaT, rogorc faqtobrivi 
danakargi, ise miuRebeli Semosavalic. es midgoma ki ar 
Seesabameba realuri zianis ekonomikur analizs, rasac cxadyofs 
bolodroindeli KBC-isa da Himpurna-s saqmeebi. orive maTgani 
gviani 1990-iani wlebis aziuri finansuri krizisis Semdeg iqna 
aRZruli indoneziis mTavrobis winaaRmdeg, vinaidan es 
ukanaskneli rTuli krizisuli periodis gamo ver axerxebda 
kontraqtebiT nakisri valdebulebebis Sesrulebas. kerZod, 
indoneziis saxelmwifo energo kompanias unda Seesyida 
warmoebuli da misTvis miwodebuli eleqtroenergia. am 
valdebulebis Seusruleblobis safuZvelze saarbitraJo 
tribunalma saxelmwifo damrRvevad cno.624 

KBC-is saqmeSi zianis Sefasebisas tribunalma dadgenilad 
miiCnia faqtobrivi danakargis arseboba ganxorcielebuli 
investiciis odenobiT, xolo miuRebel SemosavalTan dakavSirebiT 
aRniSna, rom proeqti ar iyo im etapze, rom miuRebeli Semosavali 
namdvilad miCneuli yofiliyo zianad, radgan misi 
ganxorcielebis mimarT jer isev arsebobda riskebi. amasTan, 
tribunalma aRniSna, rom kontraqtiT dadgenili garantiebi 
gamoricxavda yvelaze mniSvnelovan riskebs da amis 
gaTvaliswinebiT, man miuRebeli Semosavlis saxiT mainc 
gansazRvra konkretuli odenoba.625 

Himpurna-s SemTxvevaSi indoneziam krizisidan gamomdinare 
ver moaxerxa angariSsworeba ganexorcielebina aSS dolarSi. 
tribunalma faqtobrivi danakargi ganxorcielebuli investiciis 
odenobiT gansazRvra, xolo miuRebel SemosavalTan dakavSirebiT 
aRniSna, rom, vinaidan saqme efuZneba konkretuli warmoebis 
Sedegad miRebul produqciidan gamomdinare moTxovnas, 
proporciulad investirebuli kapitalidan momavalSi misaRebi 
mogeba ar arsebobs, Tumca am midgomis miuxedavad, mosarCeles 
miuRebeli Semosavlis saxiT Tanxis garkveuli odenoba mainc 
mieca.626 

zemoaRniSnuli gadawyvetileba KBC-is saqmeze 
gakritikebuli iqna da aRiniSna, rom kopensaciis orive saxis - 
faqtobrivi danakargisa da aseve, miuRebeli Semosavlis 

                                                                                                                                                                                   
diskontirebuli Semosavlebis Sefasebis meTodi zedgamoWrilia im 
kompaniebisaTvis, romelTa investiciebi axalia da jer ar moupovebiaT gudvili 
da ar miuRiaT Sesabamisi mogeba. amasTan, daSvebulia is mosazrebac, rom am 
meTodebis gamoyenebiT SesaZlebelia TiTqmis msgavsi Sedegebis miRebac. Sabahi B., 
The Calculation of Damages in International Investment Law, New Aspects of International Investment 
Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 567. 
624  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 568. 
625  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 568. 
626  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 569. 
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anazRaureba miuRebelia. 627  vinaidan kontraqtori faqtobrivi 
danakargis saxiT iRebs gaweuli investiciis tolfas 
Rirebulebas, mas SesaZlebloba aqvs moaxdinos misi xelaxali 
investireba da am periodisaTvis miuRebeli Semosavlis 
anazRaureba aralogikuria.628 

miuxedavad imisa, rom kompensaciasTan dakavSirebuli 
samarTlebrivi midgomebi srulad ar Seesabameba ekonomikur 
midgomebs, samarTlebrivi sistema ver ifunqcionirebs sxva 
disciplinebisagan damoukideblad. warsulSi miiCneoda, rom 
zemoxsenebuli formula Sesabamisi kompensaciis saxe iyo da 
warmoadgenda mosarCelis mier gancdili zianis Sesabamis 
anazRaurebas. dResdReobiT ki ekonomistebi amtkiceben, rom 
faqtobriv zianTan erTad miuRebeli Semosavlis anazRaurebas 
gadaWarbebul kompensaciamde mivyavarT. Sesabamisad, am formulis 
gamoyenebis SesaZlebloba unda gadaixedos.629 

rogorc aRiniSna, miuRebeli Semosavali utoldeba 
dakargul mogebas. grZelvadian urTierTobebSi investorebi 
orientirebulni arian, daibrunon ganxorcielebuli investicia 
momavali fuladi saxsrebis mimoqcevis saSualebiT. fuladi 
saxsrebi ar aris mogebis sinonimi. es ukanaskneli warmoadgens 
mimoqcevadi fuladi saxsrebis mxolod nawils. dakarguli 
mogebis cneba ufro mizanSewonilia dadgindes im SemTxvevaSi, 
rodesac biznessaqmianobaSi ukanono Careva xdeba da praqtikaSi 
swored aseT SemTxvevebSia dadgenili misi gamoyeneba.630 

gaerTianebuli erebis sakompensacio komisiam mis 9 
gadawyvetilebaSi, samomavlo gegmebTan SedarebiT, upiratesoba 
kompaniis mier warsulSi ganxorcielebul Sesrulebas mianiWa. am 
safuZvelze komisiam nawilobriv uaryo Saudi Arabia Texaco Inc.-is 
(SAT) moTxovna. kompania miuRebeli Semosavlis saxiT naRdi 
fulis dskontirebuli Semosavlebis meTodiT daangariSebul 
kompensaciis garkveul odenobas iTxovda im zianisaTvis, romelic 
mas quveiTisa da erayis sabrZolo moqmedebebis Sedegad 
navTobmopovebiTi saqmianobis SewyvetiT miadga. misi moTxovnis 
nawili efuZneboda jer ganuxorcielebel sainvesticio programas 
da komisiam swored am nawilSi uaryo SAT-is moTxovna. amasTan, 
saarbitraJo palatam saqmeSi Kuwait Petroleum Corporation moiwona is 
meTodi, romliTac daangariSebuli iyo miuRebeli Semosavali. am 
midgomis Tanaxmad, miuRebeli Semosavlis odenoba efuZneboda 

                                                             
627  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 569. 
628  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, pp 
569-570. 
629  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 571. 
630  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 572. 
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mopovebis istoriul maCvenebelsa da ganxorcielebul 
danaxarjebs.631 

arbitraJma Enka Insaat ve Sanyani A.S.-is sarCeliT moTxovnil 
miuRebel SemosavalTan dakavSirebiT aRniSna, rom mogeba 
gansazRvruli unda iqnas kontraqtis xangrZlivobis periodiT. 
Sesabamisad, mosarCelem unda daamtkicos, rom kontraqti mTeli 
periodis manZilze momgebiani iqneboda. tribunalma miuTiTa, rom 
kompensaciis miniWebisaTvis aucilebelia detaluri faqtobrivi 
aRwera im viTarebisa, romelSic moxda zianis miyeneba. amasTan, 
tribunalma moiTxova cxadi da damarwmunebeli mtkicebulebebis 
warmodgena mimdinare da mosalodneli samomavlo mogebis Sesaxeb. 
saarbitraJo tribunalis mier dadgenili maRali standarti 
gamoiyeneba `uCveulod didi da rTuli proeqtebis~ mimarT. 
swored aseT proeqts axorcielebda Enka, romelsac eraySi 
kaSxali unda aeSenebina. mniSvnelovani samSeneblo saqmianobis 
ganxorcielebisas ki mtkicebis tvirTis mosarCelisadmi dakisreba 
ganpirobebulia Tavad proeqtis bunebiT. gansaxilvel saqmeSi ki 
mosarCelis moTxovna ar dakmayofilda, radgan igi ar 
Seesabameboda saarbitraJo tribunalis mier moTxovnil maRal 
standarts.632 

 
 

3.3.3. gansxvaveba `kompensaciasa~ da `zianis 
anazRaurebas~ Soris 

 
vinmes mimarT konkretuli Tanxis gadaxdis valdebuleba 

SesaZlebelia sxvadasxva samarTlebrivi safuZvliT iyos 
gamowveuli. miuxedavad imisa, rom `kompensaciasa~ da `zianis 
anazRaurebas~ Soris mkafio gansxvaveba ar arsebobs, konkretul 
SemTxvevebSi aRniSnulTagan erT-erTis gamoyeneba ufro 
mizanSewonilia. magaliTad, aseT SemTxvevas warmoadgens 
eqspropriacia.633 

saxelmwifos, romelic kerZo sakuTrebis eqspropriacias 
axorcielebs, rogorc wesi, ar moeTxoveba `zianis anazRaureba~. 
is, rasac yofili mesakuTre miiRebs, aris `kompensacia~. 
saerTaSoriso samarTalSi kompensaciis gadaxda istoriulad erT-
erT aucilebel elements warmoadgens ucxouri qonebis kanonieri 
eqspropriaciisaTvis. amasTan, rogorc zemoT aRiniSna, 
eqspropriacia unda moxdes sajaro mizniT, aradiskriminaciul 

                                                             
631  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 573. 
632  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 574. 
633 Marboe I., Compensation and Damages in International Law, The limits of “Fair Market Value”, 
Classics in International Investment Law, Volume II, edited by August Reinisch, Cheltenham, 2014, p 
26. 
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safuZvelze da kanoniT dadgenili wesis dacviT.634 Tu saxelmwifo 
ar daicavs zemoaRniSnul pirobebs eqspropriaciis 
ganxorcielebisas, eqspropriacia iqneba ukanono da mas aseT 
SemTxvevaSi `zianis anazRaureba~ mouwevs. iuridiul 
literaturaSi swored am saxis gamijvnas gamoyofen da aRniSnaven, 
rom umjobesia kompenasacia kanonier eqspropriaciasTan, xolo 
zianis anazRaureba ukanono eqspropriaciasTan iqnas 
gamoyenebuli.635 

zogierTi saarbitraJo tribunalic amaxvilebs yuradRebas 
zemoaRniSnul gansxvavebaze. magaliTad, ICSID tribunalma Southern 
Pacific Properties v. Egypt saqmeSi Semdegi ganmarteba gaakeTa: 
`mosarCeleebi kanonieri eqspropriaciisaTvis `kompensacias~ 
iTxoven da ara `zianis anazRaurebas~ saxelmwifos mier 
kontraqtis ukanono darRvevis safuZvelze. mosarCeleebs ufleba 
aqvT, kontraqtis darRvevidan gamomdinare zianis anazRaurebis 
nacvlad miiRon samarTliani kompensacia imisaTvis, rac 
eqsproprirebul iqna~. 636  amasTan, garda zianis anazRaurebisa, 
arakanonieri eqspropriaciis SemTxvevaSi SesaZlebelia 
mosarCeles mieniWos: eqsproprirebuli qonebis gazrdili 
Rirebuleba; Tu eqspropriaciis TariRidan saarbitraJo 
gadawyvetilebis miRebamde am qonebis Rirebuleba gaizarda, 
SemTxveviTi an sxva Tanmdevi xarjebis anazRaureba.637  

 
3.3.4. damatebiTi xarjebi da procenti 

saxelmwifos pasuxismgeblobis momwesrigebeli normebi, 
aramxolod pirdapir miyenebuli zianis kompensacias, aramed 
eqspropriaciis Sedegad warmoSobili meoradi xarjebis 
anazRaurebasac iTvaliswinebs. am sakiTxze saarbitraJo 
tribunalebs erTiani midgoma ar aqvT. magaliTad, saqmeSi ADC v. 
Hungary arbitraJma investiciis Rirebuleba Seafasa 
gadawyvetilebis gamotanis dRes arsebuli mdgomareobiT, 
romelsac daumata is gadauxdeli dividendebic, rac aqcionerebma 
ver miiRes. saarbitraJo tribunalma saqmeSi Saipem v. Bangladesh, 
miuxedavad imisa, rom ukanono eqspropriacia daadgina, mopasuxe 
saxelmwifos mxolod eqsproprirebuli qonebis Rirebuleba da 
procenti daakisra. Sesabamisad, saarbitraJo tribunalma 
mopasuxes ar daakisra gadasaxadebi, iuridiuli momsaxurebis da 
sxva mniSvnelovani xarjebi, romlebic mosarCelem gaiRo. 

                                                             
634 Marboe I., Compensation and Damages in International Law, The limits of “Fair Market Value”, 
Classics in International Investment Law, Volume II, edited by August Reinisch, Cheltenham, 2014, p 
26. 
635 C. Amerasinghe, Issues of Compensation for the Taking of Alien Property in the Light of Resent 
Cases and Practice, 41 I.C.L.Q. (1992) 22, 37, et seq.; ix., citireba: Marboe I., Compensation and 
Damages in International Law, The limits of “Fair Market Value”, Classics in International Investment 
Law, Volume II, edited by August Reinisch, Cheltenham, 2014, p 26. 
636 Marboe I., Compensation and Damages in International Law, The limits of “Fair Market Value”, 
Classics in International Investment Law, Volume II, edited by August Reinisch, Cheltenham, 2014, p 
27. 
637 Ripinsky S., Williams K., Damages in International Investment Law, London, 2008, p 87. 
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analogiuri iyo saarbitraJo tribunalis midgoma Kardassopoulos v. 
Georgia saqmeze, sadac saqarTvelos damatebiTi xarjebi ar 
dakisrebia.638 

damatebiTi xarjebi moicavs 3 elements: ICSID an sxva 
arbitraJisTvis gadasaxdel xarjebs, arbitrTa anazRaurebasa da 
sxva xarjebs, romlebic mxareebma gaiRes saarbitraJo procesis 
warmoebisTvis. am ukanasknelSi igulisxmeba is xarji, rac 
saarbitraJo davis monawile mxarem gaiRo saarbitraJo 
warmomadgenlobasa da iuridiul momsaxurebaSi. ICSID konvenciis 
61(2) muxli tribunals utovebs diskrecias rom daakisros es 
xarjebi mxares, Tu ki mxareebi sxvagvarad ar SeTanxmebulan. 
praqtikaSi arsebobs iseTi SemTxvevebi, rodesac aseTi xarjebi 
Zalian didia da maTi dakisreba, rogorc wesi, Tanabrad xdeba an 
arsebobs SemTxvevebi, rodesac yvela mxare Tavis xarjebs TviTon 
anazRaurebs. amasTan, arsebobs saarbitraJo praqtika, sadac 
arbitraJma yvela xarji investors anu mosarCele mxares daakisra, 
radgan sarCeli araseriozuli da aSkarad dausabuTebeli iyo. 
saarbitraJo tribunalma aseTi midgoma ganaviTara, magaliTad, 
LETCO v. Liberia saqmeSi.639 

rac Seexeba miuRebel Semosavalsa da mopasuxisTvis 
procentis dakisrebis sakiTxs, aRniSnulic praqtikuli 
TvalsazrisiT problemuria Tanamedrove saerTaSoriso 
sainvesticio davebSi. zogadad, imis gaTvaliswinebiT, rom 
kontraqtis safuZvelze ori molodini arsebobs: konkretuli 
Sesrulebis miRebisa da am Sesrulebis konkretuli saxiT 
gamoyenebis, es molodinebi, Tavis mxriv, upirispirdeba faqtobriv 
danakargsa da miuRebel Semosavals. kontraqtis daRvevis 
SemTxvevaSi ki dazaralebuli mxare orive saxiT iRebs 
kompensacias. sxva sityvebiT rom iTqvas, zianis aRmofxvris 
mizniT, dazaralebuli mxare unda aRdges im mdgomareobaSi, 
romelSic aseTi darRvevis ararsebobis anu kontraqtiT 
gaTvaliswinebuli valdebulebebis Sesrulebis SemTxvevaSi 
iqneboda. 640  zemoaRniSnul konteqstSi faqtobrivi danakargi 
utoldeba ganxorcielebul sainvesticio danaxarjebs, xolo 
miuRebeli Semosavali dakarguli mogebis tolia.641  

`sainvesticio saqmianobis xelSewyobisa da garantiebis 
Sesaxeb~ saqarTvelos kanonis mixedviT, kompensacia moicavs im 
zaralsac, romelic investorma ganicada CamorTmevis momentidan 

                                                             
638Marboe I., Valuation in Cases of expropriation, International Investment Law, edited by Marc 
Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 
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639Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
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640  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
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sakompensacio Tanxis gadaxdamde. 642  qarTuli kanonmdebloba 
investiciis CamorTmevis TariRidan sakompensacio Tanxis 
gadaxdamde periodSi gancdil zaralsac im kompensaciaSi 
moiazrebs, romelsac investori investiciis CamorTmevis 
SemTxvevaSi miiRebs.  

procentTan dakavSirebiT saintereso da praqtikaSi 
problemuria misi odenobis gamoTvlis wesi. kerZod, kompensaciis 
SemTxvevaSi SesaZloa zusti dRis gansazRvra, rodesac 
eqsapropriacia moxda, SeuZlebeli iyos. Sesabamisad, SesaZloa, 
procentis daTvlac garTuldes, Tumca, cxadia, rom sruli 
kompensaciis mizniT, anazRaurebuli unda iqnas procentic. 
amasTan, misi gansazRvra sainvesticio davisas frTxilad unda 
moxdes. sainvesticio saqmeebSi arsebuli zogierTi iseTi uCveulo 
faqtoris gaTvaliswinebiT, rogoricaa, magaliTad, 
gadawyvetilebis gamotanasa da gadaxdas Soris an ukanono 
qmedebasa da gadawyvetilebis gamotanas Soris arsebuli drois 
didi monakveTi, procentis odenoba SesaZlebelia milionobiT 
dolari iyos da gadaaWarbos kidec ZiriTad Tanxas. aRniSnuli 
sakiTxi mudmivi kamaTis sagania. tribunalebi, rogorc wesi, 
midrekili arian martivi procentis dakisrebisaken, Tumca axali 
tendenciis Tanaxmad, rTuli procentisaken ixreba saarbitraJo 
praqtika. 643  pirveli Seexeba procentis dakisrebas ZiriTadi 
TanxisaTvis, xolo meore ZiriTad TanxasTan erTad procentis 
procentis dakisrebasac gulisxmobs. amasTan, farTod 
gavrcelebuli mosazrebaa, rom procentiT kompensacia 
gulisxmobs Tanxis gamouyeneblobiT miuRebel Semosavals.644 

rTul procentis dakisrebasTan dakavSirebiT konsensusi ar 
arsebobs. mis uarsayofad saarbitraJo tribunalebi ramdenime 
mizezs asaxeleben, romelTagan umniSvnelovanesi gamosayenebel 
samarTals Soris sxvaobaa. magaliTad, zogierTma tribunalma am 
saxis procentis dakisrebaze uari im mizeziT ganacxada, rom 
sainvesticio kontraqtis maregulirebeli kanonmdeblobiT aseTi 
procenti akrZaluli iyo. saarbitraJo tribunalebi rTuli 
procentis dakisrebis uflebiT im SemTxvevaSi sargebloben, 
rodesac igi naxsenebia mxareTa Soris dadebul kontraqtSi.645 

rac Seexeba konkretul dRes anu periods, saidanac 
procentis aTvla unda daiwyos, aseTad miCneulia is dRe, 
rodesac investorma mis mier ganxorcielebul investiciaze 
realuri kontroli dakarga. swored es dRea sawyis TariRad 
procentis daTvlisTvis miRebuli. rac Seexeba procentis 
ganakveTs, aRniSnulis dadgena, rogor wesi, xdeba bankTa Soris 

                                                             
642 `sainvesticio saqmianobis xelSewyobisa da garantiebis Sesaxeb~ saqarTvelos 
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arsebuli saprocento maCvenebliT, rogoricaa londonis 
bankTaSoris arsebuli ganakveTi e.w. liboris ganakveTi.646 

 
3.3.5. mizezobrivi kavSiri  

 
kompensaciis miznebisaTvis mniSvnelovania dadgindes 

mizezSedegobrivi kavSiri saxelmwifos ukanono qmedebasa da 
damdgar zians Soris. pirvel etapze zianis gamomwvevi faqtobrivi 
mizezi unda ganisazRvros. Semdeg unda dadgindes, 
samarTlebrivad ramdenad SesaZlebelia rom am qmedebam ziani 
gamoiwvios. am moTxovnas zianis `ganWvretadobas~ uwodeben. 
faqtobrivi mizezobrivi kavSiris dadgenisas zianis gamomwvevi 
SesaZlebelia ramdenime faqtori aRmoCndes, magram Tu erT-erTi 
mainc dakavSirebulia saxelmwifos qmedebasTan, swored es 
ukanasknelia pasuxismgebeli damdagri SedegisaTvis mTlianad. 
aRniSnuli principi iqna gamoyenebuli, rodesac tribunalma 
daadgina, rom saqmeSi CME Czech Republic B.V. v. Czech Republic, 
saxelmwifo iyo pasuxismgebeli zianis mTel odenobaze, 
miuxedavad imisa, rom zianis nawili kerZo pirebis mier iyo 
miyenebuli.647 

gansaxilvel saqmeSi mizezSedegobrivi kavSiris dadgenisas, 
tribunalma ganmarta, rom mopasuxes, rodesac mosarCelis 
biznessaqmianobis xelSemSlel qmedebas axorcielebda, `unda 
gaecnobierebina misi qmedebebis mosalodneli Sedegebi, kerZod, is, 
rom mosarCeles arTmevda CexeTis respublikaSi mis mier 
gansaxorcielebeli investiciebis usafrTxo garemoSi 
ganxorcielebis uflebas~. mosalodneli Sedegebis ganWvretis 
moTxovna gamoyenebuli iqna sxva gadawyvetilebebSic.648 

Tanamedrove sainvesticio kontraqtebSi mocemuli 
mowesrigebidan gamomdinare, SesaZlebelia iTqvas, rom davis 
ganmxilveli organos mier mizezSedegobrivi kavSiris dadgena 
xSirad ar aris saWiro. aRniSnuli ganpirobebulia imiT, rom 
Tavad kontraqti gansazRvravs SemTxvevebsa da damdagar Sedegebs 
Soris mizezobrivi kavSiris detalur CamonaTvals, rac davis 
ganmxilvel organoebs ar utovebs mizezSedegobrivi kavSiris 
sxvagavari interpretaciis safuZvels.649 

sainteresoa, rogor unda ganisazRvros zianis odenoba 
samarTliani da Tanaswori mopyrobis uaryofasTan dakavSirebul 
saqmeebSi. aRniSnul sakiTxze ormxriv sainvesticio 
xelSekrulebebsa da mravalmxriv saerTaSoriso xelSekrulebebSi 
raime gzamkvlevi ar arsebobs. magaliTad, NAFTA adgens 
                                                             
646Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
298.  
647  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 577. 
648  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 579. 
649  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 580. 
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kompensaciis odenobis gansazRvris saSualebebs 
eqspropriaciasTan dakavSirebul saqmeebSi, magram arafers ambobs 
im SemTxvevaze, rodesac pasuxismgebloba dgeba keTilsindisieri 
da Tanaswori mopyrobis darRvevidan gamomdinare. arc 
Tanamedrove saarbitraJo praqtika gansazRvravs raime obieqtur 
standarts am TvalsazrisiT. SesaZlebelia es imiT iyos 
ganpirobebuli, rom saarbitraJo tribunalebi saqmeebSi aRmoaCenen 
darRvevis sxvadasxva saxis, magaliTad, eqspropriaciisa da 
keTilsindisieri da Tanaswori mopyrobis darRvevis SemTxvevebis 
erTobliobas da am viTarebaSi gadawyvetilebis miRebisas 
kompensaciis odenobasTan dakavSirebiT xelmZRvaneloben 
eqspropriaciis mimarT dadgenili wesebiT.650 

 
3.4. moraluri ziani651 da Punitive Damages652 
kompensaciaze saubrisas moraluri zianis sakiTxi erT-erT 

mniSvnelovan sakiTxs warmoadgens, radgan moraluri zianis 
moTxovniT saerTaSoriso saarbitraJo tribunalebSi sarCelebis 
raodenoba dRiTidRe izrdeba.653 zogadad, moraluri zianis arsi 
sakmaod bundovani da gaurkvevelia. 654  am sakiTxze saarbitraJo 
tribunalma jer kidev 1980 wels saqmeSi Benvenuti et Bonfant v. Congo 
imsjela.655 

moraluri zianis anazRaurebis problemurobas isic 
ganapirobebs, rom zogjer moraluri zianisa da materialuri 
zianis gadakveTa (gadafarva) xdeba. amasTan, zogjer moraluri 
ziani upirispirdeba materialur anu qonebriv zians da xSirad 
moraluri ziani ufro mtkivneulia, vidre materialuri ziani.656 

reputaciis Selaxvam SesaZloa seriozuli finansuri 
Sedegebi gamoiwvios. aseve, moralurma tanjvam SesaZloa fuladi 

                                                             
650  Sabahi B., The Calculation of Damages in International Investment Law, New Aspects of 
International Investment Law, edited by Philippe Kahn, Thomas W. Walde, Leiden, Boston, 2007, p 587. 
651  Mzogadad, moraluri zianis cnebasa da mis materialuri saxiT 
anazRaurebasTan dakavSirebiT mniSvnelovani kvlevaa mocemuli qarTul 
samarTalSi jer kidev me-20 saukunis dasawyisSi. ixileT: rcxilaZe gr., 
moraluri zianis anazRaureba, Jurnali sabWoTa samarTali, #4, 15 Tebervali, 
1928, gv., 79-82.  
652  aRniSnuli samarTlebrivi instituti ZiriTadad gavrcelebulia anglo-
amerikuli samarTlis qveynebSi. kontinentur-evropuli qveynebi, rogorc wesi, 
mis gamoyenebaze da am TvalsazrisiT, zogadad anglo-amerikuli qveynis 
sasamarTlos mier miRebuli gadawyvetilebis cnoba-aRsrulebis sakiTxze uars 
amboben sajaro wesrigTan winaaRmdegobis safuZvliT. miuxedavad amisa, 
aRniSnul instituts farTo gamoyeneba aqvs araerT qveyanaSi. dawvrilebiT amis 
Sesaxeb ixileT: Vanleenhove C., Punitive Damages in Private International Law, Lessons for the 
European Union, Cambridge University Press, 2016, p 73.  
653Brabandere E., Investment Treaty Arbitration, as Public International Law, Procedural Aspects and 
Implications, Cambridge University Press, 2014, p 190. 
654Dumberry P., Moral Damages, International Investment Law, edited by Marc Bungenberg, Jorn 
Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 2015, p 1132.  
655Brabandere E., Investment Treaty Arbitration, as Public International Law, Procedural Aspects and 
Implications, Cambridge University Press, 2014, p 193.  
656 rcxilaZe gr., moraluri zianis anazRaureba, Jurnali sabWoTa samarTali, #4, 
15 Tebervali, 1928, gv., 80.  
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saxsrebisa da Sromis produqtiulobis Semcireba gamoiwvios. 
Sesabamisad, SesaZloa aRniSnul or SemTxvevaSi moraluri zianis 
anazRaureba gadafaruli iyos Cveulebrivi materialuri zianis 
anazRaurebiT. 657  unda moxdes ukve anazRaurebuli materialuri 
zianTan erTad moraluri zianis anazRaurebac, rac calsaxad 
garkveulwilad ormag sanqcias gamoiwvevs mopasuxe mxarisTvis.   

saqmeebis umravlesobaSi saarbitraJo tribunalma ar 
daakmayofila moraluri zianis Sesaxeb arbitraJSi wardgenili 
sarCelebi da miuTiTa, rom ar arsebobda sakmarisi 
mtkicebulebebi moraluri zianis arsebobis dasadastureblad. 
erT-erTi axali saqme, sadac arbitraJma moraluri ziani daakisra 
mopasuxes, iyo Desert Line Projects LLc v. Yemen. am saqmeSi saarbitraJo 
tribunalma mopasuxe saxelmwifos moraluri zianis saxiT erTi 
milioni aSS dolari daakisra. 658  aRniSnuli saqme imiTaa 
gamorCeuli, rom is iyo ICSID arbitraJis mier ganxiluli da 
Sesabamisad, ICSID arbitraJma pirvelad daakisra mopasuxe 
saxelmwifos moraluri zianis anazRaureba.659 

zemoaRniSnul saqmesTan dakavSirebiT, saarbitraJo 
tribunalma ramdenime mniSvnelovani sakiTxi gamoyo, romelic 
moraluri zianis mimarT arbitraJis iurisdiqcias exeba. 
arbitraJis gancxadebiT, sainvesticio davaSi moraluri zianis 
sakiTxi sagamonakliso SemTxvevaa. aRniSnuli imiTaa 
ganpirobebuli, rom investorsa da investiciis beneficiar 
saxelmwifos Soris warmoSobili dava investicias Seexeba, 
romelic calsaxad ekonomikuri kategoriaa. amasTan, ICSID 
konvenciis 25-e muxli, rogorc saarbitraJo tribunalis 
iurisdiqciis momwesrigebeli norma, pirdapir miuTiTebs, rom dava 
aucileblad investiciidan unda gamomdinareobdes. magaliTad, 
kidev erT saqmeze Biloune v. Ghana saarbitraJo tribunalma ar 
daidgina iurisdiqcia moraluri zianis moTxovnaze, radgan 
realurad, mosarCelis moTxovna efuZneboda adamianis uflebebis 
darRvevas da ara mis mier ganxorcielebul investicias.660 

kidev erT saqmeze LAFICO v. Burundi saarbitraJo tribunalma 
saxelmwifos kontrolqveS arsebuli kompaniis sasargeblod 
gadawyvita dava da investiciis beneficiar saxelmwifos 
moraluri zianis anazRaurebis TvalsazrisiT mosarCelis 
sasargeblod 10 000 aSS dolaris gadaxda daakisra. 661  moralur 

                                                             
657 Sabahi B., Birch J. N., Comparative Compensation for Expropriation, International Investment Law 
and Comparative Public Law, edited by, Stephan W. Schill, Oxford University Press, 2010, p 771.  
658Brabandere E., Investment Treaty Arbitration, as Public International Law, Procedural Aspects and 
Implications, Cambridge University Press, 2014, pp 193-194.  
659 Sebastian T., Sinclair A., Remedies in WTO Dispute Settlement and Investor-State Arbitration: 
Contrasts and Lessons, WTO Litigation, Investment Arbitration and Commercial Arbitration, edited by 
Jorge A. Huerta-Goldman, Antoine Romanetti, Franz X. Stirnimann, Netherlands, Kluwer law 
International, 2013, p 303.  
660 Ripinsky S., Williams K., Damages in International Investment Law, London, 2008, p 311.  
661Ehle B., Dawidowicz M., Moral Damages in Investment Arbitration, WTO Litigation, Investment 
Arbitration and Commercial Arbitration, edited by Jorge A. Huerta-Goldman, Antoine Romanetti, Franz 
X. Stirnimann, Netherlands, Kluwer law International, 2013, p 303.  



  172 

zianze imsjela tribunalma kidev erT saqmeze Lemire v. Ukraine, 
sadac saarbitraJo tribunalma Seafasa moraluri zianis 
arsebobis sakiTxi da mopasuxe saxelmwifos miyenebuli zianis 
Sesabamisi kompensacia daakisra.662 

mniSvnelovani iyo moraluri zianis dakisrebis sakiTxi 
saqmeSi Mohamed Abdulmohsen Al-kharafi & Sons v. Libya and others, sadac 
davis ganmxilvelma ad hoc arbitraJma moraluri zianisTvis 30 
milioni aSS dolari daakisra mopasuxes. 663  aseve, moraluri 
zianis dakisreba moxda saqmeSi Funnekotter v. Zimbambve, sadac 
mosarCele iTxovda masze da mis ojaxze ganxorcielebuli 
moqmedebebis gamo moraluri zianis anazRaurebis dakisrebas. 664 
amasTan, am SemTxvevaSi moraluri ziani Tavisi gagebiT ar iqna 
dakisrebuli, radgan kompensacia, romelic pirma miiRo, 
emsaxureboda imas, rom mosarCeles miscemoda SesaZlebloba 
daetovebina zimbambve da cxovreba sxva qveyanaSi gaegrZelebina.665 

kidev erTi sakiTxi, rac moraluri zianis anazRaurebis 
dros warmoiSoba, aris is, rom, rogorc wesi, moraluri ziani 
adgeba fizikur pirs 666  maSin, rodesac sainvesticio davebis 
umravlesobaSi mosarCeleebad kompaniebi arian warmodgenilebi. 
magaliTad, zemoT ganxilul saqmeSi DLP v. Yemen arsebuli 
faqtobrivi garemoebebis mixedviT, mosarCele kompania sarCeliT 
iTxovda moraluri zianis anazRaurebas, xolo moraluri zianis 
adresatebad ki miTiTebulebi iyvnen kompaniis aRmasrulebeli 
pirebi. miuxedavad imisa, rom moralur ziani sxva pirebs da ara 
uSualod kompanias miadga, saarbitraJo tribunalma mainc 
daakmayofila moraluri zianis anazRaurebis moTxovna.667 

miuxedavad garkveuli saqmeebis arsebobisa, moraluri zianis 
anazRaurebaze saarbitraJo gadawyvetilebebi mainc mcirea. 
ZiriTadi nawili saqmeebisa, sadac saubari moraluri zianis 
anazRaurebas Seexeba, mtkicebulebebis ararsebobis gamo 
moTxovnis dakmayofilebaze uaris TqmiT sruldeba. erT-erTi 
aseTi uaxlesi saqmea Pey Casado v. Chile, sadac saqmis ganmxilvelma 
saarbitraJo tribunalma swored mtkicebulebaTa naklebobis gamo 
ar daakmayofila moraluri zianis materialuri saxiT 

                                                             
662Dumberry P., Moral Damages, International Investment Law, edited by Marc Bungenberg, Jorn 
Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 2015, p 1131.  
663Brabandere E., Investment Treaty Arbitration, as Public International Law, Procedural Aspects and 
Implications, Cambridge University Press, 2014, p 196.  
664 Sabahi B., Birch J. N., Comparative Compensation for Expropriation, International Investment Law 
and Comparative Public Law, edited by, Stephan W. Schill, Oxford University Press, 2010, pp 772-773.  
665 McLachlan QC. C., Shore L., Weiniger QC. M., International Investment Arbitration, Substantive 
Principles, Second edition, Oxford University Press, 2017, p 449.  
666  iuridiuli pirisTvis moraluri zianis anazRaurebasTan dakavSirebiT 
ixileT: CikvaSvili S., moraluri zianis anazRaureba iuridiuli piris 
araqonebrivi uflebeebis xelyofisaTvis, Jurnali samarTali, Tbilisi, #1-2, 
2004, gv., 42-45. 
667 Ripinsky S., Williams K., Damages in International Investment Law, London, 2008, p 311.  
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anazRaurebis moTxovna.668 aseve, erT-erT uaxles gadawyvetilebaSi 
saqmeze Arif v. Moldova saarbitraJo tribunalma miiCnia, rom, 
miuxedavad saxelmwifos mier ganxorcielebuli ukanono 
moqmedebebisa da agresiisa, romelic mosarCeleze ganxorcielda, 
es mainc ar atarebda mZime da intensiur xasiaTs. Sesabamisad, 
moraluri zianis anazRaurebisTvis dadgenili standartis 
mixedviT, mopasuxes kompensacia ar daekisra.669 

saerTaSoriso sainvesticio samarTalSi saarbitraJo 
tribunalebis mier moraluri zianis sakompensaciod 2 ZiriTadi 
saSualeba gamoiyeneba. pirveli da yvelaze gavrcelebuli formaa 
rodesac arbitraJi im aqts, romliTac moraluri ziani miadga 
mxares, cnobs kanonSeusabamod da arasworad; meore forma Seexeba 
iseT SemTxvevas, rodesac xdeba moraluri zianis materialuri 
saxiT, simbolurad anazRaureba. gasaziarebelia iuridiul 
literaturaSi gamoTqmuli mosazreba, romlis Tanaxmadac, 
arbitraJis mier saxelmwifos mxridan ganxorcielebuli 
moqmedebis (aqtis) ukanonod cnoba da misi aramarTlzomierad 
aRiareba vercerT SemTxvevaSi ver gaxdeba da ver daakompensirebs 
im zians, romelic investors saxelmwifos mier ganxorcielebuli 
qmedebebis Sedegad miadga. 670  amgvarad, moraluri zianis 
sakompensaciod umjobesia, Tu misi anazRaureba fuladi TanxiT, 
materialurad moxdeba.  

saqarTvelosTan mimarTebiT sagulisxmoa Zhinvali Development 
Ltd. V. Georgia saqme, sadac saarbitraJo sarCeli iurisdiqciis 
ararsebobis gamo ar dakmayofilda, Tumca saarbitraJo 
tribunalis erT-erTma arbitrma qarTul samarTalze dayrdnobiT 
miuTiTa, rom SesaZlebeli iyo saqarTvelos aramxolod 
miyenebuli ziani, aramed moraluri zianic dakisreboda 
investoris saqmiani reputaciis Selaxvis gamo.671 

moraluri zianis anazRaurebis sakiTxze saubrisas, kidev 
erTi mniSvnelovani garemoebaa, SeuZlia Tu ara sainvesticio 
davaSi mopasuxed monawile saxelmwifos moiTxovos moraluri 
zianis anazRaureba, Tu mis winaaRmdeg aSkarad dausabuTebeli da 
arakeTilsindisieri sarCeli iqna Setanili. am sakiTxze arsebobs 
sul ramdenime gadawyvetileba. maT Soris aRsaniSnavia TurqeTis 
winaaRmdeg aRZruli 2 saarbitraJo sarCeli (saqme Europe Cement v. 
Turkey da Cementownia Nowa Huta S.A. v. Turkey), sadac orive SemTxvevaSi 
saarbitraJo tribunalma daadgina, rom TurqeTis winaaRmdeg 
mosarCeleebma aRZres aSkarad dausabuTebeli da uargumento 

                                                             
668Dumberry P., Moral Damages, International Investment Law, edited by Marc Bungenberg, Jorn 
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sarCeli, romelic arakeTilsindisierad isaxavda miznad 
saxelmwifos prestiJis Semcirebas saerTaSoriso asparezze. 
aRniSnulis gamo TurqeTma moiTxova moraluri zianis dakisreba 
mosarCeleTaTvis, Tumca davis ganmxilvelma saarbitraJo 
tribunalma saxelmwifos es moTxovna ar daakmayofila da 
miuTiTa imaze, rom mosarCele kompaniebisTvis saarbitraJo 
xarjebis dakisrebiT isini ukve `daisajnen~ da Sesabamisad, 
damatebiT calke moraluri zianis dakisreba mizanSewonili aRar 
iyo. 672  erT-erT uaxles saqmeSic Occidental v. Ecuador saarbitraJo 
tribunalma ar daakmayofila ekvadoris moTxovna mosarCelisTvis 
moraluri zianis dakisrebasTan dakavSirebiT.673 

rac Seexeba anglo-amerikuli samarTlis qveynebisaTvis 
damaxasiaTebel instituts, romelic zianis anazRaurebas Seexeba 
da cnobilia Punitive Damages saxeliT 674 , misi gamoyeneba 
saerTaSoriso sainvesticio davis dros TiTqmis gamoricxulia. 
aRniSnuli zianis anazRaureba garkveulwilad sadamsjelo 
RonisZiebas warmoadgens da saerTaSoriso samarTalSi mxolod im 
SemTxvevaSi gamoiyeneba, Tu saxelmwifos mier ucxoel pirze 
xorcieldeba arasaTanado mopyroba da sisxlissamarTlebrivi 
moqmedebebi. sxva SemTxvevaSi am institutis saerTaSoriso 
konteqstSi gamoyeneba ar xdeba. 675 umTavresi elementi, rac unda 
arsebobdes imisTvis, rom Punitive Damages dakisreba moxdes, aris is, 
rom samarTliT daculi sikeTe/interesi unda dairRves/ziani 
miadges.676  

saerTaSoriso sainvesticio davis dros Punitive Damages 
dakisreba ar xdeba im SemTxvevaSic ki, Tu saxezea arakanonieri 
mopyroba da moqmedebebi. zogierTi saerTaSoriso sainvesticio 
SeTanxmeba pirdapir krZalavs am institutis gamoyenebas 
investorsa da investiciis beneficiar saxelmwifos Soris 
warmoSobil davaSi. amasTan, im SemTxvevaSic ki, Tu saerTaSoriso 
SeTanxmebiT pirdapir ar iqneba akrZaluli Punitive Damages 
gamoyeneba, aseTi sarCelis dakmayofileba sainvesticio davis 
saerTaSoriso saarbitraJo wesiT ganxilvisas gamoricxulia.677 
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3.5. qarTuli kanonmdeblobis Sesabamisoba saerTaSoriso 
standartebTan  

 
`sainvesticio saqmianobis xelSewyobisa da garantiebis 

Sesaxeb~ saqarTvelos kanonis me-7 muxlis me-2 punqtis Tanaxmad, 
investiciis CamorTmeva dasaSvebia mxolod kanoniT pirdapir 
dadgenil SemTxvevebSi, sasamarTlos gadawyvetilebiT an 
organuli kanoniT dadgenili gadaudebeli aucileblobisas da 
mxolod saTanado anazRaurebiT. kanonis citirebuli norma 
miuTiTebs kanoniT gaTvaliswinebul SemTxvevebze, romelTa 
arsebobis SemTxvevaSic investiciis CamorTmeva kanonierad 
miiCneva. kanoni, romliTac qonebis CamorTmevis wesi da 
mizanSewoniloba wesrigdeba, aris `aucilebeli sazogadoebrivi 
saWiroebisaTvis sakuTrebis CamorTmevis wesis Sesaxeb~ kanoni. 678 
aRniSnuli kanonis me-2 muxlis pirveli punatis Tanaxmad, am 
kanonis mizania, gansazRvros aucilebeli sazogadoebrivi 
saWiroebisaTvis eqspropriaciis uflebis miniWebisa da 
eqspropriaciis ganxorcielebis wesi. aucilebeli sazogadoebrivi 
saWiroebisaTvis eqspropriacia xorcieldeba saqarTvelos 
ekonomikisa da mdgradi ganviTarebis ministris brZanebis 
safuZvelze da sasamarTlos gadawyvetilebiT, saxelmwifo 
organos an adgilobrivi TviTmmarTvelobis organos an/da sajaro 
an kerZo samarTlis iuridiuli piris sasargeblod, romelsac am 
kanonis Sesabamisad eniWeba eqspropriaciis ufleba. amave muxlis 
me-2 punqti ki CamoTvlis SemTxvevebs, romelTa drosac xdeba 
eqspropriacia. kerZod, aucilebeli sazogadoebrivi 
saWiroebisaTvis eqspropriacia xorcieldeba Semdegi samuSaoebis 
warmoebis mizniT: a) gzisa da magistralis gayvana-
mSeneblobisaTvis; b) rkinigzis xazebis gayvanisaTvis; g) nedli 
navTobis, bunebrivi gazisa da navTobproduqtebis milsadenebis 
gayvanisaTvis; d) eleqtroenergiis gadamcemi da gamanawilebeli 
xazebis mSeneblobisaTvis; e) wyalmomaragebis, kanalizaciisa da 
atmosferuli naleqebis koleqtoruli xazebis gayvanisaTvis; v) 
satelefono xazebis gayvanisaTvis; z) satelevizio kabelebis 
gayvanisaTvis; T) sazogadoebrivi saWiroebisaTvis aucilebeli 
nagebobisa da obieqtis mSeneblobisaTvis; i) erovnuli 
TavdacvisaTvis saWiro samuSaoebisaTvis; k) sasargeblo 
wiaRiseulis mopovebisaTvis. amgvarad, kanonis zemoaRniSnuli 
norma pirdapir CamoTvlis im safuZvlebs, romelTa arsebobis 
SemTxvevaSic xdeba eqspropriacia. sxva SemTxveva, romelic 
kanonis citirebul normaSi ar aris mocemuli, ver gaxdeba 
eqspropriaciis sagani.679 
                                                             
678  saqarTvelos sakanonmdeblo macne, 40(47), 11/08/1999; saregistracio kodi: 
020.060.040.05.001.000.670; 
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ixileT: kokaia l., ucxouri investiciebis SidasamarTlebrivi dacvis garantiebi 
saqarTveloSi, marTlmsajuleba da kanoni, #3(34), Tbilisi, 2012, gv., 138.  
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qarTul samarTalSi investiciis daculobaze saubrisas 
aucileblad calke unda aRiniSnos da gamoiyos iseTi `ucnauri 
samarTlebrivi konstruqcia~, rac mocemulia `saxelmwifo qonebis 
Sesaxeb~680 saqarTvelos kanonis me-20 muxlSi. kerZod, kanonis me-20 
muxlis me-6 punqtis Tanaxmad, saxelmwifo qonebis privatizebis 
mizniT dadebuli Sesabamisi xelSekrulebiT gaTvaliswinebuli 
saprivatizebo pirobebis darRvevis gamo xelSekrulebis 
calmxrivad moSlis SemTxvevaSi privatizebuli qoneba brundeba 
saxelmwifo sakuTrebaSi, xolo am qonebaze registrirebuli 
mesame piris (pirTa) ipoTekis ufleba (uflebebi) uqmdeba, Tu 
qonebis ipoTekiT datvirTvamde sajaro reestrSi uZravi nivTis 
Sesaxeb CanawerSi registrirebulia saprivatizebo valdebulebis 
(valdebulebebis) amsaxveli Sesabamisi informacia. amasTanave, 
qonebis SemZens saxelmwifo ar aunazRaurebs gadaxdil Tanxebsa 
da gaweul xarjebs.  

aRniSnuli normiT dadgenilia erTgvari sanqcia, romelic 
eqspropriaciis tolfasadac SeiZleba CaiTvalos. kerZod, 
zemoaRniSnuli normis saSualebiT im SemTxvevaSi, Tu investori 
(am SemTxvevaSi ar aqvs mniSvneloba ucxoeli iqneba is Tu 
adgilobrivi) Tundac umniSvnelo sainvesticio valdebulebasac 
ki ver Seasrulebs, igi kargavs TiTqmis yovelgvar gaumjobesebas, 
kapitals da a.S, rac man investiciis saxiT ganaxorciela. 
citirebuli norma ICSID arbitraJSi davis ganxilvis dros, 
SesaZloa, mizanSewonilad ar iqnas miCneuli, `vaSingtonis 
konvenciis~ 42-e muxlSi arsebuli Canaweris mixedviT681 da davis 
ganmxilvelma tribunalma am normas saerTaSoriso samarTliT 
aRiarebuli principebis sawinaaRmdego Sefaseba misces. es imas 
niSnavs, rom tribunalma SesaZlebelia ar gamoiyenos es 
samarTlis norma sayovelTaod aRiarebul samarTlebriv 
principebTan winaaRmdegobis gamo. amasTan, zemoT dasaxelebuli 
norma seriozul winaaRmdegobebs da dabrkolebebs Seuqmnis 
ucxouri investiciebis mozidvasac saqarTveloSi. umTavresi, rac 
am normis sworad ganmartebisTvis unda iqnas gaTvaliswinebuli, 
aris is, rom investoris mier sainvesticio kontraqtis pirobebis 
Tundac umniSvnelod darRveva ar unda gaxdes misTvis im 
sanqciebis dawesebis safuZveli, rac miTiTebulia gansaxilvel 
muxlSi. Sesabamisad, normis miznebidan gamomdinare, umTavresia, 
rom misi praqtikaSi gamoyenebis dros sasamarTlom (an 
arbitraJma) sworad Seafasos kontraqtis darRvevis simZime da 
intensivoba da zedapirulad, martooden sityvasityviT ar 
ganmartos kanonis me-20 muxlis me-6 punqti. amasTan, sagulisxmoa, 
rom davis ganmxilvelma organom normis ganmartebisas unda 
gaiTvaliswinos investoris mier sainvesticio valdebulebis 

                                                             
680  sqarTvelos sakanonmdeblo macne, 48, 09/08/2010; saregistracio kodi: 
040.110.030.05.01.004.174.  
681 `vaSingtonis konvenciis~ 42-e muxlze da erovnuli kanonmdeblobis, rogorc 
sainvesticio davis mimarT gamoyenebad samarTalze msjeloba ixileT 
winamdebare disertaciis VII TavSi.  
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darRvevis moculoba, intensivoba da sxva faqtorebi. aRniSnuli 
ki imas niSnavs, rom yvela SemTxvevaSi, investiciis umniSvnelod 
darRvevis drosac ki investoris mimarT ar amoqmeddeba kanoniT 
gaTvaliswinebuli es sanqciebi.  

garda zemoaRniSnulisa, navTobisa da gazis sferoSi 
arsebul investiciebTan, gansakuTrebiT ki, ucxour investiciebTan 
dakavSirebiT, calke gansaxilvelia `navTobisa da gazis Sesaxeb~ 
saqarTvelos kanoniT dadgenili eqspropriaciis samarTlebrivi 
reJimi. kerZod, kanonis mixedviT eqspropriaciis es konkretuli 
SemTxveva eminent domeinis saxeliT aris cnobili da niSnavs 
aucilebeli sazogadoebrivi saWiroebis SemTxvevaSi saxelmwifos 
mier sasamarTlos gadawyvetilebis safuZvelze miwis da masze 
arsebuli kerZo sakuTrebis droebiT CamorTmevas saTanado 
anazRaurebis gadaxdiT. eminent domeini saqarTvelos 
konstituciisa da kanonis Sesabamisad xorcieldeba. aRniSnuli 
ganmartebidan gamomdinare, calsaxaa, rom eminent domeini 
„aucilebeli sazogadoebrivi saWiroebisaTvis sakuTrebis 
CamorTmevis wesis Sesaxeb“ saqarTvelos kanoniT dadgenil 
SemTxvevas miemsgavseba, Tumca aq konkretuladaa miTiTebuli 
sakuTrebis uflebis droebiTi CamorTmeva, romlis maqsimaluri 
xangrZlivoba SeiZleba iyos licenziis moqmedebis vada.  

kanonis me-10 muxli navTobisa da gazis Zebna-Ziebisa da 
mopovebis uflebis miniWebis proceduras gansazRvravs. investors, 
romelsac surs ssip `navTobisa da gazis erovnuli saagentos~ 
mier gamocxadebul tenderSi an auqcionSi monawileoba, saagentos 
sxvadasxva informaciasTan erTad saWiroebis SemTxvevaSi unda 
warudginos miwis kerZo mesakuTris winaswari Tanxmoba 
investoris mier navTobisa da gazis operaciebis warmoebis dros 
misi miwis gamoyenebaze da ijaris pirobebi. Tu ganmcxadebelma 
ver SeZlo miwis mesakuTrisagan winaswari Tanxmobis miReba, man 
unda waradginos informacia am miwis adgilmdebareobis, 
parametrebisa da winaswari molaparakebis dros warmoqmnili 
siZneleebis Sesaxeb, agreTve, miwis mesakuTrisTvis SeTavazebuli 
xelSekrulebis detalebi. mniSvnelovania is sakiTxic, rom, Tu 
farTobze navTobisa da gazis operaciebis gansaxorcieleblad 
saWiro miwis nakveTi ekuTvnis fizikur an iuridiul pirs 
(romelic ar warmoadgens saxelmwifos), xelSekrulebis 
xelmoweramde investorma miwis mesakuTresTan unda dados 
xelSekruleba mesakuTris mier misTvis am miwis nakveTis 
gamoyenebis eqskluziuri uflebis navTobisa da gazis 
xelSekrulebis moqmedebis vadiT gadacemis Sesaxeb. es 
xelSekruleba saagentos mier dadgenili wesiT investorma unda 
warudginos saagentos. saagentos sasamarTloSi gancxadebis 
Setanis gziT aqvs eminent domeinis saqmis dawyebis ufleba. 
eminent domeinis saqmis dawyebis uflebis gansaxorcieleblad 
saagento SeimuSavebs da iRebs Sesabamis wesebsa da normatiul 
aqtebs. Tu investori ver miaRwevs SeTanxmebas miwis 
mesakuTresTan misi miwis nakveTis navTobisa da gazis 
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operaciebisaTvis gansazRvruli vadiT gamoyenebis Taobaze, 
investors ufleba aqvs mimarTos saagentos eminent domeinis 
saqmis dasawyebad. saagento iRebs gadawyvetilebas investoris 
moTxovnis dakmayofilebis Sesaxeb. am moTxovnis dakmayofilebisa 
da sasamarTloSi gancxadebis Setanis SemTxvevaSi investori 
valdebulia dafaros eminent domeinis saqmis sawarmoeblad 
saWiro yvela xarji, maT Soris, sasamarTlos mier dadgenili 
sakompensacio Tanxa, romelic miwis mesakuTres gadaecema. 

zemoaRniSnulidan gamomdinare, eminent domeini warmoadgens 
„aucilebeli sazogadoebrivi saWiroebisaTvis sakuTrebis 
CamorTmevis wesis Sesaxeb“ saqarTvelos kanonisagan gansxvavebul 
instituts. miuxedavad imisa, rom ukanaskneli normatiuli aqti 
miRebul iqna mogvianebiT (23.07.1999) „navTobisa da gazis Sesaxeb“ 
saqarTvelos kanonis miRebidan (16.04.1999) ramdenime Tvis Semdeg, 
eminent domeini, rogorc amas sasamarTlos mier miRebuli 
gadawyvetilebac adasturebs, inarCunebs konkretulad navTobisa 
da gazis sferosaTvis damaxasiaTebeli sakuTrebis uflebis 
droebiTi CamorTmevis formas, romlis ganxorcielebac 
investoris iniciativis safuZvelze mxolod saagentos 
prerogativaa. amgvarad, `navTobisa da gazis Sesaxeb~ saqarTvelos 
kanoniT gaTvaliswinebuli eqspropriaciis SemTxveva sakmaod 
specifikuri mowesrigebiT xasiaTdeba, rac am sferos 
gansakuTrebuli mniSvnelobiT unda aixsnas. 
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VII. saerTaSoriso sainvesticio davis warmoSoba da gadawyvetis 

saSualebebi 

 

1. saerTaSoriso sainvesticio davis gadawyveta mediaciiTa 

da konsiliaciiT 

1.1. mediacia  

sainvesticio davebis ganxilvisadmi gansakuTrebuli 
yuradReba ucxouri investiciebis mozidvis politikidan ucxouri 
kapitaldabandebebisaTvis xelsayreli sainvesticio klimatis 
Seqmnis politikaze gadasvlam warmoSva. 682  tradiciuli 
saerTaSoriso samarTlis mixedviT, investorebs ar hqondaT 
ufleba maTi uflebebis SezRudvis SemTxvevaSi pirdapir eCivlaT 
investiciis beneficiari saxelmwifosTvis. rogorc wesi, 
investorebi damokidebulebi iyvnen diplomatiur arxebze, 
romelTa saSualebiTac maT saxelmwifos unda uzrunveleyo maTi 
uflebebis dacva. saxelmwifos diplomatiuri gzebiT unda 
moexerxebina Tavisi moqalaqeebis dacva da sxva saxelmwifosTan 
Tavisi saxeliT gamosuliyo davaSi.683  

saerTaSoriso sainvesticio dava, rogorc zemoT aRiniSna, 
warmoiSoba investorsa da saxelmwifos Soris. tradiciulad, 
aseTi saxis dava wydeba diplomatiuri arxebiT an adgilobrivi 
(investiciis beneficiari saxelmwifos) sasamarTlos an ufro 
metad xelsayreli meTodiT – arbitraJiT. davis sasamarTlosa da 
arbitraJSi ganxilva davis gadawyvetis yvelaze gavrcelebuli 
formebia, Tumca yvela sainvesticio dava aRniSnuli meTodebiT ar 
wydeba. mzardia im kerZo da samTavrobo organoebis raodenoba, 
romlebic davis gadawyvetisas arbitraJisadmi mimarTvis nacvlad 
mxareebs Soris seriozuli uTanxmoebebis SemTxvevebSi 
konsiliaciisa da mediaciis procesebs iyenebs. 684 

investiciis beneficiar saxelmwifosa da investors Soris 
warmoSobili dava SesaZloa mudmivmoqmedi an ad hoc arbitraJis 
saSualebiT iqnas ganxiluli. 685  iuridiul literaturaSi 
gamoTqmuli Sexedulebis Tanaxmad, bolo wlebSi sul ufro 
gaizarda saerTaSoriso sainvesticio saqmeebis davis 
alternatiuli gadawyvetis gzebiT (ADR) mogvareba. zogadad, 

                                                             
682  gabisonia z., sainvesticio da sxva ekonomikuri davebis ganxilvis zogierTi 
kompetenciur-proceduruli sakiTxi, Jurnali samarTali, #1, 1999, Tbilisi, gv., 
25.   
683Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
232. 
684 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 365. 
685Broek van den N., WTO Litigation, Investment Arbitration and Commercial Arbitration, edited by 
Jorge A. Huerta-Goldman, Antoine Romanetti, Franz X. Stirnimann, Netherlands, Kluwer Law 
International Publishing, 2013, p 28. 
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warmoSobili davis mesame piris daxmarebiT gadawyveta 
saerTaSoriso masStabiT farTod aprobirebulia da mimarTulia, 
rogorc urTierTobebis SenarCunebisken, ise droisa da xarjebis 
dazogvisaken. 686  Sesabamisad, mediaciis da sxva msgavsi 
procedurebiT, magaliTad, e.w. konsiliaciiT davis mogvareba 
gavrcelebuli saSualebaa, Tumca isic unda aRiniSnos, rom arc 
mediaciis da arc konsiliaciis mkacri samarTlebrivi wesebi 
arsad ar aris gawerili, orive maTgani gulisxmobs mesame piris 
CarTulobas davis gadawyvetis procesSi.687  

konsiliacia da mediacia warmoadgens davis im formiT 
gadawyvetas, romelSic mesame piri monawileobs. erT SemTxvevaSi 
aRniSnuli piri exmareba mxareebs dasxdnen molaparakebis 
magidasTan, xolo sxva SemTxvevaSi SesaZlebelia am pirma 
monawileoba miiRos molaparakebis procesSi da neitraluri 
statusis farglebSi mxareebs davis gadawyvetis sxvadasxva 
misaRebi forma SesTavazos. amgvarad, gasaziarebelia qarTul 
literaturaSi gamoTqmuli Sexeduleba, romlis Tanaxmadac, 
Conciliation da Mediation terminebis urTierTmimarTebisa da Sinaarsis 
Sesaxeb erTiani midgoma msoflio masStabiT Camoyalibebuli ar 
aris. zogierTi miiCnevs, rom saqme gvaqvs identuri proceduris 
aRmniSvnel erT institutTan. 688 miuxedavad amisa, Teoriasa da 
praqtikaSi mediaciasa da konsiliacias Soris mainc arsebobs 
ganmasxvavebeli niSnebi. amasTan, davis gadawyvetis yvelaze 
aprobirebul meTodad miiCneva arbitraJi, sadac mesame piri – 
arbitri - modave mxareTaTvis Sesasruleblad savaldebulo 
gadawyvetilebas TviTon iRebs.689  

garda aSS-isa da aziisa, mediaciisa da sxva msgavsi 
procedurebiT davis gadawyvetis saSulebebi popularulia 
Tanamedrove komerciul urTierTobebSi. evropaSi sakmaod 
intensiurad xdeba mediaciis lobireba saerTaSoriso kompaniebis, 
mediaciis jgufebisa da evropis komisiis CarTulobiT. kerZod, 
mediaciis Sesaxeb direqtiva 690  wevr saxelmwifoebs ubiZgebs, 
moaxdinon mediaciis normebis SemuSaveba saerTaSoriso davis 
SemTxvevaSi. metic, wevri saxelmwifoebi, aramxolod 
saerTaSoriso masStabiT, aramed adgilobriv donezec cdiloben 
mediaciis saSualebiT davis gadawyvetas. 691  garda amisa, 
sainvesticio sferoSi arsebuli zogierTi saerTaSoriso 

                                                             
686Schafer K. J., Dispute resolution, International Investment Law, edited by Marc Bungenberg, Jorn 
Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing 2015, p 1188. 
687Diehl A., The Core Standard of International Investment Protection, Fair and Equitable Treatment, 
Alphen aan den Rijn, Kluwer Law International Publishing, 2012, p 224.  
688  cercvaZe g., mediacia davis gadawyvetis alternatiuli forma (zogadi 
mimoxilva), Tbilisi, gamomcemloba `meridiani~, 2010, gv., 40.  
689 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 366. 
690 Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on certain 
aspects of mediation in civil and commercial matters. 
691Schafer K. J., Dispute resolution, International Investment Law, edited by Marc Bungenberg, Jorn 
Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing 2015, p 1188.  
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SeTanxmeba pirdapir Seicavs daTqmas mediaciis an konsiliaciis 
Sesaxeb, rogorc winare process sainvesticio davis saarbitraJo 
an sasamarTlo procesiT ganxilvisaTvis. Sesabamisad, mediacia da 
konsiliacia dResac mniSvnelovan da gavrcelebul saSualebad 
miiCneva saerTaSoriso sainvesticio davis gadawyvetaSi. 692 
mediacias gansakuTrebuli roli aqvs sainvesticio davis 
gadawyvetaSi, ramdenadac investicia grZelvadiani periodiT 
xorcieldeba, romelic xSirad ramdenime welsac moicavs, rasac 
didi mniSvneloba aqvs misi warmatebisTvis da mediaciis gziT 
davis gadawyveta, rogorc investorisTvis, aseve investiciis 
beneficiari saxelmwifosTvis ufro misaRebia, vidre davis 
gadawyvetis sxva saSualebebi.  

imis gaTvaliswinebiT, rom mxareTa Soris arsebul 
uTanxmoebas grZelvadian urTierTobebSi gardauvali cvlilebebi 
Seaqvs, warmoSobili uTanxmoebis mogvarebisTvis saWiroa 
konstruqciuli dialogi, romelic mesame neitraluri piris 
daxmarebiT xorcieldeba. 693  amasTan, rogorc wesi, arbitraJi da 
sasamarTlo warmoeba spobs im komerciul urTierTobas, romelic 
mxareTa Soris arsebobs. Sesabamisad, biznes urTierTobebSi, 
gansakuTrebiT ki, sainvesticio davebSi mediaciiT davis mogvareba 
erT-erTi mniSvnelovani saSualebaa.694 

saarbitraJo institutebmac ukve aqtiurad daiwyes davis 
alternatiuli gadawyvetis, konkretulad ki, mediaciis servisis 
danergva. magaliTad, saerTaSoriso savaWro palata ukve 
sTavazobs momxmarebels mediaciis momsaxurebas. am mizniT man 
gamosca specialuri gaidlainebi mediaciisTvis. am TvalsazrisiT, 
rogorc iuridiul literaturaSi miuTiTeben, saWiroa, rom 
sainvesticio davebis saerTaSoriso ganxilvis centrmac 
mniSvnelovani roli Seasrulos.695  

mediaciis gamoyenebas mravali dadebiTi mxare aqvs. 
warmatebuli mediacia mxareebs drosa da fuls azoginebs, rac, 
cxadia, mTavari motivatoria kompaniebisaTvis, rom am procesSi 
miiRon monawileoba. mesame piri yovelTvis exmareba mxareebs 
interesebis balansSi da efeqtur komunikaciaSi, rac naklebad 
auaresebs mxareTa Soris arsebul urTierTobebs. 696 / 697  amgvarad, 
mediacia investorsa da investiciis beneficiar saxelmwifos 

                                                             
692Diehl A., The Core Standard of International Investment Protection, Fair and Equitable Treatment, 
Alphen aan den Rijn, Kluwer Law International Publishing, 2012, p 223.  
693Schafer K. J., Dispute resolution, International Investment Law, edited by Marc Bungenberg, Jorn 
Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing 2015, p 1192 
694Diehl A., The Core Standard of International Investment Protection, Fair and Equitable Treatment, 
Alphen aan den Rijn, Kluwer Law International Publishing, 2012, p 223.  
695Schafer K. J., Dispute resolution, International Investment Law, edited by Marc Bungenberg, Jorn 
Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing 2015, p 1189. 
696Schafer K. J., Dispute resolution, International Investment Law, edited by Marc Bungenberg, Jorn 
Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing 2015, p 1192. 
697  dawvrilebiT amis Sesaxeb ixileT: cercvaZe g., mediacia davis gadawyvetis 
alternatiuli forma (zogadi mimoxilva), Tbilisi, gamomcemloba `meridiani~, 
2010, 54-e da Semdgomi gverdebi.  
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exmareba maTi interesebis dakmayofilebaSi, xolo saarbitraJo 
warmoeba upiratesad koncentrirebulia saarbitraJo sarCelze da 
imis Sefasebaze, dairRva Tu ara investoris uflebebi.698 

mediacia mxareebs moqnilobis maRal dones sTavazobs. im 
SemTxvevaSic ki, rodesac mxareebi irCeven procesis mimarT 
gamosayenebel wesebs, isic Zalian zogadi xasiaTis matarebelia 
da mxareTa da Suamavlis urTierTobis CarCo principebs Seexeba. 
rogorc ukve aRniSna, konsiliacia mesame neitralur mxares 
saSualebas aZlevs molaparakebebi awarmoos araformalurad, rac 
ganasxvavebs am meTods saarbitraJo an sasamarTlo warmoebisagan, 
sadac informaciis gacvla mkacrad dadgenili wesebis Sesabamisad 
xdeba.699 

mediatoris funqciaTagan erT-erTi umniSvnelovanesia 
mxareTa interesis gansazRvra. swored is faqti, rom mediacia ar 
aris savaldebulo xasiaTis matarebeli, mxareebs aZlevs 
SesaZleblobas xelcarieli ar gamovidnen davidan da mividnen 
ormxrivad misaReb gadawyvetamde. amasTan, rogorc praqtika 
cxadyofs, mxareebs SesaZlebelia maTi prioritetuli interesis 
Riad gamoTqma Zvirad daujdeT. gamocdilma Suamavalma ar unda 
dauSvas mxareebis mier erTmaneTis interesebiT spekulireba da 
unda SeZlos maT Soris ndobis damyareba. swored aseTi midgomis 
safuZvelze bevrad martivdeba mxareTa interesebis kombinireba da 
davis gdawyvetis sxvadasxva gzis moZieba. magaliTad, sainvesticio 
davaSi SesaZlebelia problemis gadaWris gzas warmoadgendes 
sainvesticio saqmianobis ganaxleba Secvlili pirobebiT.700 

rogorc iuridiul literaturaSi miuTiTeben, warmatebuli 
mediaciis Semdeg, miRebuli gadawyvetilebis aRsrulebis Sansi 
ufro maRalia, vidre damoukidebeli mesame piris mier miRebuli 
gadawyvetilebis aRsrulebis (magaliTad, sasamarTlos an 
arbitraJis gadawyvetilebis), radgan mediaciis dros mxareebi 
Sedegs urTierTSeTanxmebiT aRweven, rac gadawyvetilebis 
Sesrulebis albaTobas zrdis. 701  amasTan, isic unda aRiniSnos, 
rom saerTaSoriso samarTalSi ar arsebobs unificirebuli reJimi 
mediaciis dros miRebuli gadawyvetilebis aRsrulebasTan 
dakavSirebiT 702 , Tumca, cxadia, rom sainvesticio davebSi 
mediaciis gamoyeneba sakmaod efeqturi da amavdroulad, swrafi 
saSualebaa mxareTa Soris warmoSobili davis mogvarebisTvis. 

                                                             
698Schafer K. J., Dispute resolution, International Investment Law, edited by Marc Bungenberg, Jorn 
Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing 2015, p 1192. 
699 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 376. 
700 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 370. 
701 Hopt J. K., Steffek F., Mediation: Comparision of Laws, Regulatory Models, Fundamental Issues, 
Mediation, Principles and Regulation in Comparative Perspective, edited by: Klaus J. Hopt, Felix 
Steffek, Oxford University Press 2013, p 45. 
702 Reisman W. M., Laurence W. C., Park W. W., Paulsson J., International Commercial Arbitration, 
Cases, Materials and Notes on the Resolution of International Business Disputes, USA, West Academic 
Publishing, 2015, p 38.  
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1.2. konsiliacia 
 
garda mediaciisa, arsebobs davis gadawyvetis kidev erTi 

gavrcelebuli saSualeba, romelsac konsiliacias uwodeben. 
iuristTa didi nawili konsiliacias mediaciis tolfas 
institutad ganixilavs,703 iuridiul literaturaSi mediaciasa da 
konsiliacias erTmaneTisgan mainc mijnaven. kerZod, konsiliaciis 
dros, rogorc wesi, mesame neitraluri piri, romelic davis 
gadawyvetaSi exmareba mxareebs, sTavazobs davis SesaZlo 
gadawyvetis konkretul winadadebebs, xolo mediaciis dros 
mediatori mxareebs konkretul winadadebebs ar sTavazobs da 
mxareebi TviTon midian konkretul Sedegamde. amasTan, mediaciis 
dros mediatori mxareebs exmareba TavianTi poziciebis ukeT 
Camoyalibebasa da SeTanxmebis gzebis ZiebaSi.704  

konsiliaciis SemTxveva miCneulia naklebad invaziur 
formad, rodesac mxareTa davaSi monawile mesame piris uflebebi 
SezRudulia da am ukanasknels mxolod mxareTaA molaparakebis 
procesamde miyvana evaleba. aRniSnulis sawinaaRmdegod arsebobs 
mosazreba, romlis Tanaxmadac, `konsiliacia~ gulisxmobs swored 
neitraluri mesame piris mier mxareTaTvis davis gadawyvetasTan 
dakavSirebuli winadadebebis SeTavazebas. amave mosazrebis 
mimdevarTaTvis mediacia warmoadgens process, rodesac mediatori 
mxareTa Soris informaciebs cvlis da ar sTavazobs davis 
gadaWris konkretul gzebs. sabolood, SesaZlebelia iTqvas, rom 
davis gadawyvetis orive forma gamoiyeneba farTo gagebiT da 
gulisxmobs process, rodesac davis gadawyvetaSi monawileobs 
modave mxareTagan damoukidebeli da neitraluri piri, romelic 
mxareebs xels uwyobs davis morigebiT dasrulebaSi. 705  / 706  
amdenad, miuxedavad garkveuli gansxvavebebisa, mediacia da 
konsiliacia TiTqmis erTnairi procesia.707  

zogjer SesaZlebelia swored konsiliacia aRmoCndes davis 
gadawyvetis ukeTesi meTodi saarbitraJo an sasamarTlo 
ganxilvasTan mimarTebiT. davis am formiT gadawyveta zogavs 
davis gdawyvetisaTvis saWiro xarjebs da gadawyvetilebis 
miRebac (Tu es saerTod moxdeba) drois SedarebiT mokle 
periodSia SesaZlebeli. ICC-is yofilma generalurma mdivanma – 

                                                             
703 Reisman W. M., Laurence W. C., Park W. W., Paulsson J., International Commercial Arbitration, 
Cases, Materials and Notes on the Resolution of International Business Disputes, USA, West Academic 
Publishing, 2015, p 39.   
704Diehl A., The Core Standard of International Investment Protection, Fair and Equitable Treatment, 
Alphen aan den Rijn, Kluwer Law International Publishing, 2012, p 229.  
705 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 366. 
706 msgavsi da ganmasxvavebeli niSnebis Sesaxeb dawvrilebiT ixileT: cercvaZe g., 
mediacia davis gadawyvetis alternatiuli forma (zogadi mimoxilva), Tbilisi, 
gamomcemloba `meridiani~, 2010, 41-e da Semdgomi gverdebi.  
707 winamdebare naSromis mizani ar aris maT Soris gansxvavebebis Zebna da amitom 
konsiliacia da mediacia, rogorc erTmaneTTan Zalian msgavsi institutebi 
saerTaSoriso sainvesticio davaSi, erT konteqstSia gaanalizebuli. 
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erik Svarcma davis gadawyvetis alternatiuli meTodebis, maT 
Soris, mediaciisa da konsiliaciis, upiratesobebi komerciul 
davebis SemTxvevaSi swored zemoaRniSnuli sakiTxebis miTiTebiT 
aRwera. swored igive upiratesobebi arsebobs im SemTxvevaSic, 
rodesac dava warmoiSoba ucxoel inestorebsa da investiciis 
beneficiar saxelmwifoebs Soris. 708  aseT SemTxvevaSi imis 
gaTvaliswinebiT, rom mxareebs investiciasTan dakavSirebiT 
samomavlo TanamSromlobis gagrZeleba kvlavac surT, mimarTaven 
araformalur da ormxrivad misaReb konsiliaciis process.709 

saarbitraJo an sasamarTlo warmoebisas sainvesticio davis 
ganxilva uzarmazar xarjebTan aris dakavSirebuli. vinaidan 
konsiliaciis procesi SedarebiT araformaluria, umetes 
SemTxvevaSi gadawyvetilebis mimRebi sami piris nacvlad erT 
piris monawileobas gulisxmobs. amasTan, xarjebma SesaZlebelia 
bevrad naklebi Seadginos. radgan mediacia `megobrul~ procesad 
miiCneva, mxareebi xarjebs, rogorc wesi, Suaze iyofen. 
Sesabamisad, arcerT mxares akisria imis riski, rom mas mouwevs 
ormagi xarjis gadaxda. miuxedavad imisa, rom Suamavlis 
anazRaureba saaTobrivad iangariSeba, mTliani periodi, romelic 
davis gadawyvetisaTvisaa saWiro, bevrad Camouvardeba 
saarbitraJo ganxilvisaTvis gamoyofil drois periods. am 
mizeziTac xarji, rasakvirvelia, mcirdeba. mniSvnelovania isic, 
rom Suamavali orive mxarisaTvis misaRebi gadwyvetilebis 
miRebazea orientirebuli da man SesaZlebelia arc Seamowmos 
yvela faqti, romelic saarbitraJo an sasamarTlo ganxilvisas 
gadawyvetilebis miRebaSi mniSvnelovan rols iTamaSebda. 
aRniSnuli imiT aris ganpirobebuli, rom mxareebi Tavad da 
nebayoflobiT aRasruleben miRebul gadawyvetilebas da 
saarbitraJo an sasamarTlo gadawyvetilebis aRsrulebis mimarT 
moqmedi wesebi am SemTxvvaSi ar gamoiyeneba, rac kidev erTxel 
miuTiTebs procesis araformalur xasiaTze da Suamavals 
saSualebas aZlevs orientirebuli iyos ormxrivad sasargeblo 
gadawyvetilebis miRebaze, nacvlad yvela faqtis detaluri 
gamokvlevisa.710 

ormxrivi sainvesticio xelSekrulebebis umravlesoba ar 
Seicavs miTiTebas konsiliaciis Sesaxeb. ufro metad 
saerTaSoriso sainvesticio SeTanxmebebSi mocemulia termini 
konsultacia an nebayoflobiTi gadawyveta, rac daaxloebiT 
igivea, rac mediacia an konsiliacia. 711  im SemTxvevaSic ki, Tu 
mxareTa Soris dadebuli ormxrivi sainvesticio xelSekruleba 

                                                             
708 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 371. 
709 Collins D., An Introduction to International Investment Law, Cambridge University Press, 2017, p 
241.  
710 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 372. 
711Diehl A., The Core Standard of International Investment Protection, Fair and Equitable Treatment, 
Alphen aan den Rijn, Kluwer Law International Publishing, 2012, p 224.  
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sainvesticio davis mogvarebisTvis mediaciaze an konsiliaciaze 
arafers ambobs, investorsa da saxelmwifos mainc SeuZliaT 
mimarTon davis mediaciis gziT gadawyvetis proceduras.712 

iaponiasa da CineTs Soris dadebuli ormxrivi sainvesticio 
xelSekrulebis mixedviT, investors aqvs SesaZlebloba 
warmoSobili davis gadawyvetis mizniT mimarTos konsiliacias an 
arbitraJs. amasTan, rogorc aRiniSna, zogierTi ormxrivi 
sainvesticio xelSekruleba savaldebulod adgens, rom, vidre 
mxareebi arbitraJs mimarTaven, jer gaiaron mediaciis an 
konsiliaciis procedura da mxolod amis Semdeg wavidnen 
arbitraJSi, Tu, ra Tqma unda, dava maT Soris kvlav iqneba. 
magaliTad, xorvatiasa da SvedeTs Soris dadebuli ormxrivi 
sainvesticio xelSekrulebis mixedviT, davis warmoSobis 
SemTxvevaSi investors aqvs SesaZlebloba airCios, konsiliaciis 
gziT surs davis mogvareba Tu saarbitraJo warmoebis gziT.713 

`vaSingtonis konvencia~ konsiliaciasTan dakavSirebul 
wesebs ICSID-is saarbitraJo wesebTan erTad adgens. aRniSnuli 
wesebis gamoyenebiT konsiliaciis procesis dawyebisaTvis 
mniSvnelovania dava pirdapir investiciidan gamomdinareobdes da 
mowinaaRmdege mxares warmoadgendes konvenciis xelmomweri 
qveyana, xolo iniciatori iyos amave konvenciis xelmomweri 
qveynis moqalaqe.714 

gansaxilveli wesebiT konsiliaciis procesis dawyebis 
moTxovniT ICSID-is generaluri mdivnisadmi mimarTva SeuZliaT 
mxareebs damoukideblad an erToblivad. moTxovna wardgenili 
unda iqnas 6 aslad inglisur, espanur an frangul enaze da unda 
moicavdes informacias TiToeuli mxaris saxelisa da misamarTis, 
konsiliaciis Sesaxeb mxareTa SeTanxmebis TariRis, investoris 
erovnuli reJimisadmi kuTvnilebis, davis aRwerisa da 
korporatiuli investorebis SemTxvevaSi maT mier konsiliaciis 
procesis dawyebis uflebamosilebis mimniWebeli yvela 
dokumentis Sesaxeb. amasTan, wardgenil moTxovnasa da 
dokumentebs unda erTvodes moTxovnis registraciisaTvis 
dadgenili baJis gadaxdis damadasturebeli dokumenti. moTxovnis 
registraciis Semdeg xdeba davis ganmxilveli mediatorebis 
arCeva.715 

Tu konsiliaciis moTxovnidan 60 dRis vadaSi ver moxdeba 
orive mxarisaTvis misaRebi mediator(eb)is arCeva, konvenciis 
Tanaxmad dadgenili wesebiT dainiSneba mediator(eb)i. zemoT 
ganxiluli wesebis msgavsad, konsiliaciis procesSi am 

                                                             
712Schafer K. J., Dispute resolution, International Investment Law, edited by Marc Bungenberg, Jorn 
Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing 2015, p 1196.  
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Alphen aan den Rijn, Kluwer Law International Publishing, 2012, p 225.  
714 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 387. 
715 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 388. 
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SemTxvevaSic mxareebma keTilsindisierad unda Seasrulon 
mediatoris moTxovnebi. 716  rac Seexeba konsiliatoris an 
mediatoris arCevas, sainvesticio davaSi monawile mxareebs 
SeuZliaT e.w. Ria siidan airCion konsiliatorebi da maT Soris 
warmoSobili dava konsiliaciis gziT moagvaron. amasTan, mxareebi 
SezRudulni ar arian e.w. Ria siiT da SeuZliaT konsiliatorebad 
sxva pirebic CarTon davis gadawyvetis procesSi. 717  saintersoa, 
rom ICSID-iT gaTvaliswinebuli konsiliaciis wesebiT 
konsiliaciis procesi mxolod xuTjer warimarTa.718 2006 wlamde 
ICSID-Si arsebuli 113 saqmidan 112 arbitraJis mier iqna ganxiluli 
da mxolod erTi gadawyda morigebis gziT.719 

amgvarad, gansxvavebas, erTi mxriv, arbitraJsa da, meore 
mxriv, mediaciasa da msgavs procedurebs Soris saerTaSoriso 
sainvesticio samarTalSi gansakuTrebuli datvirTva aqvs, radgan 
klasikuri gagebiT arbitraJi miekuTvneba davis gadawyvetis 
alternatiul saSualebas 720  maSin, rodesac sainvesticio davaSi 
arbitraJi praqtikulad davis gadawyvetis standarTul formad 
aris miCneuli.721 faqtobrivad, saerTaSoriso sainvesticio davebSi 
arbitraJi, rogorc ADR meqanizmi, ise ar aris miCneuli da 
klasikuri gagebiT, davis ganmxilvel Cveulebriv organod 
iTvleba (rogorc magaliTad, saxelSekrulebo davebSi 
sasamarTlo miiCneva davis tradiciul ganmxilvel organod, ise 
miiCneva arbitraJi saerTaSoriso sainvesticio davis ganmxilvel 
institutad). 

konsiliacia iSviaTad grZeldeba ramdenime Tveze met xans. 
saarbitraJo ganxilvisas gasavleli etapebi aq Zalian swrafad 
sruldeba, radgan mxareebi upiratesad maTi interesebis 
gamoxatvaze arian orientirebulni, nacvlad maTi samarTlebrivi 
uflebebis fromalurad dacvisa. amasTan, konsiliaciis procesis 
daCqarebuli xasiaTi ganpirobebulia im faqtiTac, rom 
mtkicebulebis saxiT mowmeTa Cvenebebis wardgena ar xdeba, rasac 
ufro formalur procesebSi sakmaod didi dro miaqvs. 
mniSvnelovania, rom xarjebTan dakavSirebiT aRniSnuli 
upiratesobebis msgavsad drois dazogvis dadebiTi mxareebic 
mxolod maSin rCeba upiratesobebad, Tu procesi warmatebiT 

                                                             
716 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
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717Berger B., Kellerhals F., International and Domestic Arbitration in Switzerland, third edition, Berne, 
Beck and Hart Publishing, 2015, p 46.   
718 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, pp 390-391. 
719 Tietje C., The Law Governing the Settlement of International Investment Disputes – Structures and 
some Recent Developments, International Investment Arbitration, Theoretical and Practical Perspectives, 
edited by Christian Tietje, Berliner Wissenchafts-Verlag, 2008, p 23. 
720Noussia K., Confidentiality in International Commercial Arbitration, A comparative analysis of the 
position under English, US, German and French law, Berlin, Heidelberg, Springer Publishing, 2010, p 
15.  
721Diehl A., The Core Standard of International Investment Protection, Fair and Equitable Treatment, 
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dasruldeba. sxvagvarad konsiliaciis procesSi daxarjuli 
Tundac ramdenime Tve daemateba davis Semdgom xangrZlivobas.722 

erovnul sasamarTloebSi davis ganxilvis sajaro 
formisagan gansxvavebiT, davis alternatiul gadawyvetis 
meTodebsaTvis davis gadawyvetisas konfidencialurobaa 
damaxasiaTebeli. amasTan, saarbitraJo ganxilvisas saqmis 
avtomaturi konfidencialuroba Tanamedrove praqtikiT kiTxvis 
niSnis qveS dgas. bolodroindel saqmeebSi tribunalebi uTiTeben, 
rom mravali saerTaSoriso saarbitraJo wesebis Tanaxmad, 
mxareebis mimarT konfidencialuroba avtomaturad ar vrceldeba 
da SesaZlebelia saqmis sxvadasxva aspeqtis, maT Soris, saboloo 
gadawyvetilebis, gasajaroeba. 723  amasTan, istoriuli 
TvalsazrisiT, investorsa da saxelmwifos Soris sainvesticio 
davaSi konfidencialurobis principi yovelTvis nakleb rols 
ikavebda, vidre sxva saarbitraJo davaSi.724 

marTlac, saarbitraJo praqtikaSi izrdeba im SemTxvevebis 
maCvenebeli, rodesac investorsa da saxelmwifos Soris mimdinare 
davis Sedegi sajaro xdeba. amasTan, ramdenime saarbitraJo 
procesi sajarod warimarTa da es Tanamedrove trendad 
miiCneva. 725  amasTan, gasaTvaliswinebelia isic, rom, magaliTad, 
ICSID arbitraJis gadawyvetilebis gasajaroeba dauSvebelia, Tu 
romelime gadawyvetilebis mxare mis konfidencialurad Senaxvaze 
miuTiTebs.726 

ICSID arbitraJSi mxareebad yovelTvis saxelmwifo da 
investori arian Cabmulebi da xSirad davis sagani dakavSirebulia 
sajaro interesTan. Sesabamisad, SeiZleba iTqvas, rom ICSID 
arbitraJSi, sxva saarbitraJo tribunalebisgan gansxvavebiT, 
konfidencialurobis principi naklebadaa daculi. amasTan, Tu 
mxareebi konfidencialurobaze SeTanxmdebian, maSin, cxadia, 
saarbitraJo gadawyvetileba da masSi arsebuli mtkicebulebebi 
konfidencialurad rCeba. 727 

rac Seexeba konsiliacias, mxareebi SesaZlebelia 
SeTanxmdenen davis sruli konfidencialurobis Sesaxeb. amasTan, 
vinaidan procesi absoluturad nebayoflobiTia, maT 
SesaZlebelia aRniSnuli SeTanxmeba SemdgomSi Secvalon. 

                                                             
722 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
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mniSvnelovania isic, rom TiTqmis yvela konsiliaciasTan 
dakavSirebuli wesi mxareebs ukrZalavs mTeli procesis manZilze 
miRebuli informaciis raime saxiT gamoyenebas Semdgom davaSi. 
bevr qveyanas SemuSavebuli aqvs konfidencalurobis dacvis 
Semdgomi standarti, romlis Tanaxmadac, raime saxiT 
konfidencialuri informaciis gamJRavneba paralelur an Semdgom 
davaSi aseTi informaciis gamoyenebis akrZalvas gulisxmobs.728 

mniSvnelovania isic, rom konsiliacia da mediacia modave 
mxareebs grZelvadiani biznesurTierTobis gagrZelebis did 
potencials sTavazobs.729 sasamarTlosa da arbitraJis mier davis 
ganxilvis Sedegad gadawyvetilebas iRebs mosamarTle an arbitri 
da SesaZlebelia aRniSnuli gadawyvetileba mxareTaTvis srulad 
damakmayofilebeli ar aRmoCndes da aman Semdgomi 
biznesurTierTobis Sewyvetis survili gamoiwvios.730  

kontraqtis mxareebs konsiliaciis Sesaxeb SeTaxnmeba 
nebismier dros SeuZliaT. xSirad SesaZlebelia sarbitraJo 
warmoebac SeCerdes, Tu mxareebi miiCneven, rom SesaZlebelia dava 
konsiliaciis meSveobiT gadawydes. amasTan, rogorc wesi, 
konsiliaciis Sesaxeb SeTanxmebas mxareebi sainvesticio 
kontraqtSi iTvaliswineben.731 

mediaciis yvelaze didi uaryofiTi mxare, rasac iuridiul 
literaturaSi gamoyofen, aris is, rom mediacia yovelTvis ar 
iZleva imis SesaZleblobas, rom mxareebma dava SeTanxmebiT 
daasrulon da SesaZloa, maT mier gadaxdili Tanxa da 
daxarjuli dro daikargos. garda amisa, miuTiTeben, rom, 
miuxedavad davis SeTanxmebiT dasrulebisa, miRebuli Sedegis 
aRsrulebas SesaZloa isev sasamarTlo procedurebi dasWirdes732, 
rac mxareebisTvis damatebiTi problemaa. 

unda aRiniSnos, rom SemaTanxmebeli procedurebis saxeebi, 
rogoricaa mediacia da konsiliacia, garda ICSID konvenciisa, 
aseve mocemulia sxvadasxva saarbitraJo wesebSi. 733  Sesabamisad, 
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mediacia konsiliaciis is saxeebi, romlebic sxvadasxva wesebSia 
gaTvaliswinebuli swored maSin moqmedebs, rodesac davas ara 
ICSID konvenciis safuZvelze Seqmnili arbitraJi, aramed sxva 
saarbitraJo instituti ganixilavs.  
 

2. saerTaSoriso sainvesticio davis gadawyveta ICSID arbitraJis 

saSualebiT 

2.1. sainvesticio davis arbitraJiT ganxilvis specifika 

miuxedavad mediaciisa da sxva msgavsi SemaTanxmebeli 
procedurebis dadebiTi mxareebisa, praqtikaSi sainvesticio 
davebis umravlesoba mainc neitraluri organos meSveobiT, 
arbitraJiT wydeba. 734  rodesac saxelmwifo da investori 
molaparakebebisa da sxva msgavsi procedurebis gamoyenebis 
Sedegad ver SeTanxmdebian, saerTaSoriso sainvesticio sferoSi 
arsebuli SeTanxmebebis umravlesoba aseT SemTxvevaSi davis 
saarbitraJo wesiT gadawyvetaze miuTiTebs.735 

sagulisxmoa, rom arbitraJis ganviTareba gamoiwvia 
investorebis undoblobam investiciis beneficiari saxelmwifos 
adgilobrivi sasamarTlos mimarT. zogjer investiciis 
beneficiari saxelmwifos sasamarTloebi davaSi, sadac maTi 
qveyanaa CarTuli, damoukideblebi da sakmarisad neitralurebi ar 
arian.736 Sesabamisad, es riski rom minimumamde iqnas Semcirebuli, 
ucxoeli investorebi cdiloben saxelmwifosTan warmoSobili 
sainvesticio dava investiciis beneficiari saxelmwifos 
iurisdiqciis gareT gaitanon.  

umetes SemTxvevaSi warmatebuli molaparakebis sapirispiro 
Sedegi aris arbitraJi, sadac mosarCeled - investori, xolo 
mopasuxed ki saxelmwifoa. 737 arbitraJi TanamedroveobaSi davis 
alternatiuli gadawyvetis mzard da efeqtur saSualebas 
warmoadgens, aramxolod komerciul davebSi, aramed iseT 
specifikur davebSi, rogoric investorsa da saxelmwifos Soris 
warmoSobili sainvesticio davaa. aRniSnuli ganpirobebulia 
yvela ekonomikuri sferos globalizaciisa da am sferoSi 
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Academic Publishing, 2016, p 7.  
734 Schill W. S., In Defense of International Investment Law, European Yearbook of International 
Economic Law, edited by Marc Bungenberg, Christoph Hermann, Markus Krajewski, Jorg Philipp 
Terhechte, Switzerland, Springer Publishing, 2016, p 317.  
735 Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, p 
401.  
736 Schill W. S., In Defense of International Investment Law, European Yearbook of International 
Economic Law, edited by Marc Bungenberg, Christoph Hermann, Markus Krajewski, Jorg Philipp 
Terhechte, Switzerland, Springer Publishing, 2016, p 315. 
737Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, p 407.  
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saxelmwifoTa mniSvnelovan rolze. 738  arbitraJi davis 
gadawyvetis erT-erT uZveles meTods warmoadgens, sadac mxareebi 
Tanxmdebian, rom maTi dava mesame piris saSualebiT gadawydes 
mxareTa mier dadgenili (arCeuli) samarTlisa da procedurebis 
mixedviT. arbitraJis uflebamosileba mowesrigebulia mxareTa 
Soris dadebul saarbitraJo SeTanxmebaSi.739 

rac Seexeba gansxvavebas konsiliaciasa da arbitraJs Soris, 
pirvel SemTxvevaSi dava an morigebiT sruldeba, an procesi 
warumatebelia, xolo arbitraJSi gamodis mxareTaTvis 
savaldebulo gadawyvetileba, Tu isini gadawyvetilebis miRebamde 
ar morigdebian. sxva sityvebiT rom iTqvas, konsiliaciisas mesame 
piri exmareba modave mxareebs Tavad miiRon maTTvis xelsayreli 
gadawyvetileba, xolo arbitraJis SemTxvevaSi mesame piri Tavad 
iRebs mxareTaTvis savaldebulo gadawyvetilebas.740 

literaturaSi gamoTqmuli Sexedulebis Tanaxmad, 
konsiliacia mxareebs aZlevs SesaZleblobas ganaxorcielon 
`realobis Semowmeba~ da mopovebuli informaciis safuZvelze 
gansazRvron riski, romelic SesaZlo davas axlavs. aRniSnulma 
TiToeul mxares davis dawyebis nacvlad SesaZlebelia 
morigebisaken ubiZgos. mediaciis SemTxvevaSi mediatori TiToeul 
mxaresTan damoukidebeli molaparakebis safuZvelze aRwevs 
zemoaRniSnul mizans imgvarad, rom mxareebi am SeTxvevaSic 
aRiqvamen maTi poziciis, rogorc Zlier, ise sust mxareebs da 
mzad arian morigebisaTvis. 741  konsiliaciis ekonomiur xasiaTTan 
mWidro kavSirSia misi xangrZlivoba. sasamarTlo warmoebisa da 
arbitraJis erT-erT mniSvnelovan uaryofiT mxares is 
warmoadgens, rom orive maTgani droSi Zalian gawelilia. 
magaliTad, sainvesticio xelSekrulebebidan gamomdinare davebSi 
saarbitraJo warmoeba iSviTad grZeldeba or welze mcire vadiT 
da es vadac saarbitraJo tribunalis gansazRvrisa da saboloo 
gadawyvetilebis miRebis periodia. arbitraJebis arCevis procesis 
dagvianebam, procesis etapebis ramdenime nawilad dayofam, 
werilobiTi poziciebis wardgenis periodebs Soris xangrZlivi 
pauzebis arsebobam zogierTi ICSID-is saqme ramdenime wliT 
gaaxangrZliva.742 

yvelaze popularuli arbitraJi investorsa da investiciis 
beneficiar saxelmwifos Soris warmoSobili davis 
gadawyvetisTvis aris sainvesticio davebis saerTaSoriso 

                                                             
738Lepage G., The Role of Third-Party Funders in the Enforcement of Investment Treaty Awards: 
Practical Considerations, Enforcement of Investment Treaty Arbitration Awards, Consulting editor Julien 
Fouret, London, Globe Business Publishing, 2015, p 113.   
739Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, p 411.  
740 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 367.  
741 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 370. 
742 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 373. 
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ganxilvis centri (ICSID).743 arsebobs sxva centrebic, maT Soris, 
iran-aSS-s centri, saerTaSoriso mudmivmoqmedi arbitraJi, 
saerTaSoriso savaWro palata, londonis saarbitraJo palata da 
sxva adgilobrivi Tu saerTaSoriso donis centrebi. 744  rogorc 
ukve aRiniSna, ICSID daarsebulia `vaSingtonis konvenciis~ pirveli 
muxlis Sesabamisad da igi centralur rols asrulebs 
Tanamedrove saerTaSoriso sainvesticio samarTalSi.  

fuZemdebluri principi, romlis Tanaxmadac ICSID aqvs 
ufleba ganixilos dava, aris is, rom investiciis beneficiar 
saxelmwifos Tanxmoba unda hqondes gacxadebuli konvenciis 
gamoyenebaze. aRniSnuli SesaZloa gamoxatuli iyos individualur 
sainvesticio xelSekrulebaSi, adgilobriv, erovnul samarTalSi 
an ormxriv an/da mravalmxriv sainvesticio xelSekrulebaSi.745 

ICSID-is iurisdiqcia `vaSingtonis konvenciis~ Tanaxmad 
SezRudulia, ramdenadac igi gamoiyeneba mxolod `im 
samarTlebrivi davis mimarT, romelic warmoiSoba investiciidan~. 
Sesabamisad, im SemTxvevaSic ki, Tu mxareebi SeTanxmdnen, rom maT 
Soris warmoSobili dava ICSID-is wesebiT gadawydes, gasarkvevia, 
dava aris Tu ara samarTlebrivi da warmoiSva Tu ara 
investiciidan. praqtikaSi arbitraJebma `samarTlebrivi dava~ 
farTod gaiges da mxareTa Soris TiTqmis yvela saxis poziciis 
SeuTavsebloba swored `samarTlebriv davaSi~ gaaerTianes. 
Czechoslovenska obchodny Banka A.S. v. Slovak Republic saqmeSi mopasuxe 
saxelmwifo miuTiTebda, rom mxareTa Soris arsebuli 
sainvesticio dava politikurad Zalian sensitiuri iyo da ar 
warmoadgenda samarTlebriv davas. tribunalma uaryo es 
mosazreba da miuTiTa, rom, miuxedavad politikuri elementebisa 
da saxelmwifos mTavrobis moqmedebebisa, dava mainc ar kargavs 
Tavis samarTlebriv xasiaTs da Sesabamisad, Tavsdeba zemoT 
mocemul definiciaSi.746 

sainvesticio davebTan mimarTebiT saintereso statistika 
aqvs argentinas. kerZod, 1997-2005 wlebSi argentinis winaaRmdeg 39 
sarCeli iqna ucxoeli investoris mier Setanili saerTaSoriso 
arbitraJSi. dResdReobiT argentina aris lideri ISCID-Si qveynis 
winaaRmdeg mimdinare davebis odenobiT. mas mohyvebian meqsika, 
egvipte, ekvadori da rumineTi. am davebidan umravlesoba 
gamomdinareobs aSS-sa da argentinas Soris dadebuli ormxrivi 
sainvesticio xelSekrulebidan.747 kidev ufro sainteresoa CineTis 

                                                             
743McIIwrath M., Savage J., International Arbitration and Mediation, A practical guide, Netherlands, 
Wolters Kluwer, 2010, p 51.  
744Broek van den N., WTO Litigation, Investment Arbitration and Commercial Arbitration, edited by 
Jorge A. Huerta-Goldman, Antoine Romanetti, Franz X. Stirnimann, Netherlands, Kluwer Law 
International Publishing, 2013, p 28.  
745Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, p 50.  
746 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 268. 
747Marzorati j. O., Manovil M. R., The Legal Protection of Foreign Investment, A comparative study, 
edited by Wenhua Shan, Oxford University Press, 2012, p 121.  
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praqtika. kerZod, CineTis winaaRmdeg saerTaSoriso arbitraJebSi 
arcerTi sainvesticio dava ar dafiqsirebula, rac aseTi 
masStabis qveynisTvis sruliad warmoudgenelia. aRniSnuli sulac 
ar niSnavs imas, rom CineTSi ucxouri investiciebi ar 
xorcieldeba, piriqiT, investiciebi xorcieldeba, Tumca 
warmoSobili davebi an erovnul sasamarTloebSi an sxva gzebiT 
wydeba. 748  zogadad, CineTTan mimarTebiT unda aRiniSnos, rom 
CineTSi ucxoeli investoris mimarT dadgenili reJimi sakmaod 
kompleqsuria. CineTis midgoma ucxoeli investorebis mimarT 
mravali erovnuli da saerTaSoriso wesis gamoyenebas 
gulisxmobs. aRniSnuls adasturebs am qveynis mier bolo dros 
dadebuli saerTaSoriso sainvesticio xelSekrulebebi.749  

Cveulebrivi ICSID-is saarbitraJo warmoeba regulirdeba 
ICSID konvenciis 36-55-e muxlebiT. ICSID arbitraJis iurisdiqcia 
damokidebulia im ramdenime kriteriumze, romlebsac `vaSingtonis 
konvencia~ gansazRvravs. konvenciis 25-e muxlis analizis 
safuZvelze, SesaZlebelia iTqvas, rom arbitraJis  
gansjadobisaTvis saWiroa arsebobdes 3 gansxvavebuli kriteriumi 
kumulatiurad. kerZod, upirveles yovlisa, dava warmoSobili 
unda iyos investiciidan (ratione materiae); meore, davaSi monawile 
mxareebis saxelmwifoebi unda iyvnen `vaSingtonis konvenciis~ 
xelSemkvreli saxelmwifoebi (ratione personae); mesame, mxareebi 
werilobiTi formiT unda iyvnen SeTanxmebulebi maTi davis ICSID 
arbitraJiT gadawyvetis Sesaxeb. 750  amasTan, Tanxmoba gamoxatuli 
unda iyos Semdegi sami saxiT: pirveli – saxelmwifosa da kerZo 
investors Soris dadebuli sainvesticio kontraqti Seicavs 
saarbitraJo muxls, romelic pirdapir miuTiTebs ICSID-is wesebze; 
meore - ICSID konvenciaze miuTiTebs mravali erovnuli 
investiciis dacvasTan dakavSirebuli samarTlis normebi; da 
bolo – investiciis dacvis xelSekrulebebi Seicavs arbitraJis 
zogad muxlebs, romlebic ICSID konvencias iTvaliswinebs. 
rogorc ukve aRiniSna, investors gaaCnia ufleba davis ICSID 
wesebiT gadawyveta moiTxovos mxolod im SemTxvevaSi, rodesac 
igi ICSID konvenciis wevri saxelmwifos moqalaqea.751 

zemoT CamoTvlil kriteriumebidan meore kriteriumTan  
dakavSirebiT unda aRiniSnos, rom saarbitraJo tribunali 
saerTaSoriso sainvesticio davaSi gansjadi/kompetenturi rom 

                                                             
748Congyan C., The Legal Protection of Foreign Investment, A comparative study, edited by Wenhua 
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749 Chaisse J., The Regulation of Trade-Distorting Restrictions in Foreign Investment Law, European 
Yearbook of International Economic Law, edited by Christoph Hermann, Jorg Philipp Terhechte, Berlin, 
Heidelberg, Springer Publishing, 2012, p 160.  
750 Larsen C., ICSID Jurisdiction: The Relationship of Contracting States to Sub-States Entities, 
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751 Tietje C., The Law Governing the Settlement of International Investment Disputes – Structures and 
some Recent Developments, International Investment Arbitration, Theoretical and Practical Perspectives, 
edited by Christian Tietje, Berliner Wissenchafts-Verlag, 2008, p 23.  
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iyos, saWiroa, investicia ucxour saxelmwifoSi iyos 
ganxorcielebuli da investiciis beneficiari saxelmwifo 
investoris qveyanas ar warmoadgendes. am faqtis gamokvleva 
martivia, rodesac investicia dakavSirebulia, magaliTad, uZrav 
qonebasTan, navTobTan da sxva xelSesaxeb fizikur qonebasTan, 
romlebsac geografiuli mdebareoba aqvT, Tumca sakiTxi Zalzed 
rTulia iseT saerTaSoriso sainvesticio instrumentebTan 
mimarTebiT, rogoricaa finansuri instrumentebi. maTi fizikuri 
arseboba SezRudulia da SesaZlebelia mxolod furcelze 
datanis an kompiuterSi Seyvanis Semdeg warmoSobdes Sesabamis 
Sedegebs. saarbitraJo tribunalma Fedax saqmeSi miuTiTa, rom 
arsebobs konkretuli saxis investiciebi, romelTa adgilis 
dadgena geografiuli adgilmdebareobis mixedviT SesaZlebelia, 
Tumca aRniSnuli yvela SemTxvevaSi ver gansazRvravs investicias 
ucxour saxelmwifoSi ganxorcielebulad, radgan zogjer 
finansuri instrumentebis saSualebiT ganxorcielebuli 
investiciebi fizikurad ar gadaadgildeba, aramed warmoSobs 
finansur Sedegebs ama Tu im qveyanaSi. Sesabamisad, swored 
venesuelis saxelmwifosTvis warmoSva ekonomikuri sargebeli 
Sesabamisma finansurma instrumentma da amitom investiciis 
beneficiar saxelmwifod swored venesuela iqna miCneuli.752 

 
 

2.2. ICSID arbitraJis gadawyvetilebis konfidencialuroba  
 
rac Seexeba ICSID arbitraJis mier gamotanili saarbitraJo 

gadawyvetilebebis konfidencialurobas, zogadad, arbitraJSi 
miRebulia, rom saarbitraJo gadawyvetilebis gasajaroeba erT 
konkretul mxares ar SeuZlia meore mxaris Tanxmobis gareSe753 , 
Tumca sainvesticio davebSi sruli konfindencialurobis dacva 
moZvelebul principad miiCneva.754 

ICSID-is saarbitraJo wesebis 2006 wlis 10 aprilis 
cvlilebac zemoaRniSnul paToss iziarebs, vinaidan 32-e wesi 
tribunalebs aZlevs uflebamosilebas, dauSvan zepir ganxilvaze 
mesame pirebi, Tu amas davis arcerTi mxare gaaprotestebs. amave 
cvlilebiT SesaZlebeli gaxda gadawyvetilebebisa da reziumeebis 
gamoqveyneba, rac mxareTa Tanxmobis gareSe Zveli wesebis Tanaxmad 
akrZaluli iyo. miuxedavad aseTi mowesrigebisa, davis 
ganxilvidan ramdenime Tvis Semdeg tribunali axerxebda 

                                                             
752 Rivkin W. D., Friedman M., Financial Products as Investments under Bilateral Investment Treaties 
and Other Multilateral Instruments with Consents to Arbitration, International Financial Disputes, 
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some Recent Developments, International Investment Arbitration, Theoretical and Practical Perspectives, 
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gamoqveynebasTan dakavSirebiT mxareTa Tanxmobis miRebas saqmeebis 
daaxloebiT 50%-ze. axali cvlilebiT ki, 48-e wesis safuZvelze 
tribunali valdebulia `samarTlebrivi dasabuTebis nawyvetebi~ 
yvela saqmeze gamoaqveynos `dauyovnebliv~. zemoaRniSnuli 
cvlilebebi uzrnvelyofs saarbitraJo warmoebis progresul 
Riaobas. miuxedavad im riskisa, romelic gamWvirvalobis am dones 
axlavs da garkveulwilad, diskomforts uqmnis modave mxareebs, 
gatarebuli cvlilebebis upiratesoba calsaxaa.755 

 
 
2.3. SemTxvevebi, rodesac `vaSingtonis konvenciis~ wevri 

erTi saxelmwifoa 
 
im SemTxvevaSi, Tu sainvesticio davis monawile investoris 

qveyana an investiciis beneficiari saxelmwifoa mxolod ICSID 
konvenciis monawile mxare, saarbitraJo tribunals SesaZloa 
mainc hqondes iurisdiqcia. 1978 wels ICSID–is administraciulma 
sabWom SeimuSava e.w. damatebiTi SesaZlebloba (Additional Facility), 
romliTac mxareebs eZlevaT SesaZlebloba daadginon ICSID–is 
iurisdiqcia maSin, rodesac igi gansjadi ar aris. praqtikulad 
e.w. damatebiTi SesaZleblobis gamoyenebas didi mniSvneloba aqvs 
iseT saqmeebSi, sadac investoris qveyana an investiciis 
beneficiari saxelmwifo ar arian ICSID konvenciis wevrebi.  

zemoaRniSnuli sakiTxi gansakuTrebiT aqtualuri gaxda 
CrdiloeT amerikis Tavisufali savaWro SeTanxmebis konteqstSi, 
ramdenadac ICSID konvenciis ratificireba mxolod aSS-ma 
moaxdina, xolo meqsikam da kanadam ara. Sesabamisad, swored e.w. 
damatebiTi SesaZlebloba xdis ICSID arbitraJs uflebamosils 
ganixilos zemoaRniSnul qveynebs Soris warmoSobili 
sainvesticio dava. aseT SemTxvevaSi gansakuTrebiT saintereso da 
mniSvnelovania is garemoeba, rom davis e.w. damatebiTi 
SesaZleblobis saSualebiT ganxilva ar eqceva ICSID konvenciis 
mowesrigebis farglebSi da igi regulirdeba Tavisi specialuri 
wesebiT, rac imas niSnavs, rom aseTi ganxilvis Semdgom miRebuli 
gadawyvetilebis mimarT ICSID konvenciis normebi saarbitraJo 
gadawyvetilebis cnoba-aRsrulebasTan dakavSirebiT ar 
gamoiyeneba da Sesabamisad, saWiroa, niu iorkis 1958 wlis 
konvencia `ucxouri saarbitraJo gadawyvetilebebis cnoba-
aRsrulebis Sesaxeb~.756 magaliTad, Mihaly v. Sri Lanka saqmeSi ICSID 
arbitraJma daadgina, rom kanadeli investoris Svilobili aSS-is 
kompania ver daiwyebda ICSID konvenciis safuZvelze saarbitraJo 

                                                             
755Tietje C., The Law Governing the Settlement of International Investment Disputes – Structures and 
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davas, radgan kanada ar iyo am konvenciis monawile saxelmwifo.757 
Sesabamisad, aseT SemTxvevebSi dava Cveulebrivi saarbitraJo 
warmoebis gziT wydeba da miRebuli gadawyvetilebis cnoba-
aRsruleba ama Tu im qveyanaSi `niu iorkis konvenciiT~ 
gaTvaliswinebul normebzea damokidebuli, sadac cnoba-
aRsrulebaze uaris Tqmis safuZvlebi amomwuravia da 
xelSemkvreli saxelmwifoebisaTvis ar iZleva SesaZleblobas, 
moaxdinon maT kanonmdeblobaSi am debulebisagan gansxvavebuli 
uaris Tqmis damatebiTi safuZvlebis dadgena.758 

 
2.4. mxareTa Tanxmoba arbitraJze 
 
saarbitraJo warmoebis umTavresi maxasiaTebeli aris is, 

rom arbitraJis uflebamosileba mxareTa Tanxmobas moiTxovs. 759 
Sesabamisad, rogorc nebismieri saarbitraJo ganxilva, 
saerTaSoriso sainvesticio davis arbitraJis wesiT ganxilvac 
moiTxovs mxareTa Soris SeTanxmebas arbitraJze. investorisa da 
investiciis beneficiari saxelmwifos Tanxmoba arbitraJze 
savaldebuloa saarbitraJo tribunalis iurisdiqciisTvis. 760 
upirvelesad, tribunalma unda gansazRvros mopasuxe saxelmwifom 
Tanxmoba gamoxata Tu ara arbitraJze. rogorc wesi, aseTi 
Tanxmoba gamoxatulia ormxriv an mravalmxriv sainvesticio 
SeTanxmebaSi. 761  ormxrivi da mravalmxrivi saerTaSoriso 
sainvesticio SeTanxmebebis umravlesoba ucxoeli investoris 
uflebebis dacvis mizniT, swored saarbitraJo warmoebaze 
daTqmas iTvaliswinebs. gansxvavebiT sxva Cveulebrivi 
xelSekrulebebisagan, sadac saarbitraJo SeTanxmebaa Cadebuli, 
saerTaSoriso sainvesticio xelSekrulebebSi suverenuli 
saxelmwifoebi Tanxmobas gamoxataven, rom maTsa da xelSemkvreli 
saxelmwifos investors Soris warmoSobili dava arbitraJiT 
gadawydes. 762  Sesabamisad, aseTi saerTaSoriso SeTanxmebiT 
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sainvesticio davis saarbitraJo wesiT ganxilvaze Tanxmoba ukve 
gacxadebulia. 

praqtikaSi arbitraJze SeTanxmeba sami saSualebiT xdeba. 
pirveli aris SemTxveva, rodesac arbitraJze Tanxmoba 
gacxadebulia investorsa da qveyanas Soris dadebul 
sainvesticio kontraqtSi. meore SemTxvevaSi Tanxmoba arbitraJze 
investiciis beneficiari saxelmwifos kanonmdeblobaSia 
miTiTebuli. aseT SemTxvevaSi ucxoeli investori aRWurvilia 
SesaZleblobiT mimarTos arbitraJs. mesame SemTxveva, rodesac 
arbitraJze Tanxmoba (SeTanxmeba) mocemulia investiciis 
beneficar saxelmwifosa da investoris qveynas Soris dadebul 
SeTanxmebaSi. aseTi wesi mraval ormxriv sainvesticio 
xelSekrulebasa da saerTaSoriso Tu regionalur SeTanxmebaSi, 
maT Soris, NAFTA-sa da ECT-Si aris mocemuli.763  

sakiTxis ukeT warmosaCenad mizanSewonilia, ganxilul iqnas 
TiToeuli maTgani. Tanxmoba investorsa da saxelmwifos Soris 
dadebul kontraqtSi 764  – kontraqtSi arsebuli Canaweri davis 
saarbitraJo wesiT ganxilvis Sesaxeb, erTgvar kompromisul 
normas warmoadgens, romlis safuZvelzec mxareebi Tanxmdebian, 
maT Soris samomavlod warmoSobili dava gansaxilvelad gadaeces 
arbitraJs. praqtikuli TvalsazrisiT Tanabradaa SesaZlebeli, 
rom mxareebi SeTanxmdnen arbitraJze, rogorc samomavlo 
davasTan, ise ukve arsebul davasTan mimarTebiT. mxareTa Soris 
SeTanxmeba an Tanxmoba arbitraJze ar aris saWiro rom 
maincdamainc calke dokumentSi iyos. magaliTad, Tu investiciis 
ganxorcielebis Sesaxeb SeTavazeba moicavs SesaZlo davis 
gadawyvetas arbitraJis gziT da saxelmwifos uflebamosili 
organo am SeTavazebas dasTanxmdeba, gamodis, rom mxareebs Soris 
arbitraJze SeTanxmeba Sedga.765/766 

investiciis beneficiari saxelmwifos kanonmdebloba 
SesaZloa investors aZlevdes saarbitraJo ganxilvaze Tanxmobas, 
Tumca yvela aseTi miTiTeba arbitraJis iurisdiqcias ver adgens. 
Sesabamisad, saarbitraJo tribunalebis mier TavianTi 
iurisdiqciis dadgenis dros detalurad unda iqnas 
gaanalizebuli, adgilobrivi kanonmdebloba adgens Tu ara davis 
ama Tu im arbitraJiT gadawyvetis SesaZleblobaze Tanxmobas. 

                                                             
763Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
254.   
764 Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, p 220.  
765Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p, 
255.  
766  es sakiTxi mniSvnelovania qarTul realobasTan mimarTebiTac, radgan 
qarTuli sasamarTlo praqtika investorTan dadebul xelSekrulebas anu 
sainvesticio kontraqts zogjer administraciul xelSekrulebad moiazrebs, 
Tumca sasamarTlos xSir SemTxvevaSi yuradRebis miRma rCeba is garemoeba, rom 
aseT SemTxvevebSi davis ganmxilvel organod xelSekrulebaSi miTiTebulia 
xolme saerTaSoriso arbitraJi. am sakiTxze msjeloba ixileT winamdebare 
disertaciis IVDda VIII TavSi.  
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magaliTad, ucxouri investiciebis Sesaxeb albaneTis 1993 wlis 
kanonis mixedviT, ucxoeli investori uflebamosilia 
investiciebidan gamomdinare sarCeli waradginos ICSID arbitraJSi. 
sxva qveynebis samarTali zogjer ufro naklebad pirdapiria da 
miTiTeba gakeTebulia imaze, rom investors aqvs ufleba sarCeli 
Seitanos saerTaSoriso arbitraJSi, Tumca ara konkretul 
arbitraJSi, rogorc es albaneTis kanonmdeblobaSia 
miTiTebuli.767 

am sakiTxTan dakavSirebiT qarTuli kanonmdeblis midgoma 
calsaxaa. `sainvesticio saqmianobis xelSewyobisa da garantiebis 
Sesaxeb~ saqarTvelos kanonis me-16 muxlis me-2 punqtis Tanaxmad, 
dava ucxoel investorsa da saxelmwifo organos Soris, Tu misi 
gadawyvetis wesi ar aris gansazRvruli maTi SeTanxmebiT an 
saqarTvelos Sesabamisi saerTaSoriso xelSekrulebiT, gadawydeba 
saqarTvelos sasamarTloSi. Sesabamisad, qarTuli sainvesticio 
samarTlis sferoSi moqmedi kanoni ar iTvaliswinebs pirdapir 
miTiTebas ama Tu im arbitraJze. amasTan, gasaTvaliswinebelia 
kanonis daTqma imasTan dakavSirebiT, rom Tu investorsa da 
saxelmwifo organos an saqarTvelos mier ratificirebul 
saerTaSoriso SeTanxmebaSi sxva ram iqneba gaTvaliswinebuli, 
maSin swored es ukanaskneli wesebi gamoiyeneba. amgvarad, im 
SemTxvevaSic ki, Tu qarTuli kanoni ar uTiTebs saerTaSoriso 
sainvesticio davis arbitraJiT gadawyvetaze, mainc gamoiyeneba 
`vaSingtonis konvencia~, romelic saqarTvelos ratificirebuli 
aqvs. aq sagulisxmo faqti ufro metad isaa, rom qarTuli 
kanonmdebloba arbitraJiT davis gadawyvetis SesaZleblobaze arc 
ki miuTiTebs, rac, savaraudod, mis naklad unda CaiTvalos. 

sainvesticio davis ganxmilvel organod arbitraJze 
daTanxmebis mesame SemTxveva, rasac iuridiul literaturaSi 
gamoyofen, aris, rodesac Tanxmoba gacxadebulia investoris 
qveyanasa da investiciis beneficiar saxelmwifos Soris dadebul 
ormxriv sainvesticio xelSekrulebaSi. dResdReobiT, 
saxelmwifos Tanxmoba, rom massa da xelSemkvreli saxelmwifos 
investors Soris warmoSobili dava arbitraJs gadaeces, swored 
ormxriv sainvesticio xelSekrulebebSia mocemuli. 768 
saerTaSoriso sainvesticio SeTanxmebaSi arbitraJze SeTanxmeba 
gulisxmobs, rom investorsa da saxelmwifos Soris sainvesticio 
davaze saarbitraJo SeTanxmeba ukve dadebulia. 769  Sesabamisad, 
TanamedroveobaSi sainvesticio davebSi saarbitraJo tribunalebis 
iurisdiqcia swored qveynebs Soris dadebuli ormxrivi 

                                                             
767 Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p, 
256.  
768 Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, p 220.  
769 McLachlan QC. C., Shore L., Weiniger QC. M., International Investment Arbitration, Substantive 
Principles, Second edition, Oxford University Press, 2017, p 351.  
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sainvesticio xelSekrulebebiT wydeba. 770  magaliTad, 
saqarTvelosa da quveiTs Soris dadebuli ormxrivi sainvesticio 
xelSekrulebis mixedviT, Tu erTi xelSemkvreli mxaris 
investorsa da meore xelSemkvrel mxares Soris arsebuli davis 
mogvareba SeuZlebelia davis gadawyvetasTan dakavSirebiT 
moTxovnis wardgenidan eqvsi Tvis ganmavlobaSi, investori davas 
gadascems: 

 
a) im xelSemkvreli mxaris kompetentur sasamarTlos an 

administraciul tribunals, romlis saxelmwifo teritoriazec 
ganxorcielda investicia, an 

 
b) specialur tribunals, romelic Seqmnilia saerTaSoriso 

savaWro kanonmdeblobis sakiTxebze gaeros komisiis (UNCITRAL) 
saarbitraJo wesebis Sesabamisad, an 

 
g) sainvesticio davebis mogvarebis saerTaSoriso centrs 

(ICSID), davis morigebiT an saarbitraJo wesiT gadawyvetis mizniT, 
romelic Seqmnilia saxelmwifoebsa da sxva saxelmwifoebis 
moqalaqeTa Soris sainvesticio davebis mogvarebis Sesaxeb 
vaSingtonis 1965 wlis 18 martis konvenciis safuZvelze, im 
pirobiT Tu orive xelSemkvreli mxare mierTebulia aRniSnul 
konvenciasTan an sainvesticio davebis mogvarebis saerTaSoriso 
centris damatebiT debulebebs (im SemTxvevaSi Tu konvencia ar 
aris ZalaSi Sesuli romelime mxaresTan mimarTebiT).771  

amgvarad, saqarTvelos mier dadebuli ormxrivi 
sainvesticio xelSekrulebebi aRiarebs msoflioSi gavrcelebul 
midgomas, romlis Tanaxmadac, ormxriv sainvesticio 
xelSekrulebaSi arsebuli Canaweri ICSID arbitraJis 
iurisdiqciaze miiCneva qveynis Tanxmobad. TiTqmis yvela 
SeTanxmeba iTvaliswinebs Semdegi formulirebiT Camoyalibebul 
sainvesticio davebis mogvarebasTan dakavSirebul saerTaSoriso 
centrTan urTierTobis momwesrigebel muxls: `nebismieri dava, 
romelic SeiZleba warmoiSvas erTi monawile mxaris investorsa 
da meore monawile mxares Soris investiciebTan dakavSirebiT am 
monawile mxaris teritoriaze, gaxdeba davaSi monawile mxareTa 
Soris molaparakebis sagani. Tu erT-erTi monawile mxaris 
investorsa da meore monawile mxares Soris raime dava 
SeuZlebelia gadawyvetil iqnas aseTi gziT werilobiTi 
moTxovnis wardgenidan eqvsi Tvis ganmavlobaSi, maSin investori 
iRebs uflebas gadasces es saqme: a) gansaxilvelad im monawile 
mxaris sasamarTlo organos, romlis teritoriazec xorcieldeba 

                                                             
770 Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
257.  
771  SeTanxmeba `saqarTvelos mTavrobasa da quveiTis saxelmwifos mTavrobas 
Soris investiciebis waxalisebisa da urTierTdacvis Sesaxeb~ me-8 muxlis me-2 
punqti. aseve, `saqarTvelosa da estoneTis respublikas Soris investiciebis 
waxalisebisa da urTierTdacvis Sesaxeb~ SeTanxmebis me-9 muxlis me-3 punqti. 
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investicia, an b) investiciebTan dakavSirebuli davebis 
gadawyvetis saerTaSoriso centrs ICSID saxelmwifoebsa da sxva 
saxelmwifoTa moqalaqeebs Soris sainvesticio davebis 
gadawyvetis Sesaxeb konvenciis Ssabamisi pirobebis 
gaTvaliswinebiT, romelic gaxsnilia xelmosawerad vaSingtonSi, 
kolumbiis olqSi, 1965 wlis 18 marts, im SemTxvevaSi, roca orive 
monawile mxare gaxda am konvenciis monawile, an g) arbitrs an 
saerTaSoriso saarbitraJo sasamarTlos ad hoc romelic efuZneba 
gaerTianebuli erebis organizaciis komisiis saarbitraJo wesebis 
saerTaSoriso vaWrobis uflebebs (UNCITRAL). modave mxareebs 
SeuZliaT SeTanxmdnen am wesebis werilobiT Secvlis Sesaxeb. 
saarbitraJo gadawyvetilebebi saboloo da savaldebuloa orive 
modave mxarisTvis~.772 

                                                             
772  ix., `SeTanxmeba saqarTvelos mTavrobasa da azerbaijanis respublikis 
mTavrobas Soris investiciebis waxalisebisa da urTierTdacvis Sesaxeb~ da 
`SeTanxmeba saqarTvelos mTavrobasa da somxeTis respublikis mTavrobas Soris 
investiciebis waxalisebisa da urTierTdacvis Sesaxeb," `SeTanxmeba 
saqarTvelos mTavrobasa da yirgizeTis respublikis mTavrobas Soris 
investiciebis waxalisebisa da urTierTdacvis Sesaxeb~, `SeTanxmeba 
saqarTvelos mTavrobasa da italiis respublikis mTavrobas Soris 
investiciebis waxalisebisa da urTierTdacvis Sesaxeb~, `SeTanxmeba 
saqarTvelos mTavrobasa da moldovas respulbikis mTavrobas Soris 
investiciebis waxalisebisa da urTierTdacvis Sesaxeb~, `SeTanxmeba 
saqarTvelos mTavrobasa da rumineTis mTavrobas Soris investiciebis 
waxalisebisa da urTierTdacvis Sesaxeb," `SeTanxmeba saqarTvelos mTavrobasa 
da quveiTis saxelmwifos mTavrobas Soris investiciebis waxalisebisa da 
urTierTdacvis Sesaxeb~; `SeTanxmeba saqarTvelos respublikis mTavrobasa da 
israelis saxelmwifos mTavrobas Soris investiciebis ormxrivi dacvisa da 
waxalisebis Sesaxeb~, `xelSekruleba saqarTvelos respublikis mTavrobasa da 
didi britaneTisa da CrdiloeT irlandiis gaerTianebuli samefos mTavrobas 
Soris kapitaldabandebebis waxalisebisa da dacvis Sesaxeb~, zemoaRniSnuli 
alternativebidan monawile mxaris sasamarTlo organos mier, romlis 
teritoriazec xorcieldeba investicia da UNCITRAL-is saarbitraJo wesebis 
safuZvelze davis gadawyvetis SesaZleblobas ar iTvaliswinebs. gamonaklisia 
`SeTanxmeba saqarTvelos respublikis mTavrobasa da CineTis saxalxo 
respublikis mTavrobas Soris investiciebis ormxrivi dacvisa da waxalisebis 
Sesaxeb~, romelic ad hoc arbitraJis Seqmnis gziT adgens davis gadawyvetis 
wess. aseve, `SeTanxmeba saqarTvelos respublikis mTavrobasa da saberZneTis 
respublikis mTavrobas Soris investiciebis waxalisebisa da urTierTdacvis 
Sesaxeb~ adgens, rom `Tu ... dava ver mogvardeba eqvsi Tvis ganmavlobaSi im 
dRidan, rodesac TiToeulma mxarem moiTxova misi megobruli gziT 
daregulireba, saqmis aRmZvrel investors SeuZlia gadasces Tavisi sakiTxi, an 
im xelmomweri mxaris kompetentur sasamarTlo organoebs, romlis 
teritoriazec ganxorcielda investireba,  an saerTaSoriso arbitraJs~. 
saerTaSoriso arbitraJis mier davis ganxilvis SemTxvevaSi ki mocemulia ori 
alternativa: a) (arbitraJisa da SerigebisaTvis) investiciebTan dakavSirebuli 
davebis daregulirebis saerTaSoriso centri, daarsebuli saxelmwifoebsa da 
sxva saxelmwifoebis moqalaqeebs Soris investiciebTan dakavSirebuli davebis 
daregulirebis konvenciis safuZvelze, romelic xelmosawerad gaixsna 1965 
wlis 18 marts q. vaSingtonSi (ICSID konvencia); b) saxeldaxelod Seqmnili 
saarbitraJo tribunali, romelic daarsdeba gaeros saerTaSoriso savaWro 
samarTlis komisiis (U.N.C.I.T.R.A.L.) saarbitraJo wesebis safuZvelze. amave 
SeTanxmebis Tanaxmad, `saarbitraJo tribunali davas gadawyvets am SeTanxmebis 
debulebebis da saerTaSoriso samarTlis saTanado wesebisa da principebis 
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aRniSnuli midgoma aRiarebulia davis ganxmilveli 
saarbitraJo tribunalis mierac, romelmac saqmeSi Generation 
Ukraine v. Ukraine ganmarta, rom investorisTvis ormxriv 
sainvesticio xelSekrulebaSi arsebuli miTiTeba ICSID arbitraJis 
iurisdiqciaze niSnavs qveynis Tanxmobas.773 

sagulisxmoa, rom Tanamedrove saerTaSoriso sainvesticio 
samarTalSi mxareebs Tavisuflad SeuZliaT TavianTi Tanxmoba 
arbitraJis Sesaxeb erTgvarad SezRudon konkretuli davis 
saxeebis gamoricxviT an pirdapir iseTi davebis CamonaTvalis 
gakeTebiT, romelzedac arbitraJs iurisdiqcia aqvs.774 

 
2.5. saxelmwifo, rogorc Segebebuli sarCelis mosarCele 

mxare  
zemoT ganxiluli principebis da magaliTebis absoluturi 

umravlesoba mimarTulia investoris uflebebis dacvisken. 
Sesabamisad, yvela ganxiluli principisa Tu dacvis standartebis 
upiratesi mizani danaxulia investoris perspeqtividan, radgan 
miCneulia, rom investori saxelmwifosTan SedarebiT gacilebiT 
naklebadaa daculi. miuxedavad amisa, Tanamedrove saerTaSoriso 
sainvesticio samarTalSi ganixileba sakiTxi imis Sesaxeb, 
saWiroebs Tu ara saxelmwifo garkveuli dacvis standartebs 
investoris mimarT. warmoiSoba sakiTxi imis Sesaxeb, unda SeeZlos 
Tu ara saxelmwifos uCivlos investors sainvesticio kontraqtis 
darRvevis gamo. ra Tqma unda, saxelmwifos calsaxad aqvs ufleba, 
magaliTad, ucxoel investors uCivlos konkretuli 
valdebulebis darRvevis gamo da mas finansuri sanqciac 

                                                                                                                                                                                   
safuZvelze. arbitraJis gadawyvetileba iqneba saboloo da savaldebulo 
davaSi monawile orive mxarisaTvis. TiToeulma xelmomwerma mxarem 
dauyovnebliv unda Seasrulos nebismieri aseTi gadawyvetileba da aseTi 
gadawyvetileba unda aRsruldes adgilobrivi kanonmdeblobis Sesabamisad~. 
 `SeTanxmeba saqarTvelos mTavrobasa da TurqmeneTis mTavrobas Soris 
investiciebis waxalisebisa da urTierTdacvis Sesaxeb~ davis mogvarebis 
saSualebad iTvaliswinebs im monawile mxaris sasamarTlo organos, romlis 
teritoriazec xorcieldeba investicia an ICSID arbitraJs. `SeTanxmeba 
saqarTvelosa da avstriis respublikas Soris investiciebis waxalisebisa da 
dacvis Sesaxeb~ CamoTvlil alternativebTan erTad davis gadawyvetis 
meqanizmad adgens davis gadacemas saerTaSoriso savaWro palatisaTvisac (ICC). 
`SeTanxmeba saqarTvelos mTavrobasa da fineTis respublikis mTavrobas Soris 
investiciebis waxalisebisa da dacvis Sesaxeb~ CamoTvlil alternativeTan 
erTad gansazRvravs, rom davis gadawyveta SesaZlebelia ICSID-Tan arsebuli 
organos mier, im pirobiT, rom xelSemkvrel mxareTagan erTi mainc aris 
mocemuli ICSID  konvenciis monawile. `SeTanxmeba saqarTvelos mTavrobasa da 
SvedeTis samefos mTavrobas Soris investiciebis waxalisebisa da ormxrivi 
dacvis Sesaxeb~ ki adgens, rom ICSID-is damatebiT organos dava gadasawyvetad 
gadaecema maSin, Tu centrs ar SeuZlia konvenciiT gaTvaliswinebuli 
funqciebis Sesruleba.  
773 Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
258.  
774Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
255.  
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daakisros 775 , Tumca sakiTxi rTuldeba maSin, rodesac dava 
gansaxilvelad unda gadaeces saerTaSoriso arbitraJs. 
Sesabamisad, gadasawyvetia SeuZlia Tu ara saxelmwifos aRZras 
saarbitraJo sarCeli investoris winaaRmdeg saerTaSoriso 
arbitraJSi an SeuZlia Tu ara ukve mimdinare davis farglebSi 
aRZras saxelmwifom Segebebuli sarCeli investoris winaaRmdeg 
da moiTxovos finansuri Tanxis dakisreba misTvis. calsaxaa, rom 
saxelmwifos SeuZlia aRZras saarbitraJo sarCeli investoris 
winaaRmdeg, Tumca ICSID arbitraJSi es gamoricxulia.  

gansaxilveli sakiTxi imis Sesaxeb, SesaZlebelia Tu ara 
mopasuxe saxelmwifos mier saarbitraJo davaSi Segebebuli 
sarCelis wardgena, sakmaod problemuria. pirveli, rac 
yuradRebas imsaxurebs, Seexeba mopasuxe saxelmwifos mier 
warmodgenili moTxovnis samarTlebriv bunebas, kerZod, eqceva Tu 
ara igi arbitraJis mier gansaxilveli davis farglebSi, anu aris 
Tu ara igi qonebrivi dava. Semdeg potenciur sirTules 
warmoadgens sakiTxi imis Sesaxeb, aqvs Tu ara saxelmwifos 
moTxovnis arbitraJSi dayenebis ufleba. sxva Temebi SesaZlebelia 
Seexebodes Tavdapirvel sarCelsa da Segebebul sarCels Soris 
kavSirs, kerZod, ramdenad iqneba dakavSirebuli saxelmwifos 
moTxovna, romelic erovnul samarTals efuZneba, investoris 
moTxovnasTan, romlis safuZvelsac SesaZloa saerTaSoriso 
samarTali warmoadgendes.776 

zogadad, mopasuxis ufleba, waradginos Segebebuli sarCeli 
mosarCelis mier wardgenil sarCelTan dakavSirebiT, yvela 
qveynis samarTlebriv sistemaSia nebadarTuli. aseTi davebis 
erTad ganxilva sasamarTlo sistemis resursis ekonomiur 
xarjvas uwyobs xels. swored amitom Segebebuli sarCelis 
mTavari maxasiaTebeli misi kavSiria Tavdapirvel sarCelTan.777 

tradiciulad saarbitraJo tribunalebi iReben iseT 
Segebebul sarCelebs, romlebic efuZneba investoris sarCels, 
romelic, Tavis mxriv, investorsa da saxelmwifos Soris ukve 
gaformebuli kontraqtidan gamomdinareobs. es ukanaskneli ki 
unda Seicavdes arbitraJis muxls. mniSvnelovania, ganisazRvros, 
Tu ra moculobiT gaaCnia saxelmwifos Segebebuli sarCelis 
wardgenis ufleba. aseTi ufleba, rogorc wesi, mocemulia Tavad 
investiciis beneficiari saxelmwifos mier investorisaTvis 
gakeTebuli `SeTavazebidan~, romelic am qveynis kanonmdeblobaSia 
gawerili an rogorc es ufro xSirad xdeba, am uflebas 
investoris saxelmwifosTan dadebuli sainvesticio kontraqti 

                                                             
775  magaliTad, erT-erTi uaxlesi saqme aris Tbilisis saqalaqo sasamarTlos 
samoqalaqo saqmeTa kolegiaSi mimdinare dava saqmis # 2-10518-15.  
776 Veenstra-Kjos H. E., Counter-Claims by Host States in Investment Dispute Arbitration “Without 
Privity”, New Aspects of International Investment Law, edited by Philippe Kahn, Thomas W. Walde, 
Leiden, Boston, 2007, p 597.  
777 Veenstra-Kjos H. E., Counter-Claims by Host States in Investment Dispute Arbitration “Without 
Privity”, New Aspects of International Investment Law, edited by Philippe Kahn, Thomas W. Walde, 
Leiden, Boston, 2007, p 598. 
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Seicavs. 778  amgvarad, garda imisa, rom Segebebuli sarCeli unda 
iyos saaritraJo SeTanxmebidan gamomdinare, igi aseve 
dakavSirebuli unda iyos investoris mier aRZrul sarCelTan. 
aRniSnulis damadasturebeli saqme Saluka, sadac tribunalma 
ganmarta, rom aucilebelia, Segebebuli sarCeli swored 
Tavdapirvel sarCelTan iyos dakavSirebuli.779 

zogadad, investorsa da saxelmwifos Soris gaformebuli 
kontraqtebi orientirebulia investorebisaTvis uflebebis 
miniWebasa da saxelmwifos mier Sesasrulebeli valdebulebebis 
gansazRvraze. aqedan gamomdinare, SesaZlebelia kontraqti arc 
Seicavdes saxelmwifos mier arbitraJSi Segebebuli sarCelis 
wardgenis uflebas. amasTan, saxelmwifos mxridan Segebebuli 
sarCelis wardgenis uflebiT sargeblobis SezRudvam 
SesaZlebelia gamoiwvios saxelmwifos mier mis erovnuli 
reJimisadmi mikuTvnebul sasamarTloebSi an sxva damoukidebel 
saarbitraJo tribunalebSi davis wamowyeba. 780  rogorc ukve 
aRiniSna, es droisa da resursis aragonivrul xarjvas gamoiwvevs. 
mniSvnelovania isic, rom erTmaneTTan dakavSirebuli moTxovnebis 
gaerTianeba orive mxaris interess warmoadgens, radgan aRniSnuli 
uzrunvelyofs orive moTxovnis erT samarTlebriv sistemaSi 
ganxilvas da Tavidan iqneba acilebuli Seusabamo 
gadawyvetilebebi.781 

aqve, aRsaniSnavia, rom `vaSingtonis konvenciis~ 46-e muxli 
mopasuxe saxelmwifos Segebebuli sarCelis wardgenis 
SesaZleblobas aZlevs (Segebebulis da ara Tavdapirveli 
sarCelis). amasTan, Segebebuli sarCeli SesaZloa ukavSirdebodes 
mxareTa Soris uSualod warmoSobili davis sagans an iyos 
damatebiT moTxovnebTan dakavSirebuli. 782 damatebiT moTxovnebSi 
igulisxmeba, magaliTad, saproceso xarjebi. sagulisxmoa, rom 
saerTaSoriso sainvesticio davis dros warmodgenili Segebebuli 
sarCelebis umravlesoba uSualod iyo davis saganTan 
dakavSirebuli da Sesabamisad, mas ar hqonda damatebiTi 
moTxovnis xasiaTi.783 

 

                                                             
778 Veenstra-Kjos H. E., Counter-Claims by Host States in Investment Dispute Arbitration “Without 
Privity”, New Aspects of International Investment Law, edited by Philippe Kahn, Thomas W. Walde, 
Leiden, Boston, 2007, p 599. 
779 Kjos H. E., Applicable Law in Investor-State Arbitration, The Interplay Between National and 
International Law, Oxford University Press, 2013, p 147. 
780  igulisxmeba SemTxveva, rodesac saxelmwifo paralelurad iwyebs davas 
investoris winaaRmdeg an sasamarTloSi an sxva organoSi ise, rom investors 
ukve aRZruli aqvs am saxelmwifos winaaRmdeg sarCeli, romelsac sul sxva 
saerTaSoriso saarbitraJo tribunali ganixilavs.  
781 Veenstra-Kjos H. E., Counter-Claims by Host States in Investment Dispute Arbitration “Without 
Privity”, New Aspects of International Investment Law, edited by Philippe Kahn, Thomas W. Walde, 
Leiden, Boston, 2007, p 600. 
782 Schreuer C., Malintoppi L., Reinisch A., Sinclair A., The ICSID Convention: A Commentary, Second 
edition, Cambridge University Press, 2009, p 749.   
783 Schreuer C., Malintoppi L., Reinisch A., Sinclair A., The ICSID Convention: A Commentary, Second 
edition, Cambridge University Press, 2009, p 750.  
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2.6. Tanxmobis mniSvneloba  
 
imis gaTvaliswinebiT, rom arbitraJis arsebiTi 

damaxasiaTebeli niSania mxareTa Tanxmoba da Sesabamisad, davis 
arbitraJis mier gadawyvetis Sesaxeb mxareTa erToblivi 
SeTanxmebaa aucilebeli, 784  swored aRniSnuli ganasxvavebs 
arbitraJs erovnuli sasamarTlosagan, sadac davis ganxilva 
mopasuxis nebaze ar aris damokidebuli. vinaidan Segebebuli 
sarCeli warmoadgens damoukidebel moTxovnas, romlis 
safuZvelzec SesaZlebelia investiciis beneficiari saxelmwifos 
moTxovna dakmayofildes investoris winaaRmdeg, gonivrulia, rom 
arsebobdes inevstoris Tanxmoba aseTi sarCelis aRZvris Sesaxeb. 
aRniSnuli calsaxadaa dadgenili `vaSingtonis konvenciaSi~, 
romlis Tanaxmadac, Segebebuli sarCeli gaTvaliswinebuli unda 
iyos `mxareTa SeTanxmebis farglebSi~. msgavs Sinaarss adgens 
SCC-is saarbitraJo wesebic. Tanxmobas Segebebuli sarCelis 
Sesaxeb iTvaliswinebs UNCITRAL-is saarbitraJo wesebi da 
UNCITRAL-is modeluri kanoni `saerTaSoriso komerciuli 
arbitraJis Sesaxeb~.785 

rogorc wesi, investiciis beneficiari saxelmwifos 
SeTavazeba davis arbitraJSi ganxilvis Sesaxeb, mocemulia mis 
kanonmdeblobaSi an sainvesticio xelSekrulebaSi da igi ZalaSia 
swored am samarTlebrivi institutebis iuridiuli Zalis 
dakargvamde. 786  Sesabamisad, kanonmdeblobaSi aseTi Canaweris 
arsebobiT dasturdeba saxelmwifos Tanxmoba davis arbitraJSi 
ganxilvis Sesaxeb, rogorc es ICSID tribunalma daadgina 
saqmeebSi SPP v. Egypt da AAPL v. Sri Lanka.787  

investiciis beneficiari saxelmwifos SeTavazeba SinaarsiT 
naklebad hgavs SeTavazebas da investoris mier aseT 
SemoTavazebaze Tanxmobis gamoTqmis gareSe arcerT arbitraJs ar 
eqneba iurisdiqcia. swored amitom investoris mier Tanxmoba 
werilobiTi formiT unda iqnas gamoxatuli. investoris 
aRniSnuli Tanxmoba investiciis beneficiari saxelmwifos 
SeTavazebasTan erTad warmoadgens saarbitraJo SeTanxmebas da 

                                                             
784 Rivkin W. D., Friedman M., Financial Products as Investments under Bilateral Investment Treaties 
and Other Multilateral Instruments with Consents to Arbitration, International Financial Disputes, 
Arbitration and Mediation, edited by Jeffrey Golden, Carolyn Lamm, Oxford University Press, 2015, p 
105.  
785 Veenstra-Kjos H. E., Counter-Claims by Host States in Investment Dispute Arbitration “Without 
Privity”, New Aspects of International Investment Law, edited by Philippe Kahn, Thomas W. Walde, 
Leiden, Boston, 2007, pp 603-604.  
786 Veenstra-Kjos H. E., Counter-Claims by Host States in Investment Dispute Arbitration “Without 
Privity”, New Aspects of International Investment Law, edited by Philippe Kahn, Thomas W. Walde, 
Leiden, Boston, 2007, p 604. 
787 Veenstra-Kjos H. E., Counter-Claims by Host States in Investment Dispute Arbitration “Without 
Privity”, New Aspects of International Investment Law, edited by Philippe Kahn, Thomas W. Walde, 
Leiden, Boston, 2007, p 605. 
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Sesabamisad, arbitraJis mier davis ganxilvis mizniT iurisdiqciis 
dadgenis safuZvels.788 

zemoaRniSnulidan naTelia, rom tribunalis iurisdiqcia 
Segebebuli sarCelebis ganxilvasTan dakavSirebiT damokidebulia 
saarbitraJo SeTanxmebaze. 789  es ukanaskneli ki formulirebuli 
unda iyos ise, rom SesaZlebeli gaxdes saxelmwifos mxridan 
sarCelis aRZvra investoris mier nakisri valdebulebebis 
darRvevis SemTxvevaSi. 790  am mizeziT aRniSnul sakiTxTan 
dakavSirebiT mraval samarTlebriv instrumentSi (aqtSi) farTo 
midgomaa gavrcelebuli, kerZod, isini adgens, rom investiciasTan 
dakavSirebuli `nebismieri~ da `yvela~ dava gadaecema arbitraJs.791 
am TvalsazrisiT sainteresoa, investiciasTan dakavSirebuli 
`nebismieri~ da `yvela~ dava moicavs Tu ara saxelSekrulebo 
urTierTobidan gamomdinare valdebulebebis darRvevis 
safuZvelze warmoSobil davebs. es sakiTxi mniSvnelovania, 
ramdenadac saxelmwifos Segebebuli sarCeli swored 
sainvesticio kontraqtidan gamomdinareobs. tribunalebi 
ganasxvavebul interpretacias axdenen aRniSnul sakiTxTan 
dakavSirebiT. magaliTad, tribunalma saqmeSi SGS v. Pakistan, 
ganasxvava `wminda~ kontraqtidan gamomdinare moTxovnebi im 
moTxovnebisagan, romelTa safuZvelzec dadgindeboda ormxrivi 
sainvesticio xelSekrulebis darRveva da uaryofiTi 
interpretacia moaxdina. amasTan, man daadgina, rom ormxrivi 
sainvesticio xelSekrulebisa da kontraqtis darRvevac 
SesaZlebelia miCneuli iqnas `investiciasTan dakavSirebul 
davebad~.792 

sxva tribunalebi gansxvavebul da metad gonivrul 
interpretacias axdenen. kerZod, `vaSingtonis konvenciis~ 25(1) 
muxli namdvilad Seicavs sainvesticio davebis definicias da 
arasdros yofila sadao, moicavs Tu ara igi sainvesticio 
kontraqtidan warmoSobil moTxovnebs. 793 gansaxilvel sakiTxTan 
aRsaniSnavia mraval, Tu ara umetes, sainvesticio xelSekrulebaSi 

                                                             
788 Veenstra-Kjos H. E., Counter-Claims by Host States in Investment Dispute Arbitration “Without 
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Privity”, New Aspects of International Investment Law, edited by Philippe Kahn, Thomas W. Walde, 
Leiden, Boston, 2007, p 607. 
791Veenstra-Kjos H. E., Counter-Claims by Host States in Investment Dispute Arbitration “Without 
Privity”, New Aspects of International Investment Law, edited by Philippe Kahn, Thomas W. Walde, 
Leiden, Boston, 2007, p 607. 
792 Veenstra-Kjos H. E., Counter-Claims by Host States in Investment Dispute Arbitration “Without 
Privity”, New Aspects of International Investment Law, edited by Philippe Kahn, Thomas W. Walde, 
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mocemuli e.w. “umbrella” an `qolga klauzulas~ muxlebi, romelTa 
Tanaxmadac, investiciis beneficiar saxelmwifos moeTxoveba, 
Seamowmos investiciasTan dakavSirebiT investoris mier 
ganxorcielebuli yvela qmedeba. 794  swored aseTi muxli iqna 
ganxiluli saqmeebSi SGS v. Pakistan da SGS v. Philippines, romelTagan 
pirvel SemTxvevaSi tribunalma misi iurisdiqcia ar miiCnia 
dadgenilad, xolo meoreSi gansxvavebuli daskvna iqna 
gamotanili:  investiciis beneficiari saxelmwifos SeTavazeba ar 
moicavda saxelSekrulebo urTierTobebs.795 

faqti, rom saarbitraJo SeTanxmeba mxolod investiciis 
beneficiari saxelmwifos valdebuelbebs Seicavs, dabrkolebas 
uqmnis saxelmwifos mier Segebebuli sarCelis wardgenis 
SesaZleblobas. imis gaTvaliswinebiT, rom mxareebi ar 
SeTanxmebulan investoris mier valdebulebis Seusruleblobis 
SemTxvevebis saarbitraJo ganxilvis saSualebiT gadawyvetis 
Sesaxeb, nebismieri mcdeloba investoris winaaRmdeg aseTi davis 
dawyebis Sesaxeb uSedego iqneba da ar moeqceva arbitraJis 
iurisdiqciis qveS. swored am safuZvliT saqmeSi SGS v. Pakistan, 
saxelmwifos uari eTqva Segebebuli sarCelis wardgenaze da 
ganemarta, rom ormxrivi sainvesticio xelSekruleba am 
SemTxvevaSi ar iTvaliswinebda pakistanisaTvis raime uflebas 
Segebebuli sarCelis aRZvris kuTxiT.796 

amasTan, zogierTi samarTlebrivi instituti farTo 
mowesrigebiT xasiaTdeba da pirdapir adgens saxelmwifos 
SesaZleblobas, davis gadawyvetis mizniT mimarTos arbitraJs. 
magaliTad, aseTia aSS-sa da estoneTs Soris gaformebuli 
ormxrivi sainvesticio xelSekruleba, romelic adgens, rom 
mxareTa mier molaparakebebis safuZvelze davis gadawyvetis 
SeuZleblobis SemTxvevaSi `saxelmwifos an kompanias (investors) 
SeuZlia mimarTos arbitraJs~.797 

zemoaRniSnulis sawinaaRmdegod arsebobs samarTlebrivi 
institutebi, romlebic arbitraJis iurisdiqcias mxolod 
saxelmwifos mier Sesasrulebeli valdebulebebiT zRudavs. 798 
magaliTad, `ucxouri investiciis Sesaxeb~ albaneTis kanonis 
Tanaxmad, `Tu dava gamomdinareobs eqspropriaciidan, 

                                                             
794 Veenstra-Kjos H. E., Counter-Claims by Host States in Investment Dispute Arbitration “Without 
Privity”, New Aspects of International Investment Law, edited by Philippe Kahn, Thomas W. Walde, 
Leiden, Boston, 2007, p 609. 
795Veenstra-Kjos H. E., Counter-Claims by Host States in Investment Dispute Arbitration “Without 
Privity”, New Aspects of International Investment Law, edited by Philippe Kahn, Thomas W. Walde, 
Leiden, Boston, 2007, pp 609-610. 
796 Veenstra-Kjos H. E., Counter-Claims by Host States in Investment Dispute Arbitration “Without 
Privity”, New Aspects of International Investment Law, edited by Philippe Kahn, Thomas W. Walde, 
Leiden, Boston, 2007, p 611. 
797 Veenstra-Kjos H. E., Counter-Claims by Host States in Investment Dispute Arbitration “Without 
Privity”, New Aspects of International Investment Law, edited by Philippe Kahn, Thomas W. Walde, 
Leiden, Boston, 2007, p 611. 
798 Veenstra-Kjos H. E., Counter-Claims by Host States in Investment Dispute Arbitration “Without 
Privity”, New Aspects of International Investment Law, edited by Philippe Kahn, Thomas W. Walde, 
Leiden, Boston, 2007, p 612. 



  206 

eqspropriaciisaTvis gansazRvruli kompensaciidan, 
diskriminaciidan an aqtivebis moZraobidan ... ucxoel investors 
SeuZlia dava gadawyvetisaTvis gadasces ICSID-is arbitraJs~. 799 
msgavsi formulirebebi gvxvdeba `energetikis qartiasa~ (ECT) da 
NAFTA-Si.800 

ganxiluli mowesrigebebis gaTvaliswinebiT, SesaZlebelia 
iTqvas, rom calsaxa pasuxi saxelmwifos mier Segebebuli 
sarCelis aRZvris uflebis arsebobis Sesaxeb ar arsebobs. yovel 
konkretul SemTxvevaSi gasaTvaliswinebelia gansaxilveli 
samarTlebrivi institutis Semqmnelebis mizani: gamoricxes Tu 
ara saxelmwifos mier aRniSnuli uflebis sargeblobis 
SesaZlebloba.801 

 
2.7. Segebebuli sarCelebis Sesaxeb Tanxmobis gamoTqmis 

formebi 
 
mniSvnelovania is SemTxvevebi, rodesac investorebi 

gamoTqvamen Tanxmobas Segebebuli sarCelebis ganxilvis Sesaxeb. 
Tu orive mxaris Tanxmoba arsebobs, SesaZlebelia saarbitraJo 
SeTaxmeba gavrceldes saxelmwifos mier Segebebuli sarCelis 
wardgenazec. swored aseTi SemTxveva iyo saxeze saqmeSi SGS v. 
Pakistan, romelSic investorma gamoTqva Tanxmoba saxelmwifos 
uflebis Sesaxeb, aReZra Segebebuli sarCeli. igive moxda saqmeSi 
SGS v. Philippines, romelSic, marTalia, investori uaryofda 
saxelmwifos argumentebs, magram gamoTqvamda Tanxmobas 
moTxovnebis Segebebul sarCelad ganxilvis Sesaxeb, Tu amas 
mopasuxe (saxelmwifo) isurvebda.802 

garda calsaxa Tanxmobisa, SesaZlebelia, investorma 
dumiliT gamoTqvas Tanxmoba Segebebul sarCelTan dakavSirebiT, 
kerZod, ar gaaprotestos misi wardgena. 803  rogorc holandiis 
saarbitraJo institutis saarbitraJo wesebi adgens, `Segebebuli 
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sarCeli dasaSvebia, ... Tu ... mxareebis mier calsaxad an 
nagulisxmebi formiT saarbitraJo SeTaxmeba gamoiyeneba mis 
mimarT~. tribunalis mier aseTi nagulisxmebi Tanxmoba dadgenili 
iqna saqmeSi AlexGenin and SPP v. Egypt, sadac ar arsebobda 
investoris raime protesti. rogorc ukve aRiniSna, SesaZlebelia 
aseTi Tanxmoba ganpirobebuli iyos imiT, rom Tavad investoris 
interess warmoadgens erTmaneTTan dakavSirebuli davis erTi 
samarTlebrivi sistemis farglebSi ganxilva, raTa Tavidan iqnas 
aridebuli Segebebul sarCelSi dayenebuli moTxovnis investiciis 
beneficiari saxelmwifos sasamarTlos mier ganxilva an 
erTmaneTTan Seusabamo gadawyvetilebebis miReba.804 

garda calsaxa da dumiliT gamoxatuli Tanxmobisa, 
sainteresoa, igulisxmeba Tu ara investoris Tanxmoba Segebebuli 
sarCelis Sesaxeb im momentidan, rodesac man sarCeli aRZra. 805 
investoris mier sarCelis Setana TavisTavad niSnavs Tu ara imas, 
rom igi avtomaturad daeTanxma mopasuxe saxelmwifos mier 
Segebebuli sarCelis Setanis SesaZleblobas. ICSID konvenciis 46-e 
muxlis Tanaxmad, Segebebuli sarCeli dasaSvebia im SemTxvevebSi, 
rodesac arsebobs mis Sesaxeb mxareTa SeTanxmeba an sxvagvarad 
eqceva centris iurisdiqciaSi. Tu investoris mier sarCelis 
aRZvra ukve miCneuli iqneba Segebebul sarCelze Tanxmobad, 
zemoaRniSnuli muxliT dadgenili mowesrigeba azrs dakargavda. 
Sesabamisad, gasaziarebelia literaturaSi gamoTqmuli 
Sexeduleba, romlis mixedviTac, invstoris mier sarCelis aRZvra 
ar unda iqnas aRqmuli Segebebuli sarCelis wardgenaze 
Tanxmobad.806 

mniSvnelovania, rom zogierTi samarTlebrivi instrumenti 
konkretuli saxis Segebebul sarCelebs erTmniSvnelovnad 
gamoricxavs arbitraJis iurisdiqciidan. amasTan, SesaZlebelia 
mxareTa Tanxmobis SemTxvevaSi am konkretuli SemTxvevebisagan 
damoukidebeli Segebebuli sarCelebi mainc moeqces arbitraJis 
iurisdiqciis qveS.807 

 
2.8. Segebebuli sarCelis `kavSiri~ da buneba 
 
garda imisa, rom Segebebuli sarCeli saarbitraJo 

SeTanxmebis farglebSi unda eqceodes, igi investoris 
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Tavdapirvel sarCelTan unda iyos dakavSirebuli. 808 
marTlmsajulebis saerTaSoriso sasamarTlos TqmiT, mopasuxes 
ar SeuZlia Segebebuli sarCeli `mosarCelis winaaRmdeg aRZras im 
nebismieri moTxovniT, romelsac igi airCevs, Tu igi mosarCelis 
mier aRZrul sarCelSi mocemul davis saganTan pirdapir kavSirSi 
ar aris~.809 

zogadad, miiCneva, rom, rogorc kontraqtidan, ise 
saerTaSoriso xelSekrulebidan gamomdinare moTxovnebis mimarT 
SesaZlebelia Segebebuli sarCelis aRZvra. sainteresoa 
deliqtTan dakavSirebuli SemTxveva. kerZod, SesaZlebelia Tu ara 
saxelmwifom aRZras deliqtis safuZvelze Segebebuli sarCeli, 
rodesac investoris moTxovna gamomdinareobs kontraqtidan an 
saerTaSoriso xelSekrulebidan.810 

gansaxilvel sakiTxTan dakavSirebiT iranisa da aSS-is 
davebis ganmxilvelma tribunalma daadgina, rom davebis 
gadawyvetis deklaraciiT gamoricxulia is Segebebuli sarCelebi, 
romlebic ar gamomdinareobs kontraqtidan an Tavad investoris 
mier aRZRuli sarCelis safuZvlad miTiTebuli qmedebidan. 
amasTan, ICSID-is tribunalma daadgina, rom ICSID konvenciis 25(1) 
muxliT gamoricxulia Segebebuli sarCelebi, romlebic `pirdapir 
investiciidan~ ar gamomdinareobs da emyareba `investiciis 
beneficiari saxelmwifos iurisdiqciaSi moqmed kanonmdeblobas 
zogadad~.811 

sabolood, daskvnis saxiT unda iTqvas, rom Segebebul 
sarCelebTan dakavSirebuli iurisdiqcia dakavSirebulia am 
ukanasknelis saarbitraJo SeTanxmebiT gansazRvris farglebze. Tu 
investiciis beneficiari saxelmwifos SeTavazeba iTvaliswinebs 
mxolod saxelmwifos valdebulebebs, Segebebuli sarCeli 
dauSveblad miiCneva. amasTan, rogorc aRiniSna, iurisdiqciasTan 
erTad aucilebelia sarCeliTa da Segebebuli sarCeliT 
dayenebuli moTxovnebis kavSiri.812 

`vaSingtonis konvenciis~ 46-e muxlSi mocemuli sityvaTa 
SeTanxmeba `warmoSobilia pirdapir~, ar aris iurisdiqciis 
damdgeni. SesaZlebelia Segebebuli sarCeli aRiZras im 
SemTxvevaSic, Tu dava pirdapir ar gamomdinareobs arbitraJSi 
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mimdinare davidan. amis naTeli magaliTia SemTxveva, rodesac 
Segebebuli sarCeli warmoiSva sul sxva sainvesticio 
moqmedebidan imave saxelmwifosa da investors Soris. garda amisa, 
SesaZloa iyos zemoaRniSnulis sawinaaRmdego SemTxvevac, 
rodesac Segebebul sarCelSi mocemuli dava namdvilad 
dakavSirebulia ukve mimdinare davasTan, Tumca am davaze ICSID 
arbitraJs iurisdiqcia ar hqondes.813 

`vaSingtonis konvenciis~ 46-e muxlsa da 25-e muxlebSi 
moceuli normebi erTmaneTisgan gansxvavdeba. 25-e muxli 
arbitraJis (centris) iurisdiqcias sainvesticio davis pirdapir 
investiciidan warmoSobiT zRudavs. Sesabamisad, masSi mocemuli 
Sinaarsi pirdapir investicias miemarTeba da warmoSobili dava 
imisTvis, rom centris gansjadi iyos uSualod da pirdapir 
investiciidan unda gamomdinareobdes. 46-e muxli pirobiTad 
moiTxovs iuriqdiqciis arsebobas da konkretul davaze 
miemarTeba. Sesabamisad, saarbitraJo centrma unda daadginos, 
vrceldeba Tu ara konvenciis 25-e muxlidan gamomdinare 
iurisdiqcia saxelmwifos mier Setanil Segebebul sarCelze. Tu 
centri daadgens, rom Segebebul sarCelzec aqvs iurisdiqcia, 
maSin ganixilavs, Tumca amasTan dakavSirebiT ramdenime 
mniSvnelovani da bundovani sakiTxi arsebobs.814 

zogierT saqmeSi centrma pirdapir miuTiTa, rom sarCeli ar 
eqceoda saarbitraJo tribunalis iurisdiqciaSi. Sesabamisad, 
arbitraJs aRar mouwia msjeloba, ramdenad iyo dakavSirebuli 
Segebebuli sarCeli ukve arsebul davis saganTan, Tumca sxva 
saqmeebSi centrma iurisdiqcia imitom daidgina, rom aRmoaCina 
mWidro kavSiri Segebebul sarCelsa da Tavdapirvel davis sagans 
Soris. magaliTad, saqmeSi Holiday Inns v. Marocco wamoiWra sakiTxi, 
saarbitraJo tribunalis iurisdiqcia unda gavrcelebuliyo Tu 
ara damoukidebel sesxis xelSekrulebaze, miuxedavad imisa, rom 
am xelSekrulebaze iurisdiqcia investiciis beneficiari 
saxelmwifos sasamarTloebs hqondaT. saarbitraJo tribunalma 
Tavisi iurisdiqcia sainvesticio saqmianobis erTianobis 
safuZvelze daidgina. 815  imis gaTvaliswinebiT, rom sesxis 
xelSekrulebac sainvesticio saqmianobis erT-erTi Semadgeneli 
nawili iyo, saarbitraJo tribunalma iurisdiqcia swored 
aRniSnuli safuZvliT daidgina. 

mWidro kavSiris elementis gamoyenebiT daidgina Tavisi 
iurisdiqcia ICSID AarbitraJma saqmeze Klockner v. Cameroon, sadac, 
miuxedavad imisa, rom sainvesticio kontraqti, romlis 
safuZvelzec Setanili iyo Segebebuli sarCeli, iTvaliswinebda 
warmoSobili davis ICC arbitraJis mier ganxilvas, ICSID 

                                                             
813 Schreuer C., Malintoppi L., Reinisch A., Sinclair A., The ICSID Convention: A Commentary, Second 
edition, Cambridge University Press, 2009, p 751.  
814 Schreuer C., Malintoppi L., Reinisch A., Sinclair A., The ICSID Convention: A Commentary, Second 
edition, Cambridge University Press, 2009, p 751.  
815 Schreuer C., Malintoppi L., Reinisch A., Sinclair A., The ICSID Convention: A Commentary, Second 
edition, Cambridge University Press, 2009, pp 751-752.  
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arbitraJma Segebebul sarCelze mainc daidgina iurisdiqcia, 
radgan miuTiTa Tavdapirveli davisa da meore davis (sadac 
mosarCele saxelmwifo iyo) erTmaneTTan mWidro kavSirze.816 

mWidrod dakavSirebulobis standarti umetes saqmeebSi 
gamokvleuli da Sefasebuli ar aris. Saluka v. Czech Republic saqme, 
romelsac ICSID arbitraJi ar ixilavda, saarbitraJo tribunalma 
daadgina, rom ormxriv sainvesticio xelSekrulebaSi mocemuli 
ganmarteba imis Taobaze, rom yvela dava SesaZlebelia ganxilul 
iqnas konkretuli arbitraJis mier, gulisxmobs imas, rom 
saxelmwifos SeuZlia aRZras Segebebuli sarCeli konkretul 
garemoebasTan dakavSirebiT.817 
 

2.9. saerTaSoriso sainvesticio davis mimarT 

gamosayenebeli  materialuri samarTali  

2.9.1. gansazRvris problema 

istoriuli TvalsazrisiT, didi xnis manZilze, 
saerTaSoriso davis gadawyveta gagebuli iyo rogorc davis 
gadawyveta saxelmwifoebs Soris. 818  Sesabamisad, warmoiSoboda 
metad mniSvnelovani da problemuri sakiTxi arsebuli davis 
mimarT gamosayenebeli samarTlis Sesaxeb. saerTaSoriso 
samarTalSi saerTaSoriso sainvesticio davebis mimarT 
gamosayenebeli samarTlis gansazRvra xangrZlivi da istoriuli 
sakiTxia. 819  nebismieri davis (miT umetes, sainvesticio davis) 
saerTaSoriso saarbitraJo wesiT ganxilvisas gamosayenebel 
samarTalTan dakavSirebiT 2 erTmaneTisgan gansxvavebuli sakiTxi 
warmoiSoba: pirveli aris gamosayenebeli procesualuri 
samarTali, xolo meore Seexeba davis mimarT gamosayenebel 
materialur samarTals.820 

saerTaSoriso investiciebis dacvis erT-erTi mniSvnelovani 
safuZvelia is, Tu romel samarTals eqvemdebareba sainvesticio 
kontraqti. gamosayenebel samarTals sakmaod didi roli eniWeba 
sainvesticio davis sworad da samarTlianad gadawyvetis 
procesSi. investori da saxelmwifo sainvesticio kontraqtSi 
nebis avtonomiis gaTvaliswinebiT irCeven gamosayenebel 

                                                             
816 Schreuer C., Malintoppi L., Reinisch A., Sinclair A., The ICSID Convention: A Commentary, Second 
edition, Cambridge University Press, 2009, p 752.  
817 Schreuer C., Malintoppi L., Reinisch A., Sinclair A., The ICSID Convention: A Commentary, Second 
edition, Cambridge University Press, 2009, p 756.  
818 Tietje C., The Law Governing the Settlement of International Investment Disputes – Structures and 
some Recent Developments, International Investment Arbitration, Theoretical and Practical Perspectives, 
edited by Christian Tietje, Berliner Wissenchafts-Verlag, 2008, p 18. 
819 Tietje C., The Law Governing the Settlement of International Investment Disputes – Structures and 
some Recent Developments, International Investment Arbitration, Theoretical and Practical Perspectives, 
edited by Christian Tietje, Berliner Wissenchafts-Verlag, 2008, p 17. 
820  Tieder B. J., Reid B. C., International Contract Law as the Substantive Law Applicable to 
International Contracts, International Dispute Resolution, The Comperative Law Yearbook of 
International Business, Special Issue 2010, General editor: Dennis Campbell, Alphen aan den Rijn, 2010, 
p 103.  
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samarTals, romelic gamoiyeneba im SemTxvevaSi, Tu 
ganxorcielebuli investiciidan dava warmoiSva. 821  mxareTa 
avtonomiis princips Tanamedrove komerciul urTierTobebSi erT-
erT fuZemdeblur principad miiCneven. 822  swored aRniSnuli 
principis safuZvelze zogjer mxareebs sainvesticio kontraqtSi 
ukve arCeuli aqvT gamosayenebeli samarTali. 823 Sesabamisad, 
saerTaSoriso arbitraJSi mxareTa avtonomiis principi, romlis 
mixedviTac mxareebi Tavisuflebi arian airCion maTi davis mimarT 
gamosayenebeli materialuri samarTali, araerT saerTaSoriso 
konvenciaSia mocemuli. 824  amasTan, iseT kontraqtebSi, sadac 
mxareebi gamosayenebel samarTalze ar SeTanxmebulan, 
saarbitraJo tribunalma TviTon unda daadginos/gansazRvros 
igi. 825  rogorc wesi, mxareebi Tu irCeven davis mimarT 
gamosayenebel materialur samarTals, irCeven romelime 
neitraluri qveynis samarTals, romelic arc investoris qveynis 
da arc investiciis beneficiari qveynis samarTali ar aris.826 rig 
SemTxvevebSi mxareebi sworedac investiciis beneficiari 
saxelmwifos samarTals irCeven, radgan aRniSnuli samarTali 
orive mxarisTvis met-naklebad cnobilia 827  da Sesabamisad, 
mxareebs urCevniaT, rom warmoSobili dava swored maTTvis 
cnobil samarTals dauqvemdebaron. 

praqtikuli TvalsazrisiT, rogorc saxelmwifosTvis, ise 
investorisTvis sakmaod sensitiuri sakiTxia sainvesticio 
kontraqtis mimarT gamosayenebeli samarTlis gansazRvra. 
aRniSnuli sakiTxi Tanamedrove saerTaSoriso sainvesticio 
samarTalSi mniSvnelovan problemas warmoadgens. investiciis 
beneficiari saxelmwifo rogorc misTvis xelsayreli, aseve 
suverenitetis TvalsazrisiTac uyurebs sakiTxs, xolo 
investorisTvis ki prioritetulia, rom airCios iseTi samarTali, 
romelic stabiluria da Tavisufalia politikuri 
moqmedebebisagan, ramac SeiZleba investorze uaryofiTad 

                                                             
821 Besch M., Typical Questions Arising within Negotiations, International Investment Law, edited by 
Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart 
Publishing,  2015, p 97.  
822Hober K., Production Sharing Agreements and Applicable Law, Essays in Honour of Michael Bogdan, 
edited by Patrik Lindskoug, Ulf Maunsbach, Goran Millqvist, Per Samuelsson, Hans-Heinrich Vogel, 
Lund, 2013, p 140.   
823Gallagher N., Shan W., Chinese Investment Treaties, Polices and Practice, Oxford University Press, 
2009, p 350; Collins D., An Introduction to International Investment Law, Cambridge University Press, 
2017, p 229 
824Reece R., Massot A., Bartoli H. M., WTO Litigation, Investment Arbitration and Commercial 
Arbitration, edited by Jorge A. Huerta-Goldman, Antoine Romanetti, Franz X. Stirnimann, Netherlands, 
Kluwer Law International Publishing, 2013, p 200.  
825 Hayward B., Conflict of Laws and Arbitral Discretion, The Closest Connection Test, Oxford 
University Press, 2017, p 16. 
826Kreindler H. R., The Law Applicable to International Investment Disputes, Arbitrating Foreign 
Investment Disputes, Procedural and Substantive Legal Aspects, Studies in Transnational Economic 
Law, Volume 19, edited by Norbert Horn, Kluwer Law International, 2004, p 404.   
827 Kjos H. E., Applicable Law in Investor-State Arbitration, The Interplay Between National and 
International Law, Oxford University Press, 2013, p 158.  
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imoqmedos. 828  Sesabamisad, saxelmwifosa da investors Soris 
dadebul kontraqtTan mimarTebiT erT-erTi fundamenturi sakiTxi 
Seexeba imas, es xelSekruleba regulirdeba investiciis 
beneficiari saxelmwifos samarTliT, Tu igi eqceva saerTaSoriso 
samarTlis moqmedebis sferoSi, romelic investiciis beneficiari 
saxelmwifos kanons miRmaa. am sakiTxze saerTaSoriso sajaro 
samarTlis pasuxi calsaxaa: saerTaSoriso samarTlis 
mudmivmoqmedma sasamarTlom829  Tavis erT-erT saqmeSi Serbian Loan 
Case830 ganmarta, rom nebismieri xelSekruleba, romelic dadebuli 
ar aris saxelmwifoebs Soris, eqvemdebareba romelime qveynis 
adgilobriv samarTals. Sesabamisad, gamosayenebeli samarTlis 
sakiTxi gadawydeba saerTaSoriso kerZo samarTlis normebis 
gamoyenebiT.  

amdenad, klasikuri gagebiT, ucxoeli investori ar aris 
saerTaSoriso sajaro samarTlis subieqti da Sesabamisad, masze 
ar vrceldeba saerTaSoriso sajaro samarTlis normebi. 
aRniSnulidan gamomdinare, dadebuli xelSekruleba eqvemdebareba 
erovnul samarTals, ufro konkretulad ki, im samarTals, 
romelzedac saerTaSoriso kerZo samarTlis normebi miuTiTebs.831 
rogorc wesi, am dros gamoiyeneba investiciis beneficiari 
saxelmwifos samarTali, rogorc xelSekrulebasTan yvelaze 
mWidrod dakavSirebuli samarTali, Tumca qvemoT motanilia 
msjeloba, romelic gamosayenebel samarTalTan dakavSirebiT 
calsaxad adgens, rom Tu investiciis beneficiari saxelmwifos 
samarTali aSkarad ewinaaRmdegeba saerTaSoriso samarTliT 
dadgenil moTxovnebsa da standartebs, maSin gamoiyeneba 
saerTaSoriso samarTali da ara konkretuli qveynis samarTali.832 
es midgoma dafiqsirebulia ICSID konvenciaSi, romelic davis 
ganmxilveli saarbitraJo tribunalebis mier aqtiurad gamoiyeneba 
praqtikaSi. amasTan, is faqti, rom zogadad ganxorcielebuli 
investicia yvelaze metad swored investiciis beneficiar 
saxelmwifosTanaa dakavSirebuli, farTod aRiarebulia da zedmet 
mtkicebas ar saWiroebs.833 

TanamedroveobaSi, ZiriTadad maSin, rodesac sainvesticio 
davas ara ICSID arbitraJi, aramed sxva saarbitraJo tribunali 
ixilavs, investoris uflebebis dasacavad sainvesticio 

                                                             
828Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
81.  
829Permanent Court of International Justice 
830 xelmisawvdomia: https://www.italaw.com/cases/5156 ukanasknelad iqna gadamowmebuli: 

15.02.2020. 

831Walter Von A., State Contracts and relevance of Investment Contract Arbitration, International 
Investment Law, edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, 
Baden-Baden, Hart Publishing, 2015, p 83. 
832 Kjos H. E., Applicable Law in Investor-State Arbitration, The Interplay Between National and 
International Law, Oxford University Press, 2013, p 189.  
833 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 45.  
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kontraqtSi sakmaod xSiria miTiTeba aramxolod romelime 
samarTlis normaze, aramed zogadad samarTlis principebze. 
aRniSnuli daTqmis mizania, rom xelSekruleba garkveulwilad 
saerTaSoriso samarTlis moqmedebaSi moeqces da daicvas 
investori saxelmwifos mxridan calmxrivad ganxorcielebuli 
moqmedebebisagan. am mizniTa da imisTvis, rom daculi iqnas 
investoris uflebebi, xSiria SemTxveva, rodesac xelSekrulebaSi 
miTiTeba gakeTebulia saerTaSoriso arbitraJze, romelic 
kompetenturia, Tu mxareebs Soris dava warmoiSoba.834 

investorisTvis mniSvnelovania garkveuli garantiebis 
Seqmna, Tumca SeiZleba iTqvas, rom ucxoeli investorisTvis 
mxareTa mier ama Tu im qveynis samarTlis arCeva idealur da 
maqsimalur dacvas yvela garemoebaSi da yvela sainvesticio 
aqtivobaSi ver uzrunvelyofs. 835  am TvalsazrisiT sayuradReboa 
is garemoeba, rom ganxorcielebuli investiciis mimarT 
investiciis beneficiari qveynis samarTlis gamoyenebam SesaZloa 
investori cud mdgomareobaSi Caayenos. kerZod, saxelmwifom 
SesaZloa calmxrivad Secvalos samarTlis normebi, ramac 
mniSvnelovani gavlena moaxdinos investoris uflebebze. 836 
aRniSnulis sawinaaRmdegod saarbitraJo tribunalebi xSirad 
mimarTaven saerTaSoriso samarTlis normebs. erT-erTma pirvelma 
saarbitraJo tribunalma, romelmac investorsa da investiciis 
beneficiar saxelmwifos Soris warmoSobili dava saerTaSoriso 
samarTlis normebiT gadawyvita, Tavisi msjeloba pirdapir 
daafuZna saxelmwifos mier sakanonmdeblo normebis calmxrivad 
modificirebis SesaZleblobas. Sesabamisad, jer kidev 1930 wels 
Lena Goldfields Arbitration saqmeSi arbitraJma gamoiyena usafuZvlo 
gamdidrebis instituti, rogorc samarTlis zogadi principi.837 

1951 wels saarbitraJo saqmeSi Petroleum Development Ltd. V. Sheikh 
of Abu Dhabi arbitraJma samarTlis zogadi normebi da principebi 
gamoiyena im dasabuTebiT, rom abu dabis samarTali ar Seicavda 
Tanamedrove komerciuli urTierTobebis momwesrigebel 
institutebs. analogiuri mosazrebaa gatarebuli Ruler of Qatar v. 
International Marine Oil Company saqmeSi, sadac saarbitraJo tribunalma 
miuTiTa, rom adgilobrivi islamuri samarTlis gamoyenebiT 
SesaZloa xelSekrulebis umetesi nawili baTili yofiliyo.838 

                                                             
834Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, p 71. 
835 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 47.  
836  aRniSnul sakiTxze zemoT iyo ukve msjeloba, sadac ganxiluli da 
Sefasebulia e.w. `stabilurobis klauzula~, romelic investoris uflebebis 
dacvas emsaxureba, Tumca, miuxedavad aseTi saxis daTqmebisa, saerTaSoriso 
saarbitraJo praqtika adasturebs, rom es sakiTxi kvlav problemuria.  
837Walter Von A., State Contracts and relevance of Investment Contract Arbitration, International 
Investment Law, edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, 
Baden-Baden, Hart Publishing, 2015, p 85.  
838Walter Von A., State Contracts and relevance of Investment Contract Arbitration, International 
Investment Law, edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, 
Baden-Baden, Hart Publishing, 2015, p 86. 
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iuridiul literaturaSi calke ganxilvis sagnad gamoyofen 
navTobisa da gazis sferoSi arsebuli produqciis wilobrivi 
ganawilebis xelSekrulebis mimarT gamosayenebel samarTals. 
aRniSnuli ganpirobebulia am sferoSi ganxorcielebuli msxvili 
investiciebiT. rogorc sxva sferoebSi, am SemTxvevaSic ucxour 
navTob kompanias yovelTvis urCevnia produqtis wilobrivi 
ganawilebis sainvesticio kontraqtis mimarT investiciis 
beneficiari saxelmwifos samarTali ar iqnas gamoyenebuli. 
Sesabamisad, umetes SemTxvevaSi saxelmwifo sxva qveynis 
samarTlis gamoyenebas ar Tanxmdeba da, rogorc wesi, am dros 
kontraqti investiciis beneficiari saxelmwifos erovnul 
samarTals eqvemdebareba. amitom imisTvis, rom produqciis 
wilobrivi ganawilebis xelSekrulebaSi mxareTa disbalansi 
minimumamde davides, navTobisa da gazis sferoSi myofi (da ara 
mxolod am seqtorSi) ucxoeli investorebi cdiloben, 
sainvesticio kontraqtSi miTiTeba gakeTdes saerTaSoriso 
wesebzec, raTa kanonmdeblobis cvlilebis SemTxvevaSi dava 
saerTaSoriso samarTlis principebis mixedviT gadawydes.839 

produqciis wilobrivi ganawilebis xelSekrulebis mimarT 
gamosayenebli samarTali mocemulia `navTobisa da gazis Sesaxeb~ 
saqarTvelos kanonis 840  me-13 muxlis me-2 punqtSi, romlis 
mixedviTac, produqciis wilobrivi ganawilebis xelSekrulebis 
dadebis, ganxorcielebisa da Sewyvetis Sedegad warmoSobili 
urTierTobebi, agreTve samuSaoebi, romlebic ar wesrigdeba am 
kanoniT an ar aris gansazRvruli xelSekrulebis pirobebiT, 
xorcieldeba saqarTvelos kanonmdeblobis Sesabamisad. amgvarad, 
aRniSnuli kanonic iseve, rogorc sxva qveynis kanonmdebloba, 
produqtis wilobrivi ganawilebis xelSekrulebis mimarT 
adgilobrivi anu investiciis beneficiari saxelmwifos samarTlis 
gamoyenebas aRiarebs.841  

teqnikuri TvalsazrisiT xelSekrulebebi, romlebSic 
miTiTeba gakeTebulia mxolod investiciis beneficiari 
saxelmwifos samarTalze, rogorc wesi, regulirdeba mxolod am 
qveynis samarTlis normebiT, Tumca xelSekrulebebi, sadac aseve 
miTiTeba gakeTebulia saerTaSoriso samarTalze, ufro 
xelsayrelia, ramdenadac aseT SemTxvevaSi saerTaSoriso 
samarTlis normebis gamoyeneba damatebiT icavs investoris 

                                                             
839Hober K., Production Sharing Agreements and Applicable Law, Essays in Honour of Michael Bogdan, 
edited by Patrik Lindskoug, Ulf Maunsbach, Goran Millqvist, Per Samuelsson, Hans-Heinrich Vogel, 
Lund, 2013, p 142.  
840  miRebulia saqarTvelos parlamentis mier 16/04/1999; saregistracio kodi: 
300.380.000.05.001.000.515; ssm, 13(20), 01/05/1999. 
841  sagulisxmoa, rom `sainvesticio saqmianobis xelSewyobisa da garantiebis 
Sesaxeb~ saqarTvelos kanoni saerTaSoriso sainvesticio davis mimarT 
gamosayenebeli materialuri samarTlis Sesaxeb aranair mowesrigebas ar 
Seicavs, rac praqtikuli TvalsazrisiT metad mniSvnelovani da problemuri 
sakiTxia.  
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uflebebs. 842  aRniSnuli gamarTlebulia miT ufro, rom 
saerTaSoriso wesebis SemotaniT investoris uflebebi daculia, 
radgan davis SemTxvevaSi misi uflebebi mxolod adgilobriv 
samarTalze ar aris mindobili. msgavsi tipis SeTanxmebebs 
iTvaliswinebda, rogorc axali, ise Zveli sainvesticio 
kontraqtebi. 843  amasTan, literaturaSi gamoTqmulia sapirispiro 
mosazrebac, romlis Tanaxmadac sainvesticio davebSi romelime 
qveynis samarTlis gamoyeneba avtomaturad gulisxmobs 
saerTaSoriso samarTlis gamoyenebasac, radgan saerTaSoriso 
samarTlis wesebi im qveynis samarTlis wesebis nawilia, romlebic 
mxareebma davis mimarT gamosayenebel samarTlad airCies.844  

calkeuli qveynebi konkretul sainvesticio kontraqtebTan 
mimarTebiT savaldebulod konkretuli qveynis samarTlis 
gamoyenebas adgens. magaliTad, Cinuri samarTali moiTxovs, rom 
erToblivi saqmianobis xelSekrulebis mimarT (romelic 
upiratesad navTobis da bunebrivi wiaRiseulis sferoSi ideba), 
misi dadebis, interpretaciis, aRsrulebis da nebismieri davis 
SemTxvevaSi, romelic misgan warmoiSoba gamoyenebul iqnas CineTis 
samarTali. aseTi savaldebulo wesis dadgenas 2 mniSvnelovani 
safuZveli aqvs: pirveli – navTobi aris bunebrivi resursi da 
Sesabamisad, masze eqskluziuri suvereniteti/ufleba aqvs swored 
im saxelmwifos, sadac es resursia anu investiciis beneficiar 
saxelmwifos; meore – aseT kontraqtebs yovelTvis aqvs ufro 
mWidro kavSiri CineTTan, radgan yvela mniSvnelovani sakiTxi am 
kontraqtTan dakavSirebiT uSualod CineTTanaa SemxeblobaSi. 845 
yvelaze mWidrod dakavSirebul tests mravali dadebiTi mxare 
aqvs. aRniSnuli midgoma msoflios masStabiT farTod aris 
aRiarebuli.846 

 
2.9.2. `vaSingtonis konvenciiT~ dadgenili mowesrigeba 

 
`vaSingtonis konvenciis~ 42-e muxlis pirveli punqtis 

Tanaxmad, `sasamarTlo wyvets davas samarTlis im normebis 
Sesabamisad, romlebic SeiZleba SeTanxmebuli iyos mxareTa 
Soris. aseTi SeTanxmebis ararsebobisas sasamarTlo iyenebs im 
xelSemkvreli saxelmwifos samarTals, romelic mxarea davaSi 
(koliziuri samarTlis normebis CaTvliT) da saerTaSoriso 

                                                             
842Walter Von A., State Contracts and relevance of Investment Contract Arbitration, International 
Investment Law, edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, 
Baden-Baden, Hart Publishing, 2015, p 88.  
843 Begic T., Applicable Law in International Investment Disputes, Utrecht, Eleven International 
Publishing, 2015, p 20.  
844Kreindler H. R., The Law Applicable to International Investment Disputes, Arbitrating Foreign 
Investment Disputes, Procedural and Substantive Legal Aspects, Studies in Transnational Economic 
Law, Volume 19, edited by Norbert Horn, Kluwer Law International, 2004, pp 413-414.  
845Gallagher N., Shan W., Chinese Investment Treaties, Polices and Practice, Oxford University Press, 
2009, p 351.  
846 Hayward B., Conflict of Laws and Arbitral Discretion, The Closest Connection Test, Oxford 
University Press, 2017, p 84.  



  216 

samarTlis im normebs, romlebze miTiTebasac arbitrebi 
mizanSewonilad miiCneven.~ sxva saerTaSoriso xelSekrulebebis 
msgavsad, ICSID konvencia mxareTa avtonomiis princips 
ganamtkicebs, romlis mixedviTac, rogorc ucxoeli investors, ise 
saxelmwifos Tavisuflad SeuZlia airCios ganxorcielebuli 
investiciis safuZvelze gamomdinare davis mimarT gamosayenebeli 
samarTali. 847  Sesabamisad, sainvesticio kontraqtSi arsebuli 
aseTi pirdapiri Canaweri boWavs davis ganmxilvel saarbitraJo 
tribunals da igi davis ganxilvisas swored mxareTa nebis 
Sesabamisad arCeul samarTals iyenebs.848 

konvenciis 42-e muxlis pirveli punqti, erTi SexedviT, 
yovelgvari problemisa da SekiTxvebis gareSe adgens 
gamosayenebel samarTals, romelic mxareTa SeTanxmebiT 
ganisazRvreba. aseTi mowesrigebis miuxedavad, SesaZloa, 
garkveuli saxis problemebi mainc warmoiSvas. kerZod, mxareTa 
mier konkretuli qveynis samarTalze SeTanxmeba moicavs Tu ara 
am konkretuli qveynis koliziur normebsac, romelic, cxadia, 
arCeuli qveynis samarTlis nawilia.  

xazgasmiT unda aRiniSnos, rom konvenciis 42-e muxli 
miemarTeba mxolod davis mimarT gamosayenebel materialur 
samarTals da ara saproceso samarTals, radgan konvenciis 44-e 
muxli pirdapir miuTiTebs, rom ICSID arbitraJis procesualuri 
wesebi Tavad am konvenciiT ganisazRvreba.849 

zogadad, investorebi eridebian sainvesticio kontraqtSi 
ganxorcielebuli investiciis mimarT investiciis beneficiari 
saxelmwifos samarTlis arCevas. aRniSnuli imiTaa ganpirobebuli, 
rom investorebi yoymanoben im qveynis samarTlis arCevaze, 
romelic maTTvis ucxoa da romelic maTi (investorebis) 
potenciuri mopasuxe qveynis samarTali unda iyos. Sesabamisad, 
imis gamo, rom, rogorc wesi, investiciis beneficiari 
saxelmwifosTvis Tavisi qveynis samarTliT davis gadawyveta 
upirates mdgomareobaSi Caayenebs mas, investorebi eridebian am 
qveynis samarTlis arCevas. 850  amgvarad, investiciis beneficiari 
saxelmwifos an Tundac mesame qveynis samarTlis normebis arCeva 
Tanamedrove saerTaSoriso  sainvesticio samarTalSi mainc 
iSviaT movlenas warmoadgens.851 

kidev erTi SesaZlebloba, rac mxareebs gamosayenebeli 
samarTlis arCevasTan mimarTebiT aqvT, aris ara investiciis 

                                                             
847Reece R., Massot A., Bartoli H. M., WTO Litigation, Investment Arbitration and Commercial 
Arbitration, edited by Jorge A. Huerta-Goldman, Antoine Romanetti, Franz X. Stirnimann, Netherlands, 
Kluwer Law International Publishing, 2013, p 208.  
848 Begic T., Applicable Law in International Investment Disputes, Utrecht, Eleven International 
Publishing, 2015, p 15.  
849Diehl A., The Core Standard of International Investment Protection, Fair and Equitable Treatment, 
Alphen aan den Rijn, Kluwer Law International Publishing, 2012, p 284.  
850Diehl A., The Core Standard of International Investment Protection, Fair and Equitable Treatment, 
Alphen aan den Rijn, Kluwer Law International Publishing, 2012, p 258.  
851 Schreuer C., Malintoppi L., Reinisch A., Sinclair A., The ICSID Convention: A Commentary, Second 
edition, Cambridge University Press, 2009, p 559.  
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beneficiari, aramed sxva romelime, maT Soris, investoris qveynis 
samarTlis arCeva. aseTi SemTxvevebic praqtikaSi naklebadaa, 
radgan, rogorc wesi, investiciis beneficiari saxelmwifo ar 
Tanxmdeba investoris qveynis samarTlis normebis arCevas. 852 
magaliTad, mxareebis mier investiciis beneficiari saxelmwifos 
samarTalia sainvesticio kontraqtSi pirdapir miTiTebuli axal 
zelandiasa da Mobil Oil NZ-s Soris dadebul sainvesticio 
kontraqtSi, sadac pirdapiraa gansazRvruli, rom davis 
warmoSobis SemTxvevaSi, saarbitraJo tribunali gamoiyenebs 
axali zelandiis samarTals. 853  miuxedavad aseTi sagamonakliso 
magaliTebisa, praqtikaSi ufro gavrcelebulia SeTanxmebebi, 
sadac gamosayenebel samarTlad gansazRvrulia, rogorc 
investiciis beneficiari saxelmwifos samarTali, ise 
saerTaSoriso samarTlis normebi. 854  aseTi saxis SeTanxmebebi 
praqtikaSi ufro metia da isini ufro nakleb problemebs 
warmoSobs.855 

kidev erTi SemTxveva, rac praqtikaSi gamosayenebeli 
samarTlis arCevas ukavSirdeba, Seexeba zemoT ukve ganxilul 
stabilizaciis klauzulas. kerZod, xSiria SemTxveva, rodesac 
ucxoeli investori Tanxmdeba investiciis beneficiari 
saxelmwifos samarTals, rogorc davis mimarT gamosayenebel 
samarTals, Tumca SeTanxmebaSi gaiwereba e.w. stabilurobis 
klauzula. 856  stabilurobis klauzula ki, rogorc araerTxel 
aRiniSna, emsaxureba kanonmdeblobis iseTi radikaluri 
cvlilebisgan dacvas, romelic gavlenas ganxorcielebul 
investiciaze axdens. magaliTad, saqmeSi Atlantic Triton v. Guinea 
saarbitraJo tribunalma yuradReba gaamxvila mxareTa Soris 
arsebul sainvesticio kontraqtis muxlze, sadac mxareebs 
calsaxad arCeuli hqondaT davis SemTxvevaSi gvineis samarTlis 
gamoyeneba, Tumca iqve mxareebi SeTanxmebulebi iyvnen, rom davis 
warmoSobis SemTxvevaSi, mxolod maSin gamoiyenebda tribunali 
gvineis samarTals, Tu sainvesticio kontraqtis dadebis 
droisaTvis arsebuli kanonmdeblobisgan gansxvavebiT, davis dros 
moqmedi kanonmdebloba ufro SemzRudavi da mkacri ar iqneboda 
investiciis mimarT. Sesabamisad, am saqmeSi tribunalma gamoiyena 
gvineis samarTali, romelic moqmedebda sainvesticio kontraqtis 
dadebis dros da ara is samarTali, romelic davis warmoSobis 

                                                             
852Diehl A., The Core Standard of International Investment Protection, Fair and Equitable Treatment, 
Alphen aan den Rijn, Kluwer Law International Publishing, 2012, p 262.  
853 Begic T., Applicable Law in International Investment Disputes, Utrecht, Eleven International 
Publishing, 2015, p 16.  
854Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
288.  
855Diehl A., The Core Standard of International Investment Protection, Fair and Equitable Treatment, 
Alphen aan den Rijn, Kluwer Law International Publishing, 2012, p 264.  
856Horn N., Arbitration and the Protection of Foreign Investment: Concepts and Means, Arbitrating 
Foreign Investment Disputes, Procedural and Substantive Legal Aspects, Studies in Transnational 
Economic Law, Volume 19, edited by Norbert Horn, Kluwer Law International, 2004, p 13.  
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droisaTvis zRudavda ukve ganxorcielebul investicias. 857 
investoris dacva kanonmdeblobaSi momxdari cvlilebebis gamo 
naTlad gamoCnda jer kidev 1958 wels Aramco Arbitration saqmeSi, 
sadac arbitraJma saudis arabeTis samarTali koncesiis 
xelSekrulebasTan mimarTebiT ganmarta samarTlis zogadi 
principebisa da navTobis sferoSi arsebuli praqtikis 
Sesabamisad.858 

calke gamoyofen gamosayenebeli samarTlis arCevis kidev 
erT SemTxvevas, rodesac mxareebi kontraqtSi iTvaliswineben 
gamosayenebel samarTlad saerTaSoriso samarTals. aRniSnuli 
emsaxureba mxareTa Soris arsebuli urTierTobis 
internacionalizebas da praqtikuli TvalsazrisiT aseTi 
SemTxvevebic iSviaTia. msgavsi saxis muxli SesaZlebelia 
moiZebnos erT-erT koncesiis xelSekrulebaSi, romelic 
dadebulia 1980 wlis 13 oqtombers abu dabis saxelmwifosa da 
Amerada Hess Petroleum Abu Dhabi Limited-s Soris. koncesiis 25-e muxlis 
mixedviT, am kontraqtis mimarT gamoiyeneba is samarTlis normebi, 
romlebic Cveulebriv miRebulia da cnobilia civilizebuli 
saxelmwifoebisa da maT Soris, saerTaSoriso saarbitraJo 
tribunalebis mier. 859 literaturaSi mocemuli Sexedulebis 
Tanaxmad, davis mimarT gamosayenebel samarTlad mxolod 
saerTaSoriso wesebis arCeva ar aris rekomendirebuli, radgan 
sainvesticio aqtivobebTan dakavSirebuli sakiTxebi logikurad 
mainc ganxorcielebuli investiciis adgilis mixedviT unda 
gadawydes da Sesabamisad, garkveulwilad abstraqtul – 
saerTaSoriso samarTalze da wesebze SeTanxmeba naklebad 
realisturia.860 

ICSID arbitraJis mier gamosayenebeli samarTlis sworad 
dadgenas didi mniSvneloba aqvs, ramdenadac, Tu tribunalma 
konvenciis 42(1) muxli SecdomiT ganmarta, aRniSnuli saarbitraJo 
gadawyvetilebis nawilobrivi an sruli baTilobis safuZveli 
iqneba.861 

rodesac mxareebs sainvesticio kontraqtSi ar aurCeviaT 
gamosayenebeli samarTali, Tumca mxareebs arCeuli aqvT 
saarbitraJo wesebi, SesaZloa swored saarbitraJo wesebma 
gansazRvros davis mimarT gamosayenebeli samarTali. magaliTad, 
ICSID konvenciis 42(1) muxlSi mocemuli mowesrigeba miuTiTebs, 
rom saarbitraJo tribunali jer gamoiynebs saxelmwifos 

                                                             
857 Begic T., Applicable Law in International Investment Disputes, Utrecht, Eleven International 
Publishing, 2015, p 17.  
858Walter Von A., State Contracts and relevance of Investment Contract Arbitration, International 
Investment Law, edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, 
Baden-Baden, Hart Publishing, 2015, p 86. 
859Diehl A., The Core Standard of International Investment Protection, Fair and Equitable Treatment, 
Alphen aan den Rijn, Kluwer Law International Publishing, 2012, p 262-263.  
860 Begic T., Applicable Law in International Investment Disputes, Utrecht, Eleven International 
Publishing, 2015, p 18.  
861Gallagher N., Shan W., Chinese Investment Treaties, Polices and Practice, Oxford University Press, 
2009, p 358.  
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koliziur normebs da Tu koliziuri normebi tribunals ar 
miuTiTebs sxva qveynis samarTlis normebze, maSin saarbitraJo 
tribunali investiciis beneficiari saxelmwifos samarTliT 
gadawyvets davas. rogorc wesi, xelSemkvreli saxelmwifos, igive 
investiciis benficiari saxelmwifos koliziuri normebi amave 
qveynis samarTalze, rogorc davis mimarT gamosayenebel 
samarTalze miuTiTebs, radgan ganxorcielebul investicias 
yvelaze mWidro kavSiri swored investiciis beneficiar 
saxelmwifosTan aqvs. 862  amgvarad, imis gaTvaliswinebiT, rom 
investicia, rogorc wesi, aris kompleqsuri moqmedebebis 
erTianoba, aseTi moqmedebebis (tranzaqciebis) umetesoba 
investiciis beneficiar saxelmwifosTanaa mWidrod dakavSirebuli. 
Sesabamisad, gasaziarebelia iuridiul literaturaSi gamoTqmuli 
Sexeduleba, rom ganxorcielebul investicias, marTlac, yvelaze 
mWidro kavSiri swored investiciis beneficiar saxelmwifosTan 
aqvs. 863  amasTan, im SemTxvevaSi, Tu investiciis beneficiari 
saxelmwifos koliziuri normebi gamosayenebel samarTlad ara am 
qveynis, aramed sul sxva (maT Soris, investori qveynis) 
samarTalze miuTiTebs, maSin sruliad kanonierad SesaZlebelia 
saarbitraJo tribunalis mier am qveynis samarTlis normebis 
gamoyeneba.864/865 

amasTan, miuxedavad zemoT dafiqsirebuli mosazrebisa, rom, 
rogorc wesi, ganxorcielebuli investicia ufro mWidrod 
investiciis beneficiar saxelmwifosTanaa dakavSirebuli, 
praqtikaSi aris SemTxvevebi, rodesac mxareebi Tavidanve 
SeTanxmdnen investoris qveynis samarTalze, radgan investicia 
yvelaze mWidro kavSirs swored investoris qveyanasTan avlenda. 
magaliTad, Colt Industries Operating Corporation, Firearms Division v. 
Government of the Republic of Korea mxareTa Soris gamosayenebel 
samarTlad arCeuli iyo investoris qveynis samarTali, radgan 
saqme Zalian teqnikur salicenzio sakiTxs ukavSirdeboda da 
ganxorcielebul investicias swored investoris qveyanasTan 
hqonda mWidro kavSiri.866 

ICSID konvenciis 42(1) muxlSi mocemuli saerTaSoriso 
samarTlis wesebis gamoyenebasTan dakavSirebiT praqtikasa da 
TeoriaSi sami gansxvavebuli Sexeduleba Camoyalibda: pirveli 
Sexedulebis Tanaxmad, romelsac profesori raismani iziarebs, 
saerTaSoriso samarTlis normebi mxolod SezRudulad unda 
iqnas gamoyenebuli da mxolod maSin, rodesac erovnuli 

                                                             
862Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, p 203. 
863Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
288.  
864Diehl A., The Core Standard of International Investment Protection, Fair and Equitable Treatment, 
Alphen aan den Rijn, Kluwer Law International Publishing, 2012, p 290.  
865 Begic T., Applicable Law in International Investment Disputes, Utrecht, Eleven International 
Publishing, 2015, p 106.  
866 Begic T., Applicable Law in International Investment Disputes, Utrecht, Eleven International 
Publishing, 2015, p 17.  
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samarTali aSkarad ewinaaRmdegeba saerTaSoriso samarTlis 
normebs; meore Sexedulebis Tanaxmad, saerTaSoriso wesebis 
gamoyenebas ufro meti datvirTva aqvs, Tumca saerTaSoriso 
normebi mxolod erovnuli kanonmdeblobis Semavsebel garemoebad 
unda CaiTvalos, anu, rodesac adgilobrivi samarTali 
ewinaaRmdegeba saerTaSoriso samarTals, swored maSin unda iqnas 
saerTaSoriso normebi gamoyenebuli. 867  aRniSnuli midgoma 
dafiqsirda Klockner v. Cameroon da Amco Asia v. Indonesia saqmeebSi; 
mesame Sexedulebis mixedviT ki, saerTaSoriso samarTlis 
normebsa da adgilobriv kanonmdeblobas erTnairi datvirTva da 
mniSvneloba aqvT sainvesticio davis gadawyvetis procesSi. 
aRniSnuli midgoma dafiqsirda, magaliTad, Wena Hotels v. Egypt 
saqmeSi. 868  calsaxad dadgenilia, rom, Tu erovnuli samarTlis 
normebi ewinaaRmdegeba saerTaSoriso samarTlis principebsa da 
aRiarebul standartebs, maSin davis mimarT swored saerTaSoriso 
samarTlis principebi gamoiyeneba.869/870 

amgvarad, saarbitraJo praqtika adasturebs, rom 
saerTaSoriso principebsa da wesebs, rogorc garkveulwilad 
erovnuli samarTlis Semavsebel samarTals, farTo gamoyeneba 
aqvs praqtikaSi. amasTan, saarbitraJo praqtikiT dadgenilia 
erTgvari rigiToba, romlis mixedviTac jer adgilobrivi 
samarTlis normebi unda iqnas Semowmebuli da gamoyenebuli, 
xolo Semdeg ki saerTaSoriso samarTlis Sesabamisi normebi. 
aRniSnuli savsebiT logikuria, radgan Tu davis ganmxilveli 
arbitraJi aRmoaCens, rom erovnuli samarTali ewinaaRmdegeba 
saerTaSorisos, es ukanaskneli swored aseT SemTxvevebSia 
gamoyenebadi.871 Sesabamisad, literaturaSi gamoTqmuli mosazrebis 
Tanaxmad, yoveli konkretuli saqmis garemoebebis 
gaTvaliswinebiT arbitrebma saerTaSoriso samarTlisa da Sida 
samarTlis kompleqsuri  gamoyenebis dros balansis povna unda 
SeZlon. 872 saerTaSoriso samarTlis normebis gamoyenebisas ki 
gamoyenebul unda iqnas saerTaSoriso samarTlis myarad 
dadgenili zogadi principebi, rogoricaa, magaliTad, pacta sunt 
servanda da sxva. investorsa da saxelmwifos Soris samarTlis 
zogad principebze SeTanxmeba iSviaTad xdeba, radgan samarTlis 
zogadi principebi arc Tu ise amomwuravad awesrigebs 

                                                             
867  Gaillard E., The Extent of Review of the Applicable Law in Investment Treaty Arbitration, 
Annulment of ICSID Awards, A Joint IAI-ASIL Conference, Washington, D.C. – April 1, 2003, General 
editor: Emmanule Gaillard, New York, Juris Publishing, 2004, p 233.   
868Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, pp 209-212.  
869Gallagher N., Shan W., Chinese Investment Treaties, Polices and Practice, Oxford University Press, 
2009, p 359.  
870Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
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871 Begic T., Applicable Law in International Investment Disputes, Utrecht, Eleven International 
Publishing, 2015, p 163.  
872 cercvaZe g., Sesavali saerTaSoriso sainvesticio samarTalSi, Tbilisi, 
gamomcemloba `meridiani~, 2013, gv., 273. 
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investiciebTan dakavSirebul samarTlebriv sakiTxebs. 873 
sagulisxmoa is garemoebac, rom im SemTxvevaSic ki, Tu investori 
da investiciis beneficiari saxelmwifo sainvesticio kontraqtSi 
SeTanxmdebian konkretuli qveynis samarTlis gamoyenebaze, 
aRniSnuli mainc ar gulisxmobs imas, rom sainvesticio davis 
ganmxilveli saarbitraJo tribunali ar gamoiyenebs 
saerTaSoriso samarTlis normebs.874 amasTan, praqtikaSi imisTvis, 
rom saxelmwifosTan dadebuli kontraqtis mimarT am saxelmwifos 
samarTlis moqmedeba gamoiricxos, zogjer miTiTeba keTdeba 
saerTaSoriso samarTalze, zogad samarTlebriv wesebze an Lex 
mercatoria-ze.875  

amasTan, gasaziarebelia literaturaSi gamoTqmuli 
mosazreba, romlis Tanaxmadac, 42-e muxlis pirveli punqti, 
stokholmis saarbitraJo wesebis 22-e muxlis pirveli punqtisgan 
gansxvavebiT, ufro farTod unda ganimartos. kerZod, stokholmis 
saarbitraJo wesebis 22-e muxlis Tanaxmad, mxareTa SeTanxmebis 
ararsebobisas saarbitraJo tribunalma unda gamoiyenos is 
samarTali, romelsac ufro Sesaferisad miiCnevs. amdenad, 
stokholmis saarbitraJo palatis wesebi specifikurad ar 
gansazRvravs da ar gamoyofs investiciis beneficiari 
saxelmwifos samarTalsa da saerTaSoriso principebs.876  

amgvarad, saerTaSoriso samarTlis normebi, romlebic 
fuZemdeblur principebs ganamtkicebs, gamoyenebadia im 
SemTxvevaSic, Tu mxareebi aSkarad romelime konkretuli qveynis, 
rogorc wesi, investiciis beneficiari saxelmwifos samarTalze 
arian SeTanxmebulebi. aRniSnulTan dakavSirebiT calke 
msjelobis sagania qarTuli kanonmdeblobiT dadgenili 
mowesrigebis Sesabamisoba saerTaSoriso samarTliT dadgenil 
zogad principebTan. amis TvalsaCino magaliTia `saxelmwifo 
qonebis Sesaxeb~ saqarTvelos kanonis me-20 muxlis me-6 punqti, 
romelzedac zemoT ukve gamaxvilda yuradReba da romelic didi 
albaTobiT sworedac, rom winaaRmdegobaSi mova saerTaSoriso 
samarTlis ZiriTad, fuZemdeblur principebTan, radgan 
saxelSekrulebo pirobis darRvevis SemTxvevaSi iseTi mkacri 
sanqcia, rogoric dadgenilia zemoaRniSnuli normiT sakmaod 
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sakamaTo da uCveuloa sainvesticiosamarTlebriv 
urTierTobebSi.877  

 
2.10. gamosayenebeli samarTlis gansazRvra sxva 

saerTaSoriso saarbitraJo tribunalebSi 
 
garda ICSID arbitraJisa, sainvesticio dava SesaZloa 

ganxilul da gadawyvetil iqnas sxva saarbitraJo institutebis 
mier. International Chamber of Commerce (ICC)saarbitraJo tribunali, ad 
hoc UNCITRAL tribunali, iransa da aSS-s Soris arsebuli davebis 
ganxmilveli saarbitraJo tribunali mxareebs ganusazRvrel 
uflebamosilebas aZlevs imisTvis, rom airCion davis mimarT 
gamosayenebeli samarTali. im SemTxvevaSi, Tu mxareebs ar 
aurCeviaT maTi sainvesticio davis mimarT gamosayenebeli 
samarTali, ad hoc UNCITRAL tribunali Sesabamisi koliziuri 
normebis daxmarebiT daadgens davis mimarT gamosayenebel 
samarTals. ICC saarbitraJo tribunali ki gamosayenebeli 
samarTlis dadgenaze didad ar wuxdeba da gamosayenebel 
samarTlad im samarTals adgens, romelsac mizanSewonilad 
miiCnevs. amgvarad, erT SemTxvevaSi ad hoc UNCITRAL tribunali 
valdebulia, rom mimarTos Sesabamis koliziur normebs 
gamosayenebeli materialuri samarTlis dadgenis mizniT, xolo 
meore SemTxvevaSi ki ICC saarbitraJo tribunals aqvs 
ganusazRvreli diskrecia sakuTari Sexedulebis Sesabamisad 
daadginos esa Tu is samarTali mxareTa Soris warmoSobili 
sainvesticio davis gadasawyvetad. am SemTxvevaSi kidev erTi 
mniSvnelovani sakiTxis gadawyvetaa praqtikaSi problemuri. 
kerZod, romelia is Sesabamisi koliziuri normebi, romelTa 

                                                             
877  sainvesticio davis saarbitraJo wesiT ganxilvis dros gamosayenebel 
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mixedviTac arbitraJma unda daadginos Sesabamisi gamosayenebeli 
materialuri samarTali.878 

orive UNCITRAL tribunalisa da ICC saarbitraJo 
tribunalis wesebi adgens, rom arbitraJma davis gadawyvetis 
dros, mxedvelobaSi unda miiRos mxareTa Soris dadebuli 
xelSekrulebis pirobebi da Sesabamisi savaWro tradiciebi.879 

sainvesticio davis ganmxilvelma ad hoc arbitraJma Sapphire v. 
NIOL saqmeze, sadac mopasuxes iranis nacionaluri navTobis 
kompania warmoadgenda, gamosayenebeli materialuri samarTali 
davis ganmxilveli saarbitraJo tribunalis adgilmdebareobis 
qveynis koliziuri samarTlis normebis gamoyenebiT daadgina.880 

UNCITRAL–is saarbitraJo wesebiT moqmedma sainvesticio 
davis ganmxilvelma arbitraJma saqmeSi Wintershall v. Qatar daadgina, 
rom sainvesticio xelSekruleba, romelic mxareebs Soris iyo 
dadebuli, yvelaze mWidrod dakavSirebuli iyo yataris 
saxelmwifosTan. Sesabamisad, arbitraJma gamoricxa sxva 
nebismieri samarTlis, maT Soris, saerTaSoriso samarTlis 
wesebis gamoyeneba da dava yataris materialuri samarTlis 
Sesabamisad gadawyvita.881 

gansxvavebiT ICSID arbitraJisgan, romelic sainvesticio 
davis mimarT gamosayenebel samarTals garkveuli wesebis 
safuZvelze adgens, sxva saerTaSoriso arbitraJebs 
gamosayenebeli samarTlis dadgenis TvalsazrisiT ufro meti 
Tavisufleba aqvT. amasTan, SeiZleba iTqvas, rom erTiani wesebi da 
midgomebi saarbitraJo praqtikaSi, Tu rogor unda dadgindes 
Sesabamisi samarTali, ar aris.882 

sainvesticio davebis gadawyvetis SedarebiT axal meTods 
wamoadgens `energetikis qartia~ (ECT). igi xelmowerili da 
ratificirebulia evropisa da aziis mravali qveynis mier. 883 
aRniSnuli SeTanxmeba (xelSekruleba) mniSvnelovania aramxolod 
proceduruli apeqtebis gaTvaliswinebiT, aramed igi moicavs 
materialur sakiTxebsac da igi `investiciasac~ ganmartavs.884 
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879Begic T., Applicable Law in International Investmant Law, Utrecht, Eleven International Publishing, 
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880Begic T., Applicable Law in International Investmant Law, Utrecht, Eleven International Publishing, 
2005, p 128.  
881Begic T., Applicable Law in International Investmant Law, Utrecht, Eleven International Publishing, 
2005, p 134.  
882Begic T., Applicable Law in International Investmant Law, Utrecht, Eleven International Publishing, 
2005, p 153.  
883Tietje C., The Law Governing the Settlement of International Investment Disputes – Structures and 
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xelSekrulebiT davis ganxilvis SesaZleblobiT 
sargeblobisaTvis davis mxareebs unda warmoadgendnen wevri 
saxelmwifo da sxva wevri saxelmwifos moqalaqe. amasTan, saqme 
unda Seexebodes xelSekrulebis me-3 nawiliT (investiciis dacvis 
standartebi) gaTvaliswinebuli valdebulebebis darRvevas. 
amasTan, saarbitraJo warmoebis dawyebamde saxelmwifom da 
investorma unda awarmoon molaparakeba, romelic SesaZlebelia 
gagrZeldes 3 Tve da mxolod am vadaSi SeTanxmebis miuRwevlobis 
SemTxvevaSi xdeba davis arbitraJis/sasamarTlos mier 
gadawyveta.885 

ICSID-isagan gansxvavebiT, ECT-is saarbitraJo wesebi ar 
moiTxovs mxareTa calsaxa SeTanxmebas arbitraJis Sesaxeb. 
aRniSuli investors aZlevs unikalur SesaZleblobas, mimarTos 
arbitraJs winaswari erTmniSvnelovani SeTanxmebis arsebobis 
gareSec. 886  swored am mizeziT ECT saerTaSoriso samarTalSi 
miCneulia maRal progresul institutad.887 
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VIII. sainvesticio davaze miRebuli saarbitraJo gadawyvetilebis 

gauqmeba, cnoba da aRsruleba 

1. ICSID arbitraJis mier gamotanili gadawyvetileba 
1.1. cnoba-aRsruleba 

saerTaSoriso sainvesticio davis saarbitraJo wesiT 
ganxilvis Semdeg yvelaze mniSvnelovani sakiTxi, aris miRebuli 
saarbitraJo gadawyvetilebis cnoba da aRsruleba. Sesabamisad, 
umTavresi elementi, rac davis gadawyvetis proceduras unda 
hqondes, aris miRebuli gadawyvetilebis aRsrulebis efeqturi 
meqanizmi. 888  ama Tu im qveyanaSi saarbitraJo gadawyvetilebis 
cnobasa da aRsrulebas Tavisi specifikuri procedurebi da 
wesebi aqvs.  

1950-ian wlebSi ramdenime seriozuli nabiji gadaidga 
saerTaSoriso doneze saarbitraJo gadawyvetilebis cnoba-
aRsrulebis TvalsazrisiT. aRniSnuli calsaxad dasturdeba niu 
iorkis konvenciis da gaerTianebuli erebis saerTaSoriso 
samarTlis komisiis saarbitraJo modeluri wesebis miRebiT. 
miuxedavad amisa, saerTaSoriso doneze cota iyo iseTi aqtebi, 
romlebic saxelmwifosa da kerZo pirs Soris warmoSobil davas 
awesrigebda da saerTod ar arsebobda iseTi aqti, romelic 
miRebuli gadawyvetilebis cnoba-aRsrulebas Seexeboda. 889 niu 
iorkis konvenciis Seqmnis Semdeg mravali qveyana yoymanobda mis 
ratificirebaze, radgan miaCndaT, rom konvenciis normebi 
ewinaaRmdegeboda adgilobrivi samarTlis normebs. dResdReobiT 
konvencia aris erT-erTi yvelaze farTod ratificirebuli 
saerTaSoriso konvenciaa msoflioSi.890 

miuxedavad `niu iorkis konvenciis~ farTod gavrcelebisa, 
saerTaSoriso sainvesticio davebis ICSID arbitraJiT gadawyvetas 
ufro didi mniSvneloba da gavrceleba aqvs. sagulisxmoa is 
garemoeba, rom arc niu iorkis da arc `vaSingtonis konvencia~ ar 
iTvaliswinebs saxelmwifos uflebaunarianobas dados 
saarbitraJo SeTanxmeba, Tumca pirveli muxlis mixedviT, `niu 
iorkis konvenciis~ safuZvelze xdeba saarbitraJo 
gadawyvetilebis, romelic fizikuri da iuridiuli pirebis mimarT 
aris gamotanili, cnoba da aRsruleba. Sesabamisad, swored am 

                                                             
888 Coop G., Nistal A., Volterra G. R., Sovereign Immunities and Investor-State Awards: Specificities on 
Enforcing Awards based on Investment Traties, Enforcement of Investment Treaty Arbitration Awards, 
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889 Musa B.H. R., Polasek M., The Origins and Specificities of the ICSID Enforcement Mechanism, 
Enforcement of Investment Treaty Arbitration Awards, Consulting editor Julien Fouret, London, Globe 
Business Publishing, 2015, p 15.  
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Canaweris gamo miCneulia, rom saxelmwifos winaaRmdeg gamotanili 
saarbitraJo gadawyvetilebis cnoba-aRsrulebis sakiTxi swored 
`niu iorkis konvenciiT~ wydeba.891 

aRsaniSnavia, rom ICSID konvenciis Seqmnis procesSi erT-
erTi mniSvnelovani garemoeba, rasac misi Semqmnelebi 
iTvaliswinebdnen, iyo miRebuli saarbitraJo gadawyvetilebis 
cnoba-aRsrulebis sakiTxi. sabolood, konvenciiT gadawyda, rom 
saarbitraJo tribunalis mier miRebuli gadawyvetileba aris 
saboloo da TiToeulma qveyanam es gadawyvetileba unda aRiaros, 
rogorc Tavisi qveynis sasamarTlos mier miRebuli saboloo 
gadawyvetileba da Sesabamisad, cnoba-aRsruleba swored aseTi 
gadawyvetilebis mimarT moqmed wesebs dauqvemdebaros. 892  
amgvarad, ICSID arbitraJis mier gamotanil gadawyvetilebas 
investiciis beneficiari saxelmwifos sasamarTlos mier cnoba-
aRsruleba ar sWirdeba da arcerTi sasamarTlo ar aris 
uflebamosili gadaxedos aseT gadawyvetilebas da Seafasos misi 
ama Tu im qveyanaSi cnoba-aRsrulebis sakiTxi.893 aseTi mowesrigeba 
kidev erTxel usvams xazs ICSID arbitraJis gansakuTrebul 
samarTlebriv bunebas. 894  Sesabamisad, masze ar vrceldeba `niu 
iorkis konvenciiT~ dadgenili wesebi. aRniSnuli specifikis gamo 
iuridiul literaturaSi miCneulia, rom `vaSingtonis konvencia~ 
warmoadgens erTgvar adgilobrivi samarTlisgan Caketil sistemas 
saarbitraJo tribunalis mier miRebuli gadawyvetilebis cnoba-
aRsrulebisTvis. aRniSnuli imiTaa ganpirobebuli, rom ICSID 
arbitraJis procedura `vaSingtonis konvenciiT~ regulirdeba da 
igi saarbitraJo samarTlidan erTgvarad amoRebuli/ganyenebuli 
kategoriaa da misi sasamarTlos mxridan kontroli 
gamoricxulia. 895  amasTan, imis gamo, rom ICSID msoflio bankTan 
mWidrod dakavSirebul institutad miiCneva, msoflios qveynebi 
mis mier miRebul gadawyvetilebas TiTqmis yvela SemTxvevaSi 
aRasruleben, radgan Seusruleblobis SemTxvevaSi faqtobrivad 
gamoricxuli iqneba msoflio bankis mier maTTvis raime saxis 
sesxis micema.896 

miuxedavad imisa, rom saarbitraJo gadawyvetilebebis 
umravlesoba mxareebis mier sruldeba, aris iseTi sagamonakliso 
SemTxvevebic, rodesac investiciis beneficiari saxelmwifo ar 
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asrulebs mis winaaRmdeg miRebul gadawyvetilebas. arc investors 
da arc saarbitraJo tribunals ar aqvs uflebamosileba 
ganaxorcielos iZulebiTi aRsruleba aseTi saxelmwifos mimarT. 
aseTi ufleba SesaZlebelia hqondes mesame saxelmwifos an 
SesaZlebelia raime sxva saxiT iqnas uzrunvelyofili 
gadawyvetilebis aRsruleba. kerZod, SesaZlebelia mesame 
saxelmwifos aseTi valdebuleba gaaCndes saerTaSoriso 
xelSekrulebiT an aRniSnuli uflebamosileba miniWebuli 
hqondes saxelmwifoTaSorisi urTierTobis safuZvelze.897 

im SemTxvevaSi, rodesac investiciis beneficiari saxelmwifo 
nebayoflobiT ar aRasrulebs saarbitraJo gadawyvetilebas, 
invstori SesaZlebelia Seecados mis aRsrulebas mesame 
saxelmwifoSi. ICSID konvenciis 54-e muxli adgens ICSID-is 
gadawyvetilebebis cnoba-aRsrulebis wesebs kontraqtori 
saxelmwifoebis sasamarTloebis mier da es normebi `ICSID 
konvenciis ganmasxvavebel maxasiaTeblad~ miiCneva.898  

imis gaTvaliswinebiT, ramdeni kontraqtori (150) hyavs 
konvencias, aRsrulebis sistema SesaZlebelia efeqturad 
Sefasdes. amasTan, mniSvnelovania ICSID konvenciis 55-e muxli, 
romlis Tanaxmadac, 54-e muxliT dadgenili wesi ar unda iqnas 
ganxiluli ise, rom igi imoqmedebs im SeTxvevaSic, Tu 
ewinaaRmdegeba romelime kontraqtor saxelmwifoSi moqmed ucxo 
saxelmwifos imunitetTan dakavSirebul kanons. rogorc 
cnobilia, saerTaSoriso samarTalSi ucxo saxelmwifos qoneba, 
sul mcire misi nawili, am saxelmwifos aRsrulebis meqanizmis 
mimarT imunitetiT sargeblobs. zogierTi saxelmwifos erovnuli 
kanonmdebloba Seicavs am principis amsaxvel normebs. aqedan 
gamomdinare, ICSID konvencia, erTi mxriv, avaldebulebs 
kontraqtor mxareebs cnon da aRasrulon ICSID-is saarbitraJo 
gadawyvetilebebi, magram, meore mxriv, ucxo qveynis mimarT 
aRsrulebasTan dakavSirebul imunitets ZalaSi tovebs, rac 
aRsrulebis damabrkolebel garemoebas warmoadgens. imis 
miuxedavad, rom ramdenime saxelmwifom cno ICSID-is 
gadawyvetilebebi da gamosca saaRsrulebo furclebi, aRsrulebis 
procedura realurad ar dawyebula. 899  aqedan gamomdinare, ICSID 
konvenciis safuZvelze kontraqtori saxelmwifos, rogorc 
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aRmasruleblis, roli arc ise efeqturia, rogorc es erTi 
SexedviT Cans.900 

Tanamedrove saerTaSoriso samarTliT mesame saxelmwifos, 
rogorc saarbitraJo gadawyvetilebebis aRmasruleblis, roli 
sakmaod mokrZalebulia. ukiduresad rTulia, Tu ara SeuZlebeli, 
ucxo saxelmwifos imunitetis daZleva. 901  vinaidan investorebi 
bevrs arafers unda elodnen mesame saxelmwifos mxridan 
gadawyvetilebis aRsrulebasTan dakavSirebiT, saWiroa mesame 
saxelmwifos rolis sxva kuTxiT warmoCena. aRniSnuli 
SesaZlebelia ori gziT ganxorcieldes: pirveli aris is 
SemTxveva, rodesac investoris saxelmwifo iyenebs diplomatiur 
dacvas, xolo meore SemTxvevaSi ki imaves axorcielebs ICSID 
konvenciis nebismieri kontraqtori saxelmwifo, romelsac 
gadawyvetilebis aRsrulebisadmi gaaCnia interesi.902 

ICSID konvenciis 27-e muxli adgens, rom kontraqtor 
saxelmwifos SeuZlia gamoiyenos diplomatiuri dacva im davasTan 
dakavSirebiT, romelic mis moqalaqesa da sxva kontraqtor 
saxelmwifos Soris mimdinareobda am konvenciis Sesabamisad, im 
SemTxvevaSi, Tu es sxva saxelmwifo ar asrulebs am davasTan 
dakavSirebiT miRebul gadawyvetilebas. 903  amasTan, ICSID 
konvenciiT gamijnulia diplomatiuri dacva da `araformaluri 
diplomatiuri urTierTgacvla, romelic gadawyvetilebis 
aRsrulebas uwyobs xels~ (27-e muxlis me-2 punqti), Tumca mkafio 
zRvari am or instituts Soris ar aris gavlebuli.904 

`vaSingtonis konvenciis~ Tanaxmad, nebismier kontraqtor 
saxelmwifos gaaCnia calsaxa samarTlebrivi interesi konvenciis 
pirobebis Sesrulebis mimarT, miuxedavad imisa, misi an misi 
moqalaqeebis piradapiri interesi ilaxeba Tu ara. kontraqtori 
saxelmwifoebis mier gadawyvetilebebis Seusrulebloba an 
konvenciis Seusabamo cnoba-aRsruleba arRvevs konvenciis 
debulebebs da ICSID-is saarbitraJo SeTanxmebebidan gamomdinare 
investiciebis dacvas uqmnis safrTxes.905 

                                                             
900 Mizushima T., The Role of the State after an Award is Rendered in Investor-State Arbitration, The 
Role of the State in Investor-State Arbitration, edited by Shaheeza lalani, Rodrigo Polanco Lazo, Leiden, 
Boston, Brill Nijhof Publishing, 2015, p 277. 
901 Mizushima T., The Role of the State after an Award is Rendered in Investor-State Arbitration, The 
Role of the State in Investor-State Arbitration, edited by Shaheeza lalani, Rodrigo Polanco Lazo, Leiden, 
Boston, Brill Nijhof Publishing, 2015, p 286. 
902 Mizushima T., The Role of the State after an Award is Rendered in Investor-State Arbitration, The 
Role of the State in Investor-State Arbitration, edited by Shaheeza lalani, Rodrigo Polanco Lazo, Leiden, 
Boston, Brill Nijhof Publishing, 2015, p 287. 
903 Mizushima T., The Role of the State after an Award is Rendered in Investor-State Arbitration, The 
Role of the State in Investor-State Arbitration, edited by Shaheeza lalani, Rodrigo Polanco Lazo, Leiden, 
Boston, Brill Nijhof Publishing, 2015, p 287. 
904 Mizushima T., The Role of the State after an Award is Rendered in Investor-State Arbitration, The 
Role of the State in Investor-State Arbitration, edited by Shaheeza lalani, Rodrigo Polanco Lazo, Leiden, 
Boston, Brill Nijhof Publishing, 2015, p 288. 
905 Mizushima T., The Role of the State after an Award is Rendered in Investor-State Arbitration, The 
Role of the State in Investor-State Arbitration, edited by Shaheeza lalani, Rodrigo Polanco Lazo, Leiden, 
Boston, Brill Nijhof Publishing, 2015, p 291. 



  229 

am SemTxvevaSi mniSvnelovania ganisazRvros, ramdenad 
warmoadgens saarbitraJo gadawyvetilebis Sesrulebis 
valdebulebis zedamxedveloba yvela kontraqtori saxelmwifos 
valdebulebas. evrosasamarTlos ganmartebiT, yvela kontraqtori 
mxaris saerTo interesia konvenciis debulebebis Sesruleba. 
yvela saxelmwifos `aqvs samarTlebrivi interesi~ ICSID 
konvenciiT gaTvaliswinebuli uflebebis dacvisadmi, rac 
SesaZlebelia miCneul iqnas yvela mxaris valdebulebadac.906 

zemoaRniSnulidan gamomdinare, ICSID arbitraJis 
gadawyvetilebis ama Tu im qveyanaSi cnoba-aRsruleba 
eqvemdebareba reJims, romlis Tanaxmadac, igi cnobili unda iqnas 
da aRsruldes ise, rogorc sasamarTlos kanonier ZalaSi Sesuli 
gadawyvetileba. Sesabamisad, mxares, romelsac surs aRasrulos 
miRebuli gadawyvetileba, SeuZlia mimarTos, rogorc uSualod 
investiciis beneficiar saxelmwifos, ise sxva saxelmwifos 
(romelic ICSID konvenciis wevria), sadac ufro didia 
SesaZlebloba imisa, rom  gadawyvetileba aRsruldes. aRniSnuli 
gamomdinareobs iqidan, Tu romel qveyanaSia ufro metad misaRebi 
cnoba-aRsruleba wagebuli mxaris qonebebis adgilmdebareobis 
mixedviT. amgvarad, gadawyvetilebis cnoba aRsruleba SeiZleba 
moxdes `vaSingtonis konvenciis~ nebismier xelSemkvrel 
saxelmwifoSi da aq mniSvnelovania is, rom saaRsrulebo warmoeba 
mimdinareobs adgilobrivi qveynis (anu sadac gadawyvetileba 
aRsruldeba) samarTlis mixedviT.907  

im SemTxvevaSi, Tu qveyana jiutad Tavs aridebs 
gadawyvetilebiT dakisrebuli valdebulebis Sesrulebas, 
mosarCele mxares (investors) aqvs ramdenime SesaZlebloba, rom 
mis sasargeblod gamotanili gadawyvetilebis aRsrulebis Sesaxeb 
saxelmwifos daavaldebulos. aseTi meqanizmebia magaliTad, 
diplomatiuri wnexi aseT saxelmwifoze; aseve, Tu saxelmwifo 
raime qonebas komerciuli miznebisaTvis sxva qveyanaSi iyenebs, 
aseT SemTxvevaSic SeiZleba aseT qonebaze aRsrulebis miqceva.908 

zemoaRniSnulidan gamomdinare, sainvesticio davaze 
gamotanili saarbitraJo gadawyvetilebis cnoba-aRsrulebasTan 
dakavSirebiT gasaziarebelia iuridiul literaturaSi 
gamoTqmuli Sexeduleba, rom ICSID arbitraJis mier miRebuli 
saarbitraJo gadawyvetileba msoflio masStabiT ufro 
aRsrulebadia, vidre Cveulebrivi arbitraJis mier gamotanili 
gadawyvetileba. 909  amasTan, sagulisxmoa is faqtic, rom 
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gadawyvetilebis cnoba-aRsrulebaze uaris Tqma mcire 
SemTxvevebSia SesaZlebeli. Sesabamisad, gadawyvetilebis arseboba 
avtomaturad ar gulisxmobs mis aRsrulebas.910 

1.2. gauqmeba  
 
ICSID saarbitraJo wesebis me-7 Tavi iTvaliswinebs miRebuli 

saarbitraJo gadawyvetilebis sawinaaRmdegod gasatarebel 
RonisZiebebs. `vaSingtonis konvenciis~ 52-e muxlis Tanaxmad, 
saarbitraJo gadawyvetilebis baTilobis moTxovniT mimarTva 
SesaZlebelia mxolod ICSID baTilobis komitetisadmi da isic 
baTilobis sakmaod SezRuduli safuZvlebiT. aRniSnuli ufro 
TvalsaCinod mocemulia `vaSingtonis konvenciis~ 53-e muxlSi, 
romelic adgens rom saarbitraJo gadawyvetileba mxareTaTvis 
savaldebuloa da misi gasaCivreba an sxvagvari cvlileba 
SeuZlebelia Tavad konvenciiT dadgenili SemTxvevebis garda. 911 
`vaSingtonis konvencia~ ar iTvaliswinebs saarbitraJo 
gadawyvetilebis gasaCivrebas, magram 52-e muxli adgens misi 
baTilobis konkretul safuZvlebs.  

miuxedavad am sagamonakliso SemTxvevebisa, bolo periodSi 
mravali gadawyvetilebis baTiloba iqna moTxovnili. amasTan, 
baTilobis moTxovnaTa momravleba SesaZlebelia, Tavad ICSID 
wesebiT saqmeebis ganxilvis mzardi raodenobiTac iyo 
ganpirobebuli.912 

Ad hoc komitets, romelic gadawyvetilebis gauqmebis sakiTxs 
ganixilavs, 2 meTodologiis gamoyeneba SeuZlia: pirveli – 
meTodi 2 etapad iyofa: ganisazRvreba, ramdenad gascda 
saarbitraJo tribunali Tavis uflebamosilebas da ramdenad iyo 
es gacdena aSkara. imisTvis, rom moxdes saarbitraJo tribunalis 
mier miRebuli gadawyvetilebis gauqmeba, saWiroa, rom es ori 
piroba saxeze iyos; meore meTodi, romelsac komiteti iyenebs, 
moiTxovs imis dadgenasa da gamokvlevas, iyo Tu ara 
uflebamosilebis gadaWarbeba calsaxa da araorazrovani. 
aRniSnuli midgomebis mimarT iuridiul literaturaSi savsebiT 
samarTliani kritikaa gamoTqmuli 913 , ramdenadac gaugebaria 
konkretulad ra igulisxmeba, erTi mxriv, gamokvlevasa da 
SefasebaSi da, meore mxriv, aSkarad uflebamosilebis 
gadametebaSi.   

                                                             
910 Jagusch S., Enforcement, International Financial Disputes, Arbitration and Mediation, edited by 
Jeffrey Golden, Carolyn Lamm, Oxford University press, 2015, p 509.  
911Rovetta D., Investment Arbitration in the EU after Lisbon Selected Procedural and Jurisdictional 
Issues, European Yearbook of International Economic Law, edited by Marc Bungenberg, Cristoph 
Herrmann, Special Issue: Common Commercial Policy after Lisbon, Berlin Heidelberg, Springer 
Publishing 2013, pp 222-223. 
912Tietje C., The Law Governing the Settlement of International Investment Disputes – Structures and 
some Recent Developments, International Investment Arbitration, Theoretical and Practical Perspectives, 
edited by Christian Tietje, Berliner Wissenchafts-Verlag, 2008, p 25. 
913 Gazzini T., Interpretation of International Investment Treaties, Oxford and Portland, Bloomsbury 
Publishing, 2016, p 315.  
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saarbitraJo wesebis mixedviT SesaZlebelia, wagebulma 
mxarem gadawyvetilebis Cabarebidan 120 dRis ganmavlobaSi  
mimarTos ICSID-is Tavjdomares da moiTxovos miRebuli 
gadawyvetilebis gadaxedva da gauqmeba. konvenciiT dadgenilia 
konkretuli safuZvlebi, romlebic SeiZleba gaxdes miRebuli 
saarbitraJo gadawyvetilebis gauqmebis safuZveli. iuridiul 
literaturaSi gamoTqmuli Sexedulebis Tanaxmad, am mowesrigebiT 
`vaSingtonis konvencia~ miemsgavseba `niu iorkis konvenciiT~ 
dadgenil wesebs cnoba-aRsrulebasTan dakavSirebiT, ramdenadac 
miRebuli gadawyvetilebis gadasaxedad Seqmnili ad hoc komiteti 
ganixilavs miRebuli gadawyvetilebis procedurul Sesabamisobas 
konvenciiT dadgenil normebTan.  

amasTan, komitetis mier miRebuli gadawyvetileba ver 
Caanacvlebs tribunalis mier miRebul gadawyvetilebas.914 amdenad, 
aseTi gadaxedvis dros ad hoc komiteti, romelic gadawyvetilebas 
amowmebs, faqtobrivad, iseT pirobebis Semowmebas axdens, rac `niu 
iorkis konvenciaSia~ mocemuli, garda sajaro wesrigTan 
winaaRmdegobisa. 915  Sesabamisad, ad hoc komiteti, romelic 
gadawyvetilebis proceduruli nawilis konvenciasTan 
Sesabamisobas adgens, ar ixilavs miRebuli gadawyvetilebis ama 
Tu im qveynis sajaro wesrigTan winaaRmdegobis sakiTxs. miiCneva, 
rom ICSID arbitraJis mier miRebuli gadawyvetileba arcerTi 
saxelmwifos sajaro wesrigs ar arRvevs. rac Seexeba sajaro 
wesrigis definicias, misi ganmarteba sakmaod rTuli da 
specifikuri sakiTxia aramxolod saerTaSoriso sainvesticio 
samarTalTan mimarTebiT, aramed zogadad. 916  literaturaSi 
mocemuli Sexedulebis Tanaxmad, sajaro wesrigis erT-erTi 
zusti, Tumca, amavdroulad, zogadi ganmarteba gakeTebulia aSS-
is saapelacio sasamarTlos mier Parson-is saqmeze, sadac sajaro 
wesrigi ganimarta, rogorc sasamarTlos qveyanaSi arsebuli 

                                                             
914 Sacerdoti G., Recanati M., From annulment to Appeal in Investor-State Arbitration: Is the WTO 
Appeal mechanism a Model? WTO Litigation, Investment Arbitration and Commercial Arbitration, 
edited by, Jorge A. Huerta-Goldman, Antoine Romanetti, Franz X. Stirnimann, Netherlands, Kluwer Law 
International, 2013, p 339.   
915 Rubins N. N., Kinsella S., International Investment Political Risk and Dispute Resolution, A 
Practitioner’s Guide, Oxford, Oceana Publications Inc., 2005, p 361.  
916 sajaro wesrigis zusti definiciis Camoyalibeba, faqtobrivad, SeuZlebelia. 
sajaro wesrigSi moiazreba yvela saxelmwifosa da saerTaSoriso 
organizaciaTa ekonomikuri, samarTlebrivi, moraluri, politikuri, religiuri 
da socialuri fundamenturi standartebis erToblioba. sajaro wesrigis 
normebi  mowodebulia, daicvas cnoba-aRmsrulebeli sasamarTlos qveynis 
marTlwesrigi ucxo qveynis samarTlebrivi normebis moqmedebisgan, romlebic 
fundamenturad SeuTavsebelia masTan _ ekonomikuri, moraluri Tu politikuri 
faqtorebidan gamomdinare. sasamarTlo mowodebulia, uzrunvelyos Tavisi 
qveynis zemoT aRniSnuli fundamenturi samarTlebrivi principebis 
xelSeuxebloba yovelgvari gamonaklisis gareSe (ix., saqarTvelos uzenaesi 
sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 6 ivlisis a-952-S-23-2016 
gadawyvetileba). aseve, Tsertsvadze G., Brief Commentary to the Georgian Arbitration Law 2009, 
“Universal” Tbilisi, 2011, p 196.   
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moralisa da samarTlis yvelaze mniSvnelovani da Zireuli 
cnebebi.917 

mniSvnelovani garemoeba, rac unda gamoiyos, aris is, rom ad 
hoc komitets ar aqvs ufleba mis mier gadasaxed saarbitraJo 
gadawyvetilebas modificireba gaukeTos. 918 ICSID-isaTvis 
gadawyvetilebis gauqmebis moTxovniT mimarTva ar aris misi 
gasaCivreba. `vaSingtonis konvenciiT~ arbitraJis mier miRebuli 
gadawyvetileba aris saboloo. Sesabamisad, mxaris moTxovna 
gadawyvetilebis gauqmebis Sesaxeb ar ganixileba mis apelaciad, 
radgan am SemTxvevaSi, rogorc aRiniSna, ad hockomiteti mxolod 
miRebuli gadawyvetilebis procedurul da ara Sinaarsobriv 
mxares amowmebs, rac Cveulebrivi gasaCivrebis dros ar xdeba. 
klasikuri gagebiT, gadawyvetilebis gasaCivreba exeba, rogorc 
materialur, ise procesualur nawils. Sesabamisad, `vaSingtonis 
konvenciiT~ dadgenili ar aris gasaCivreba Tavisi klasikuri 
SinaarsiT, aramed es aris mxoloddamxolod gadawyvetilebis 
proceduruli nawilis Semowmeba. 919  amasTan, doqtrinasa da 
praqtikaSi aRiarebulia, rom rodesac ad hoc komiteti amowmebs 
miRebuli saarbitraJo gadawyvetilebis gauqmebis sakiTxs, mas 
SeuZlia mxedvelobaSi miiRos gadawyvetilebis teqsti/Sinaarsi da 
gamoikvlios saarbitraJo saqmeSi arsebuli mtkicebulebebic, 920 
Tumca, cxadia, im doziT, ra doziTac Cveulebriv SemTxvevaSi 
gasaCivrebis dros Sesabamisi organo Sedis gadawyvetilebis 
Sinaarssa da materialursamarTlebriv gamarTulobaSi, komiteti 
amas ar axdens. 

mniSvnelovania, rom, rodesac mxares moTxovnili aqvs 
specialuri ad hoc komitetis Seqmna konkretuli gadawyvetilebis 
gadasinjvis safuZvliT, SesaZlebelia man moiTxovos miRebuli 
gadawyvetilebis cnoba-aRsrulebis SeCerebac.921 amasTan, imisTvis, 
rom cnoba-aRsrulebis procesi SeCerdes mxarem aucileblad 
gadawyvetilebis gadasinjvis (gauqmebis) moTxovniT mimarTul 
gancxadebaSi unda miuTiTos, rom igi iTxovs gadawyvetilebis 
SeCerebasac, winaaRmdeg SemTxvevaSi, gadawyvetilebis aRsruleba 
ar SeCerdeba. 922  gasaTvaliswinebelia is garemoeba, rom ICSID 

                                                             
917Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, p 640.  
918Honlet J. C., Legum B., Crevon A., Investment Arbitration: Challenges to The System, International 
Investment Law, edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, 
Baden-Baden, Hart Publishing, 2015, p 1435.  
919Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
302.   
920Honlet J. C., Legum B., Crevon A., Investment Arbitration: Challenges to The System, International 
Investment Law, edited by Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, 
Baden-Baden, Hart Publishing, 2015, p 1436.  
921Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, p 630.  
922 Bjorklund K. A., Vanhonnaeker L., Stays Enforcement Pending Annulment and Set-Aside 
Proceedings in Investment Arbitration, Enforcement of Investment Treaty Arbitration Awards, 
Consulting editor Julien Fouret, London, 2015, p 48.   
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arbitraJis mier miRebuli gadawyvetilebis SeCerebis 
uflebamosileba swored ad hoc komitets aqvs da Sesabamisad, 
vercerTi qveynis sasamarTlo ver gascems Sesabamis dadgenilebas, 
romliTac SeCerdeba es warmoeba.923  

ICSID arbitraJis mier miRebuli gadawyvetilebis 
gauqmebasTan dakavSirebiT mniSvnelovani sakiTxi warmoiSoba 
gadawyvetilebis aRsrulebis uzrunvelyofasTan dakavSirebiTac. 
kerZod, mxarem, romelic mimarTavs ad hoc komitets miRebuli 
gadawyvetilebis gauqmebis moTxovniT, unda waradginos 
uzrunvelyofa, romelic aris gadawyvetilebiT dakisrebuli 
Tanxis odenobis Sesabamisi. aseTi uzrunvelyofis wardgenis 
valdebuleba arc `vaSingtonis konvenciiT~ da arc saarbitraJo 
wesebiT moTxovnili ar aris da mTlianad ad hoc komitetis 
diskreciazea damyarebuli.924 

praqtika adasturebs, rom saerTaSoriso sainvesticio davaSi 
monawile wagebuli mxareebis umetesoba Zalian xSirad mimarTavs 
miRebuli gadawyvetilebis gadasinjvis meTods, Tumca arsebuli 
praqtikis Tanaxmad, mxolod mcire maTganis dakmayofileba 
xdeba. 925  amasTan, saarbitraJo gadawyvetilebebis cnoba-
aRsrulebis praqtikam aCvena, rom, miuxedavad ICSID arbitraJis 
mier miRebuli gadawyvetilebisa, SesaZloa mxarem jiutad Tavi 
aaridos gadawyvetilebis aRsrulebas. aseTi qveynebis ricxvs 
miekuTvnebian, magaliTad, argentina, yazaxeTi, zimbambve da sxva.926 
Sesabamisad, aseTi saxelmwifoebi yovelTvis cdiloben raime 
safuZvlis moZebnas, rom raime gziT gaauqmon miRebuli 
saarbitraJo gadawyvetileba.  

pirveli SemTxveva, rodesac mxarem ICSID-s mimarTa 
saarbitraJo gadawyvetilebis gauqmebis moTxovniT, iyo 1985 wels 
Klockner v. Cameroon saqme, sadac ad hoc komitetma daaskvna, rom 
saarbitraJo tribunalma, marTlac, gadaameta Tavis 
uflebamosilebas. meore SemTxveva ki iyo Amco v. Indonesia saqme, 
sadac dadginda, rom saarbitraJo tribunalma arasworad ganmarta 
saarbitraJo wesebis fundamenturi principebi da gascda Tavis 
uflebamosilebis farglebs.927  

zogadad, uflebamosilebis gadameteba, rogorc saarbitraJo 
tribunalis gadawyvetilebis gauqmebis erT-erTi safuZveli, 
xSirad aris miTiTebuli gadawyvetilebis gauqmebis moTxovniT 

                                                             
923Kroll S., Enforcement of Awards, International Investment Law, edited by Marc Bungenberg, Jorn 
Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart Publishing, 2015, p 1499.   
924 Friedland D. P., Stay of Enforcement of the Arbitral Award Pending ICSID Annulment Proceedings, 
Annulment of ICSID Awards, A Joint IAI-ASIL Conference, Washington, D.C. – April 1, 2003, General 
editor: Emmanule Laillard, New York, Juris Publishing, 2004, p 177.   
925Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, p 631.  
926Tonova T. S., Vasani S. B., Enforcement of Investment Treaty Awards Agains Assets of States, State 
Entities and State-Owned Companies, Enforcement of Investment Treaty Arbitration Awards, Consulting 
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wardgenil gancxadebebSi. realurad, uflebamosilebis 
gadameteba/gadaWarbeba maSin aris saxeze, rodesac saarbitraJo 
tribunali gadauxvevs mxareTa saarbitraJo SeTanxmebis farglebs 
an miiRebs iseT sakiTxze gadawyvetilebas, rac mis iurisdiqcias 
scdeba. Sesabamisad, uflebamosilebis gadameteba aucileblad 
iwvevs miRebuli gadawyvetilebis baTilobas. magaliTad, saqmeze 
Mitchell v. Congo saarbitraJo gadawyvetilebis baTilobis moTxovnaSi 
miTiTebuli iyo, rom arbitraJma SecdomiT moaxdina Tavisi 
iurisdiqciis dadgena iseT sakiTxze, romelic ar 
gamomdinareobda investiciidan. aRniSnuli mosazreba gaziarebul 
iqna ad hoc komitetis mier.928 

sainvesticio davis mimarT gamosayenebeli samarTlis 
dadgenasTan mimarTebiT sainteresoa Wena Hotels Limited v. Egypt saqme, 
sadac egviptem saarbitraJo gadawyvetilebis gamotanis Semdeg 
miuTiTa, rom saarbitraJo tribunali gascda Tavisi 
uflebamosilebis farglebs, rodesac Tavisi iniciativiT daadgina 
gamosayenebeli samarTali am davaze. miuxedavad egviptis am 
mosazrebisa, ad hoc komitetma ar gaiziara igi da gadawyvetileba 
ZalaSi datova.929 amasTan, komitetma miuTiTa, rom gamosayenebeli 
samarTali sworad iyo dadgenili da dava swored erovnuli 
kanonmdeblobisa da saerTaSoriso wesebis Sesabamisad unda 
gadawyvetiliyo. 930  aRniSnuli gadawyvetileba kidev erTxel 
adasturebs, Tu ra didi mniSvneloba aqvs saerTaSoriso 
sainvesticio davis ganxilvis dros davis mimarT gamosayenebeli 
materialuri samarTlis sworad dadgenas. aRniSnuli sworia, 
radgan samarTlis gansazRvra an mxareTa SeTanxmeba gamosayenebel 
samarTalze aris saarbitraJo warmoebis aucilebeli nawili.931  

komiteti aris erTjeradad Seqmnili organo, romelic 
gadawyvetilebis procesualur gamarTulobas ixilavs. igi 
SezRuduli ar aris raime precedentebiT da SesaZlebelia, rom 
mis mier miRebuli gadawyvetilebebi sruliad gansxvavebuli iyos 
sxva komitetebis mier miRebuli gadawyvetilebebisgan.932 

kidev erTi mniSvnelovani sakiTxi Seexeba saerTaSoriso 
sainvesticio davis ganxmilveli arbitraJis mier miRebuli 
gadawyvetilebis aRsrulebis miqcevas saxelmwifos kontrolqveS 
arsebuli kompaniis qonebaze. umetesi saxelmwifoebis midgomis 

                                                             
928Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
304.  
929Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, p 633.  
930Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
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931Schreuer C., From ICSID Annulment to Appeal Half Way Down the Slippery Slope, Classics in 
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932 Sacerdoti G., Recanati M., From annulment to Appeal in Investor-State Arbitration: Is the WTO 
Appeal mechanism a Model? WTO Litigation, Investment Arbitration and Commercial Arbitration, 
edited by, Jorge A. Huerta-Goldman, Antoine Romanetti, Franz X. Stirnimann, Netherlands, Kluwer Law 
International, 2013, p 348.   
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Tanaxmad, saxelmwifos mier dafuZnebuli an kontrolqveS 
arsebuli kompania saxelmwifosgan calke mdgomi 
samarTalsubieqtia. Sesabamisad, rodesac gadawyvetileba 
gamotanilia ara saxelmwifos kontrolqveS arsebuli kompaniis, 
aramed Tavad saxelmwifos winaaRmdeg, aseTi kompaniis qonebis 
mimarT saaRsrulebo warmoebis dawyeba sakamaToa. es sakiTxi 
gasarkvevi da mniSvnelovani xdeba maSin, rodesac saxelmwifo 
swored aseTi kompaniis saSualebiT cdilobs Tavi daiZvrinos 
miRebuli gadawyvetilebis aRsrulebisagan. arsebobs SemTxvevebi, 
rodesac saarbitraJo gadawyvetileba gamosulia saxelmwifos 
kontrolqveS arsebuli kompaniis winaaRmdeg da mxare cdilobs 
gadawyvetilebis aRsruleba saxelmwifos kuTvnili qonebiT 
moaxdinos. aseTi SemTxvevebi naklebia saerTaSoriso sainvesticio 
davebSi, vidre SemTxvevebi, rodesac gadawyvetileba investiciis 
beneficiari saxelmwifos winaaRmdeg aris gamotanili da 
aRsruleba saxelmwifos kuTvnili an kontrolqveS arsebuli 
kompaniis aqtivebze xdeba.933  

 
 
2. sxva saarbitraJo tribunalebis mier miRebuli 

gadawyvetileba 
2.1. saerTaSoriso praqtika 

 
rodesac saerTaSoriso sainvesticio davebTan 

dakavSirebuli saarbitraJo warmoeba ICSID konvenciis 
regulirebis farglebs miRma tardeba, wagebuli mxare 
saarbitraJo ganxilvis adgilis samarTlis an am qveynis 
sasamarTloebis meSveobiT cdilobs moZebnos gza imisTvis, rom 
gaauqmos arbitraJis mier miRebuli gadawyvetileba 934  an 
saarbitraJo gadawyvetilebis cnoba-aRsrulebis process 
problemebi Seuqmnas. Tanamedrove samarTlis harmonizebis 
pirobebSi, saarbitraJo wesebi saarbitraJo gadawyvetilebis 
gauqmebis Zalian viwro CamonaTvals Seicavs. TiTqmis yvela aseTi 
wesi `niu iorkis konvenciis~ me-5 muxls hgavs. 935  niu iorkis 
konvencia praqtikaSi xSirad gamoyenebadi saerTaSoriso aqtia. 
iuridiul literaturaSi gamoTqmuli Sexedulebis Tanaxmad, 
konvenciis umTavres miRwevad mis mier ucxo qveyanaSi saarbitraJo 
gadawyvetilebis cnoba-aRsrulebis dadgenil gamartivebul wesebs 
miiCneven, 936  rac praqtikuli TvalsazrisiT dadebiT rols 
TamaSobs komerciul urTierTobaSi. amasTan, konvenciiT 

                                                             
933 Tonova T. S., Vasani S. B., Enforcement of Investment Treaty Awards Agains Assets of States, State 
Entities and State-Owned Companies, Enforcement of Investment Treaty Arbitration Awards, Consulting 
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dadgenili mowesrigebiT arsebiTad uzrunvelyofilia 
saerTaSoriso doneze ucxouri saarbitraJo gadawyvetilebis 
cnoba-aRsruleba, vidre saxelmwifo sasamarTloebis.937 

rogorc wesi, sainvesticio davaSi yvela wagebuli 
saxelmwifo cdilobs adgilobrivi sasamarTloebis meSveobiT 
moZebnos gamosavali imisTvis, rom miRebuli gadawyvetileba ar 
aRasrulos. `niu iorkis konvenciis~ me-5 muxli swored iseT 
SemTxvevebs iTvaliswinebs, rodesac SesaZlebelia miRebuli 
saarbitraJo gadawyvetilebis cnoba-aRsruleba ar moxdes. 938  am 
TvalsazrisiT gansakuTrebuli daniSnuleba aqvs sajaro wesrigs. 
swored masze dayrdnobiT cdilobs saxelmwifo ar cnos da 
aRasrulos saarbitraJo gadawyvetileba. 939 sagulisxmoa, rom 
arcerTi saerTaSoriso aqti ar ukrZalavs saxelmwifos Tavis 
teritoriaze gamotanili saarbitraJo gadawyvetilebis gadaxedva 
moiTxovos Sesabamisi organos mier. 940  magaliTad, ruseTis 
sasamarTloebis praqtikis mixedviT, saxelmwifos an saxelmwifos 
sakuTrebaSi arsebuli kompaniis mimarT gamotanili saerTaSoriso 
saarbitraJo gadawyvetilebis cnoba-aRsruleba ruseTis 
teritoriaze ar xdeba sajaro wesrigis farTod ganmartebis 
safuZvliT.941 

rogorc zemoT aRiniSna, sajaro wesrigis erTiani, 
unificirebuli ganmarteba ar arsebobs. mis ganmartebas ar axdens 
arc `niu iorkis konvencia~ 942 , rac praqtikuli TvalsazrisiT 
sasamarTloebs utovebs farTo SesaZleblobas esa Tu is sakiTxi 
`sajaro wesrigis~ dacvis qveS moaqcion da Sesabamisad, ar cnon 
da aRasrulon saarbitraJo gadawyvetilebebi. amgvarad, SeiZleba 
iTqvas, rom sajaro wesrigTan winaaRmdegoba aris bolo 
SesaZlebloba, rom saarbitraJo gadawyvetilebis cnoba-aRsruleba 
ar moxdes. 943  sajaro wesrigis zogad Semadgenel elementebad 
miRebulia konkretuli saxelmwifos samarTlis fundamenturi 
principebi, romlebic, rogorc materialuri, ise procesualuri 
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wesebisgan Sedgeba. swored amitom `niu iorkis konvenciis~ 
mixedviT, sajaro wesrigi da samarTliani procesi miRebuli 
gadawyvetilebis aRsrulebaze uaris Tqmis safuZvlad miiCneva. 
amasTan, konvenciis komentatorebi samarTlian process sajaro 
wesrigis Semadgenel nawilad moiazreben.944 

miuxedavad imisa, rom SesaZlebelia saxelmwifos sxvadasxva 
Carevis Sedegad arbitraJebis mier miRebuli saarbitraJo 
gadawyvetilebebis gauqmeba da Sesabamisad, aRsrulebaze uaris 
Tqma, es saxelmwifosTvis gamosavali mainc ar aris. kerZod, erT 
saxelmwifoSi (rogorc wesi, sainvesticio davaSi wagebul 
saxelmwifoSi) saarbitraJo gadawyvetilebis cnoba-aRsrulebaze 
uaris Tqma, ar gamoricxavs am gadawyvetilebis sxva 
iurisdiqciaSi aRsrulebas. aRniSnuli daSvebulia `niu iorkis 
konvenciiTac~.945 

UNCITRAL-is saarbitraJo wesebis Tanaxmad, yvela 
gadawyvetileba saboloo da mboWavia. mxareebma ki isini 
dauyovnebliv unda aRasrulon. miuxedavad amisa, es wesebi ver 
daavaldebulebs mesame qveynebs cnon da aRasrulon UNCITRAL-is 
saarbitraJo gadawyvetilebebi. aseTi valdebuleba SesaZlebelia 
dadgindes saerTaSoriso xelSekrulebiT da isic mxolod 
kontraqtori saxelmwifoebisaTvis. aqedan gamomdinare, 
konkretuli samarTlebrivi garemoa saWiro imisaTvis, rom moxdes 
ICSID-is gadawyvetilebebisagan gansxvavebuli gadawyvetilebebis 
aRsruleba. 946  gansxvavebiT ICSID arbitraJisgan, sasamarTlos 
Careva da Sesabamisad, sxvadasxva mizeziT gadawyvetilebis cnoba-
aRsrulebaze uaris Tqma, gamoricxuli arasdros ar aris. 
Sesabamisad, Zireuli gansxvaveba `niu iorkis konvenciasa~ da 
`vaSingtonis konvencias~ Soris is aris, rom `vaSingtonis 
konvencia~ sasamarTlos ar utovebs SesaZleblobas gadaxedos 
ICSID arbitraJis mier miRebul saarbitraJo gadawyvetilebas.947 

`niu iorkis konvenciis~ me-3 muxli adgens, rom yvela 
kontraqtorma saxelmwifom unda cnos savaldebulo Zalis mqoned 
da aRasrulos saarbitraJo gadawyvetilebebi im wesebis 
Sesabamisad, sadac gadawyvetileba unda aRsruldes. rogorc 
komentatorebi xsnian, `niu iorkis konvenciis~ safuZvelze 

                                                             
944 Hanotiau B., Caprasse O., Public Policy in International Commercial Arbitration, Enforcement of 
Arbitration Agreements and International Arbitral Awards, editors: Emmanuel Gaillard, Domenico Di 
Pietro, London, 2008, p 789.   
945Dugan F. C., Wallace Jr. D., Rubins N., Sabahi B., Investor-State Arbitration, Oxford University 
Press, 2008, p 649.  
946 Mizushima T., The Role of the State after an Award is Rendered in Investor-State Arbitration, The 
Role of the State in Investor-State Arbitration, edited by Shaheeza lalani, Rodrigo Polanco Lazo, Leiden, 
Boston, Brill Nijhof Publishing, 2015, p 277. 
947Coop G., Nistal A., Volterra G. R., Sovereign Immunities and Investor-State Awards: Specificities on 
Enforcing Awards based on Investment Traties, Enforcement of Investment Treaty Arbitration Awards, 
Consulting editor Julien Fouret, London, 2015, p 71; Tonova T. S., Vasani S. B., Enforcement of 
Investment Treaty Awards Agains Assets of States, State Entities and State-Owned Companies, 
Enforcement of Investment Treaty Arbitration Awards, Consulting editor Julien Fouret, London, 2015, p 
84. 
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miRebuli gadawyvetilebebi aRsrulebadia 149 saxelmwifoSi da 
maTi aRsrulebis SesaZlebloba erovnuli sasamarTloebis mier 
miRebul gadawyvetilebebTan SedarebiT gacilebiT didia. 
aRniSnuli konvenciis me-5 muxlSi, gansxvavebiT ICSID 
konvenciisagan, CamoTvlilia aRsrulebaze uari Tqmis safuZvlebi, 
romlebSic ar gvxvdeba ucxo qveynis imunitetze miTiTeba. aqedan 
gamomdinare, `niu iorkis konvencia~, gansxvavebiT ICSID 
konvenciisagan, aRsrulebis SesaZleblobis imave xarisxs ar 
adgens. meore mxriv, es konvencia ar Seicavs normas, romelic 
calsaxad miuTiTebs ucxo qveynis imunitetze. aRniSnuli, 
savaraudod, imiT aris ganpirobebuli, rom es konvencia ar aris 
gamiznuli sainvesticio saarbitraJo gadawyvetilebebisaTvis, 
romlis mxaresac saxelmwifo warmoadgens.948 

is faqti, rom `niu iorkis konvenciaSi~ imunitetze aSkara 
miTiTeba ar aris, ar niSnavs, rom aRsrulebaze am safuZvliT 
uaris Tqma ar moxdeba. saxelmwifos imunitetze miTiTeba 
SesaZlebelia, rogorc zemoaRniSnuli sajaro wesrigis 
safuZvelze dadgenili gamonaklisiT, ise me-3 muxlis 
safuZvelzec, romelic kontraqtor saxelmwifos sTxovs, 
gadawyvetileba `im teritoriis saproceso normebis Sesabamisad 
[aRasrulos], romelsac gadawyvetileba efuZneba~.949 

magaliTad, Sedelmayer-is saqmeSi ruseTma ar aRasrula 
saarbitraJo gadawyvetileba, romelic ar iyo ICSID-is 
saarbitraJo gadawyvetileba. germanelma investorma ki scada 
gadawyvetilebis germaniaSi aRsruleba. miuxedavad imisa, rom 
saerTaSoriso xelSekruleba germaniasa da ruseTs Soris 
iTvaliswinebs gadawyvetilebis `niu iorkis konvenciis~ 
Sesabamisad cnoba-aRsrulebas, germaniis federalurma uzenaesma 
sasamarTlom ar aRasrula gadawyvetileba swored ucxo qveynis 
aRsrulebasTan dakavSirebul imunitetze miTiTebiT. aqedan 
gamomdinare, xsenebuli imuniteti xels uSlis, rogorc ICSID-is, 
ise sxva saarbitraJo tribunalebis mier miRebuli 
gadawyvetilebebis aRsrulebas.950 

iuridiul literaturaSi gamoTqmuli mosazrebis mixedviT, 
saarbitraJo gadawyvetilebaze sasamarTlos kontrolis ufleba 
sxvadasxva saxelmwifoSi sxvadasxvagvaria. SesaZloa iseTma 
qveynebmac ki, romlebic arbitraJis mxardamWer qveynebad arian 
cnobilebi, ar cnon da aRasrulon sainvesticio davaze miRebuli 

                                                             
948 Mizushima T., The Role of the State after an Award is Rendered in Investor-State Arbitration, The 
Role of the State in Investor-State Arbitration, edited by Shaheeza lalani, Rodrigo Polanco Lazo, Leiden, 
Boston, Brill Nijhof Publishing, 2015, p 278. 
949 Mizushima T., The Role of the State after an Award is Rendered in Investor-State Arbitration, The 
Role of the State in Investor-State Arbitration, edited by Shaheeza lalani, Rodrigo Polanco Lazo, Leiden, 
Boston, Brill Nijhof Publishing, 2015, p 279. 
950 Mizushima T., The Role of the State after an Award is Rendered in Investor-State Arbitration, The 
Role of the State in Investor-State Arbitration, edited by Shaheeza lalani, Rodrigo Polanco Lazo, Leiden, 
Boston, Brill Nijhof Publishing, 2015, p 279. 
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saarbitraJo gadawyvetileba sxvadasxva safuZvliT. 951  magaliTad, 
aSS-is kolumbiis Statis saapelacio sasamarTlom ar cno da ar 
aRasrula erT-erTi saarbitraJo gadawyvetileba da safuZvlad 
miuTiTa, rom davis ganmxilvelma saarbitraJo institutma ar 
gamoiyena britaneTsa da argentinas Soris dadebuli ormxrivi 
sainvesticio xelSekrulebis normebi. aRniSnul gadawyvetilebas 
didi gamoxmaureba mohyva. sabolood ki aSS-is uzenaesma 
sasamarTlom srulad gaauqma igi.952 

amgvarad, arbitraJebs, romlebic mxareTa Soris warmoSobil 
sainvesticio davas ixilaven da gadawyvetilebebs iReben, 
gadawyvetilebis ama Tu im qveyanaSi cnoba-aRsrulebis 
procedurebi `niu iorkis konvenciiT~ wesrigdeba. `niu iorkis 
konvenciis~ mizania, rom gaxados saerTaSoriso arbitraJi metad 
universaluri, efeqturi, da Seqmnas saerTaSoriso unificirebuli 
gamartivebuli wesebi gadawyvetilebis cnoba-aRsrulebis 
procesSi.953 amasTan, rogorc zemoT aRiniSna, sainvesticio davebis 
ICSID arbitraJis garda, sxva institutebis mier gadawyveta da 
Sesabamisad, miRebuli gadawyvetilebis aRsruleba, mainc 
problemuri sakiTxia Tanamedrove saerTaSoriso sainvesticio 
samarTalSi, radgan sasamarTlom, romelic saarbitraJo 
gadawyvetilebis cnoba-aRsrulebis sakiTxs ixilavs, SesaZloa 
`niu iorkis konvenciis~ me-5 muxlis romelime punqtze 
dayrdnobiT Tavisi SexedulebiT, ar cnos da ar aRasrulos 
miRebuli saarbitraJo gadawyvetileba.954 

 
2.2. qarTuli sasamarTlo praqtikis Sesabamisoba 

saerTaSoriso standartebTan 
 
rac Seexeba qarTul realobas da im berketebs, romlebic 

magaliTad, saqarTvelos aqvs saarbitraJo gadawyvetilebis cnoba-
aRsrulebasTan dakavSirebiT, Tu is saerTaSoriso arbitraJSi 
sainvesticio davas waagebs, ramdenime sakiTxia mniSvnelovani. im 
pirobebSi, rodesac saqarTvelos uzenaesi sasamarTlos praqtikiT 
sainvesticio kontraqti zogierT SemTxvevaSi (magaliTad, 
saxelmwifo qonebis privatizebis procesSi dadebul kontraqts) 
administraciulsamarTlebrivi bunebis mqone xelSekrulebad 
ganimarteba da misgan gamomdinare dava 

                                                             
951Polasek P., Tonova T. S., Enforcement Against States: Investment Arbitration and WTO Litigation, 
WTO Litigation, Investment Arbitration and Commercial Arbitration, edited by Jorge A. Huerta-
Goldman, Antoine Romanetti, Franz X. Stirnimann, Netherlands, Kluwer Law International Publishing, 
2013, p 384.  
952Tonova T. S., Vasani S. B., Enforcement of Investment Treaty Awards Agains Assets of States, State 
Entities and State-Owned Companies, Enforcement of Investment Treaty Arbitration Awards, Consulting 
editor Julien Fouret, London, 2015, p 95.  
953Paulsson M., The 1958 New York Convention in Action, Netherlands, Wolters Kluwer, 2016, p 18.  
954Polasek P., Tonova T. S., Enforcement Against States: Investment Arbitration and WTO Litigation, 
WTO Litigation, Investment Arbitration and Commercial Arbitration, edited by Jorge A. Huerta-
Goldman, Antoine Romanetti, Franz X. Stirnimann, Netherlands, Kluwer Law International Publishing, 
2013, p 372.  
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administraciulsamarTlebrivi bunebis mqoned miiCneva, ar aris 
gamoricxuli, rom gadawyvetilebis cnoba-aRsrulebas problema 
Seeqmnas sajaro wesrigTan winaaRmdegobis gamo. kerZod, im 
SemTxvevaSic ki, Tu saqarTvelos uzenaesi sasamarTlo 
sazRvargareT gamotanili saarbitraJo gadawyvetilebis cnoba-
aRsrulebas `niu iorkis konvenciiT~ moaxdens, romeliTac 
saarbitraJo gadawyvetilebis sxva qveyanaSi cnoba-aRsrulebis 
procesi, sazRvargareT gamotanili sasamarTlos gadawyvetilebis 
ucxoeTSi aRsrulebis procesze metad gaamartiva, 955  mainc 
warmoiSoba cnoba-aRsrulebis problema. kerZod, am konvenciis me-5 
muxlis me-2 punqtis `b~ qvepunqtis Tanaxmad, saarbitraJo 
gadawyvetilebis ama Tu im qveyanaSi cnoba-aRsruleba ar moxdeba, 
Tu es gadawyvetileba ewinaaRmdegeba am qveynis sajaro wesrigs956. 
sajaro wesrigis erT-erTi gamovlineba SesaZloa isic iyos, rom 
qarTuli sasamarTlo praqtikis mixedviT sainvesticio kontraqti 
administraciulsamarTlebrivi bunebisaa da Sesabamisad, masze 
kerZosamarTlebrivi ganxilva, miT umetes ki saarbitraJo 
warmoeba, swored sajaro wesrigTan sawinaaRmdegod miiCneva. 
Sesabamisad, arsebobs albaToba imisa, rom sazRvargareT 
gamotanili saarbitraJo gadawyvetilebis cnoba-aRsruleba 
saqarTveloSi ar moxdes.957 

                                                             
955Ware J. S., Principles of Alternative Dispute Resolution, third edition, West Academic Publishing, 
2016, p 202.  
956  qarTul iuridiul literaturaSi saarbitraJo gadawyvetilebis sajaro 
wesrigTan winaaRmdegobis gamo cnoba-aRsrulebis sakiTxi ganxilulia e.w. 
procesualuri da materialuri sajaro wesrigis konteqstSi. ixileT: tyemalaZe 
s., `sajaro wesrigi~ rogorc saarbitraJo gadawyvetilebis gauqmebis Tu mis 
cobasa da aRsrulebaze uaris Tqmis safuZveli (qarTuli praqtikis mokle 
mimoxilva), qarTuli biznes samarTlis mimoxilva, me-2 gamocema, Tbilisi, 2013, 
gv 16. aseve, lipartia n., saarbitraJo gadawyvetilebis cnobasa da aRsrulebaze 
uaris Tqmis safuZvlebi sajaro wesrigTan mimarTebiT, zurab axvlediani 80, 
saiubileo gamocema, Tbilisi, 2013, gv., 132. aseve, goTua l., ucxo qveynis 
sasamarTlo gadawyvetilebebisa da ucxouri saarbitraJo gadawyvetilebebis 
aRsruleba, gamomcemloba Tbilisi, 2012, gv., 124-125.  
957  saqarTvelos uzenaesi sasamarTlos praqtikaSi iyo SemTxveva, rodesac 
saarbitraJo gadawyvetilebis cnoba-aRsrulebis xelSemSlel garemoebad mxare 
uTiTebda imaze, rom kompaniis 50%-ian mewiles warmoadgenda saxelmwifo da 
aseT dros kompaniis mier xelSekrulebis dadebas sWirdeboda iusticiis 
saministros vizireba, winaaRmdeg SemTxvevaSi, dadebuli xelSekruleba iyo 
baTili. am garemoebaze miTiTebiT mxare cdilobda xeli SeeSala saarbitraJo 
gadawyvetilebis cnoba-aRsrulebisTvis. miuxedavad mxaris mcdelobisa, 
gadawyvetilebis cnoba-aRsruleba mainc moxda. ix., saqarTvelos uzenaesi 
sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2004 wlis 
2 aprilis¹a-204-S-43-03 ganCineba. Sesabamisad, saerTaSoriso sainvesticio davaze 
gamotanili saarbitraJo gadawyvetilebis cnoba-aRsrulebis etapze 
saxelmwifos rCeba Teoriuli Sansi, rom miuTiTos xelSekrulebis xasiaTze da 
amiT xeli SeuSalos gadawyvetilebis cnoba-aRsrulebas, Tumca aRniSnuli 
sasamarTlos mier ar unda iqnas gaziarebuli, radgan es winaaRmdegobaSi modis 
saarbitraJo ganxilvisa da, zogadad, samarTlis ZiriTad principebTan. 
saqarTvelos uzenaesi sasamarTlos es ganCineba vrclad ganxilulia giorgi 
cercvaZis wignSi. cercvaZe g., saerTaSoriso arbitraJi, (SedarebiTi analizi), 
gamomcemloba `meridiani~, Tbilisi, 2012, gv., 174.  



  241 

saqarTvelos uzenaesma sasamarTlom sworad unda Seafasos 
is garemoeba, rom, rodesac cnoba-aRsrulebaze mas waredgineba 
saerTaSoriso arbitraJis mier miRebuli gadawyvetileba, ar 
SeiZleba saxelmwifom martooden imaze miuTiTos, rom 
sainvesticio kontraqti qarTul realobaSi 
administraciulsamarTlebrivi bunebisaa da Sesabamisad, 
gadawyvetilebis cnoba-aRsruleba sajaro wesrigs arRvevs. 
sasamarTlom unda gaiTvaliswinos, rom, rodesac saxelmwifo 
saarbitraJo SeTanxmebas debs, amiT is izRudavs Tavis uflebebs 
da Sesabamisad, igi samomavlod veRar miuTiTebs, rom dadebuli 
kontraqti sajarosamarTlebrivi bunebisaa. 958  rac Seexeba ICSID 
arbitraJis mier miRebul gadawyvetilebas, rogorc zemoT 
aRiniSna, igi avtomaturad moqmedi da aRsrulebadia Sesabamisad, 
vercerTi saxelmwifo miuTiTebs raime Tundac Teoriul 
sagamonakliso wesze. swored amitom, ICSID arbitraJis mier 
miRebuli gadawyvetilebis cnoba-aRsrulebisgan `Tavis daRweva~ 
faqtobrivad SeuZlebelia.  

 
 
 

 
  

                                                             
958  aRniSnulTan dakavSirebiT ixileT: cercvaZe g., saerTaSoriso arbitraJi, 
(SedarebiTi analizi), gamomcemloba `meridiani~, Tbilisi, 2012, 171-e da Semdgomi 
gverdebi. 
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daskvna 

 

warmodgenili msjelobidan gamomdinare, ramdenime 
mniSvnelovani sakiTxis gamoyofaa SesaZlebeli. upirveles 
yovlisa, unda aRiniSnos, rom Tanamedrove saerTaSoriso 
sainvesticiosamarTlebrivi reJimi Zalzed mravalferovani da 
kompleqsuri sakiTxia, rac naTlad dadasturda winamdebare 
sadisertacio naSromSi ganxiluli TemebiT. amasTan, qarTuli 
sainvesticiosamarTlebrivi reJimi garkveuli specifikurobiT 
xasiaTdeba da xSir SemTxvevaSi qarTuli sakanonmdeblo sivrce 
garkveul Sevsebasa da daxvewas saWiroebs. 

saqarTveloSi sainvesticio samarTlis ganviTareba, manamde 
arsebuli Canasaxovan mdgomareobaSi myofi savaWro 
urTierTobebis miuxedavad, mainc me-20 saukunis dasawyisSi moxda. 
es is periodia, rodesac saqarTvelom damoukidebloba moipova da 
Tavisuflad SeeZlo mieRo iseTi SidasamarTlebrivi aqtebi, 
romlebiTac sainvesticio sakiTxebis mowesrigeba moxdeboda. 
amasTan, swored am periodSi moxda sxva qveyanasTan ormxrivi 
SeTanxmebis dadeba, romlis mizanic qveynebs Soris ekonomikuri 
urTierTobebis ganviTareba/xelSewyoba iyo. mniSvnelovania is 
pirveli saerTaSoriso saarbitraJo dava, romelic saqarTveloSi 
ganxorcielebul ucxour investicias Seexeboda da romelmac 
didi gamoxmaureba hpova aramxolod qarTul, aramed sxvadasxva 
qveynis periodul gamocemebSi. e.w. `harimanis saqme~ SesaZlebelia 
iTqvas, rom dResac mniSvnelovania sainvesticio samarTlis 
ganviTarebis TvalsazrisiT da zogadad sakoncesio 
xelSekrulebidan gamomdinare samarTalurTierTobebis 
mowesrigebis kuTxiT.  

warmodgenil naSromSi erT-erTi mniSvnelovani adgili 
eTmoba investiciebis dacvis standartebsa da principebs. am mxriv, 
qarTuli kanonmdebloba SesabamosibaSia saerTaSoriso da 
evropul standartebTan, Tumca arsebobs ramdenime mniSvnelovani 
sakiTxi, romlebic calke unda gamoiyos.   

sadisertacio naSromSi mniSvnelovani yuradReba gamaxvilda 
ucxouri investiciebis dacvis sferoSi arsebul ormxriv da 
mravalmxriv saerTaSoriso SeTanxmebebzec. mravalmxrivi 
saerTaSoriso aqtebidan gansakuTrebuli yuradReba daeTmo 
`vaSingtonis konvencias~ da am konvenciis safuZvelze Seqmnil 
saarbitraJo centrs, romelic mowodebulia ganixilos 
investorsa da saxelmwifos Soris warmoSobili sainvesticio 
dava. faqtobrivad, disertaciis udidesi nawili swored 
aRniSnuli saarbitraJo centris saarbitraJo praqtikis analizsa 
da `vaSingtonis konvenciiT~ dadgenil mowesrigebas daeTmo, rac 
imiT aixsneba, rom dResdReobiT am konvenciaze ukeTesi 
samarTlebrivi mowesrigeba saerTaSoriso sainvesticio 
samarTlis sferoSi ar arsebobs. Sesabamisad, naSromSi saukeTeso 
praqtikis ganxilvis safuZvelze SemuSavebulia garkveuli 
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rekomendaciebi da msjelobebi, romelTa praqtikaSi 
gaTvaliswinebac mizanSewonilia. aRniSnuli gansakuTrebiT 
mniSvnelovania iseTi sakiTxebis gadawyvetisas, rogorebicaa 
investiciis ucxour investiciad kvalifikaciisas, investoris 
ucxoelad kvalifikaciisasa da ganxorcielebuli eqspropriaciis 
marTlzomierebis Sefasebisas. am TvalsazrisiT mniSvnelovania 
isic, rom qarTuli kanonmdebloba bevrs arafers ambobs 
zemoaRniSnul sakiTxebze. Sesabamisad, calsaxaa, rom is 
rekomendaciebi da saarbitraJo saqmeTa analizi xels Seuwyobs 
saerTaSoriso sainvesticio reJimebis da dadgenili standartebis 
sworad gaanalizebasa da praqtikaSi danergvas. 

rac Seexeba ormxriv sainvesticio xelSekrulebebs, rogorc 
naSromidan gamoCnda, isini, Tavis mxriv, ucxouri investiciebis 
dacvis mizniT aris dadebuli da, erTi mxriv, investiciis 
beneficiari saxelmwifos mier Sesabamisi valdebulebebis 
dakisrebasa da meore mxriv, ucxouri investiciebis ama Tu im 
qveyanaSi waxalisebas emsaxureba. kvlevis Sedegad gamoikveTa, rom 
saxelmwifos mier ormxrivi sainvesticio xelSekrulebis 
gaformeba xels uwyobs ucxouri investiciebis mozidvas, rac 
SesaZlebelia ar ganxocieldes an mcire odenobiT moxdes aseTi 
xelSekrulebis ararsebobis SemTxvevaSi. 

ormxrivi sainvesticio xelSekrulebebis absoluturi 
umravlesoba mcire moculobisaa da sami nawilisagan Sedgeba. 
rogorc wesi, pirveli nawili moicavs ganmartebebs. aq ZiriTadad 
mocemulia investorisa da investiciis cnebebi. meore nawili 
iTvaliswinebs investiciebis dacvis ZiriTad standartebTan 
dakavSirebul regulirebebs. am nawiliT awesrigeben iseT 
sakiTxebs, rogoricaa samarTliani da Tanaswori mopyroba, sruli 
dacva da usafrTxoeba, diskriminaciis akrZalva, investoris 
dacvis erovnuli da upiratesi xelSewyobis reJimebi, 
eqspropriaciisgan damcavi normebi da likviduri saxsrebis 
Tavisufali transferis ufleba. 959  mesame nawili ki gardamaval 
debulebebs Seexeba, romelic ormxrivi sainvesticio 
xelSekrulebis droSi moqmedebasa da Sewyveta/gagrZelebis wesebs 
Seicavs. 

amasTan, kvlevis Sedegad naTeli gaxda, rom Tanamedrove 
ormxrivi sainvesticio xelSekrulebebi sainvesticio samarTalSi 
metad mniSvnelovan erovnuli da upiratesi xelSewyobis reJimebs 
iTvaliswinebs. aRniSnuli principebis ormxriv sainvesticio 
xelSekrulebebSi asaxva ucxouri investiciebis daculobisTvis 
aSkarad saWiro da aucilebeli berketia investorebisaTvis. am 
TvalsazrisiT mniSvnelovania eqspropriaciis cnebis ormxriv 
sainvesticio xelSekrulebebSi asaxva da eqspropriaciis 
sanacvalgebo anazRaurebis sakiTxi, romelic sakmaod 
problemuria aramxolod ucxo saxelmwifoebis, aramed 
saqarTvelos mier dadebul ormxriv sainvesticio 
                                                             
959Dolzer R., Schreuer C., Principles of International Investment Law, Oxford University Press, 2012, p 
13. 
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xelSekrulebebSic. ganviTarebuli qveynebis umravlesoba 
Tanxmdeba eqspropriaciis Sedegad asanazRaurebeli Tanxis 
odenobis zogad principze, romelic Tavisebur gamoxatulebas 
hpovebs ama Tu im ormxriv sainvesticio xelSekrulebaSi. 

winamdebare kvlevis mniSvnelovani nawili eTmoba ormxrivi 
sainvesticio xelSekrulebebis rols investorsa da investiciis 
beneficiar saxelmwifos Soris warmoSobil davasTan 
dakavSirebiT gamosayenebeli materialuri samarTlis 
gansazRvraSi. yuradReba gamaxvilebulia konkretul ormxriv 
sainvesticio xelSekrulebebSi mocemul normebze, rac xSir 
SemTxvevaSi davis gadawyvetaSi erT-erT umniSvnelovanes rols 
asrulebs. aqve unda aRiniSnos, rom ormxriv sainvesticio 
xelSekrulebaSi gansazRvruli gamosayenebeli samarTlis 
muxlebi erTmaneTisagan gansxvavebulia. maTi umetesoba davis 
mimarT gamosayenebel samarTlis kuTxiT miuTiTebs oriveze – 
erovnul da saerTaSoriso samarTalze. muxlebis nawili ki 
Seicavs miTiTebas mxolod investiciis beneficiari saxelmwifos 
samarTalze. amasTan, arsebobs e.w. Sereuli tipis muxlebic. es 
ukanaskneli didi sifrTxiliT unda iqnas Sefasebuli, vinaidan 
aRniSnuli muxlebi Seicavs miTiTebas sxvadasxva wyaroze, 
romlebic gamokvleuli da gamoyenebuli unda iqnas davis 
ganmxilveli saarbitraJo tribunalis mier. 

naSromSi erT-erTi mniSvnelovani sakiTxi (problema), 
romelic gaanalizda, Seexeboda saxelmwifos sakuTrebaSi 
arsebuli qonebis privatizebis da am mizniT dadebuli 
sainvesticio kontraqtis samarTlebrivi bunebis kvlevis sakiTxs. 
aRniSnuli sakiTxis Seswavlisas gamoikveTa, rom, Tu investori 
saxelmwifosgan SeiZens saxelmwifos sakuTrebaSi arsebul 
qonebas da am qonebaze sainvesticio proeqts ganaxorcielebs, 
qonebis SeZenis xelSekruleba qarTuli sasamarTlo praqtikis 
mixedviT, iqneba administraciulsamarTlebrivi bunebis da 
Sesabamisad, davis warmoSobis SemTxvevaSi misi gadawyveta moxdeba 
sasamarTloSi administraciuli kolegiis meSveobiT. Sesabamisad, 
SesaZloa kiTxvis niSnis qveS dadges investorsa da saxelmwifos 
Soris dadebul sainvesticio kontraqtSi arsebuli saarbitraJo 
wesiT davis gadawyvetis meqanizmis arseboba/gamoyeneba, radgan 
sasamarTlo praqtika `saxelmwifo qonebis Sesaxeb~ saqarTvelos 
kanonis safuZvelze dadebul sainvesticio kontraqts 
administraciuli bunebis xelSekrulebad miiCnevs, rac imas 
gulisxmobs, rom, magaliTad, eqspropriaciis dros gasaCivreba 
unda moxdes individualuri administraciul-samarTlebrivi aqtis 
(an administraciuli xelSekrulebis) mimarT dadgenili wesebiT 
da ara arbitraJiT.   

zemoaRniSnulidan gamomdinare, sasamarTlos dadgenili 
praqtikiT arbitraJis muxls sainvesticio kontraqtSi SesaZloa 
garkveulwilad azric ki daekargos, rac, cxadia, gamarTlebulad 
ar unda iqnas miCneuli. amdenad, rodesac saubaria sainvesticio 
kontraqtis samarTlebriv bunebaze, zemoT ganxiluli sasamarTlo 



  245 

praqtika aucileblad mxedvelobaSi unda iqnas miRebuli, radgan 
praqtikaSi xSiria SemTxveva, rodesac investori imyofeba 
gaugebar mdgomareobaSi da mas ar SeuZlia prognozireba imisa, 
mis mier dadebuli sainvesticio kontraqti sabolood 
sasamarTlos administraciuli kolegiis gansjadi iqneba, 
samoqalaqosi Tu arbitraJis. aseTi gaurkvevloba, ra Tqma unda, 
uaryofiTad aisaxeba sainvesticio garemos ganviTarebisa da 
gaumjobesebis procesze. aRniSnuliT SesaZloa garkveuli 
problemebi Seiqmnas Tundac evropasTan asocirebis 
TvalsazrisiTac, radgan, rogorc winamdebare sadisertacio 
naSromSi iqna gaanalizebuli, evropuli 
sainvesticiosamarTlebrivi reJimisTvis msgavsi tipis 
samarTlebrivi mowesrigeba an/da sasamarTlo praqtika sakmaod 
ucxoa. amgvarad, qarTulma sasamarTlom sworad unda Seafasos 
sainvesticio kontraqtis samarTlebrivi buneba da Sinaarsi. 

amasTan, miuxedavad navTobisa da gazis sferoSi, rogorc 
yvelaze mniSvnelovan sainvesticio dargSi, qarTuli 
kanonmdeblobiT sxvadasxva sakiTxis amomwuravi da erTi SexedviT 
investoris interesebze orientirebuli mowesrigebisa, praqtikuli 
TvalsazrisiT warmoiSoba metad mniSvnelovani sakiTxi, romelic 
dakavSirebulia im periodTan, romelsac `navTobisa da gazis 
Sesaxeb~ saqarTvelos kanoni adgens. kerZod, rogorc aRiniSna, 
kanoni miuTiTebs misi amoqmedebidan 25 wlian periodze, romlis 
ganmavlobaSic qarTul kanonmdeblobaSi ganxorcielebuli 
sakanonmdeblo cvlilebebi, romlebic gaauaresebs investoris 
uflebebs, ar Seexeba sainvesticio kontraqtebs.   Sesabamisad, 
imis gaTvaliswinebiT, rom `navTobisa da gazis Sesaxeb~ 
saqarTvelos kanoni ZalaSi Sevida 1999 wlis 1 maiss, 25 wliani 
periodi sruldeba 2024 wlis 1 maiss. amgvarad, grZelvadian 
sainvesticio kontraqtebs SesaZloa garkveuli safrTxe Seeqmnas, 
radgan 2024 wlamde sakmaod mcire periodia darCenili. 
Sesabamisad, am mimarTulebiT samomavlod kanonmdeblobis midgoma 
da mowesrigeba unda Seicvalos, raTa amiT safrTxe ar Seeqmnas 
ucxouri investiciebis mozidvas, radgan grZelvadian 
perspeqtivaSi ar aris gamoricxuli, rom investorma 
kanonmdeblobis amgvari mowesrigebis pirobebSi uari Tqvas 
investiciis ganxorcielebaze. amdenad, praqtikuli TvalsazrisiT, 
sakanonmdeblo doneze gadasawyvetia aRniSnuli sakiTxi, raTa 
qarTuli kanonmdebloba kidev ufro metad dauaxlovdes 
saerTaSoriso da evropul standartebs.  

rac Seexeba uSualod investiciis cnebas, Tanamedrove 
iuridiuli literatura da saerTaSoriso saarbitraJo praqtika 
Tanxmdeba imaze, rom investiciis erTiani universaluri 
ganmarteba ar arsebobs da ormxrivi sainvesticio 
xelSekrulebebis umravlesoba cdilobs investiciis definicia 
rac SeiZleba farTod Camoayalibos, raTa amiT investiciis meti 
sfero iqnas gaTvaliswinebuli. am TvalsazrisiT mniSvnelovania 
saqarTvelos mier dadebuli ormxrivi sainvesticio 
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xelSekrulebebic, romelTa analizis Sedegad, SeiZleba iTqvas, 
rom garkveuli evoluciuri momentebi SeiniSneba. kerZod, uaxlesi 
ormxrivi sainvesticio xelSekrulebebi investicias ufro farTod 
ganmartavs (aRniSnuli SeiniSneba saqarTvelos mier dadebul 
araerT ormxriv sainvesticio xelSekrulebaSi), rac calsaxad 
ucxoeli investoris daculobisTvis ufro myari garantiebis 
Seqmnas gulisxmobs. 

kvlevis Sedegad aseve gamoikveTa, rom evrokavSiris 
qveynebSi `lisabonis SeTanxmebam~ calsaxad axleburad 
moawesriga sainvesticio politika, rac imaSi gamoixateba, rom 
ormxrivi sainvesticio xelSekrulebebis dadeba evropul qveynebs 
calke aRar SeuZliaT da isini TamaSis/qcevis wesebis erTian 
`evropul~ wess `emorCileba~. aseve, mniSvnelovania, rom 2012 wels 
evrokomisiis mier SemuSavebuli winadadebis Tanaxmad, romelic 
evrokavSiris pasuxismgeblobebTan dakavSirebul CarCoebs 
adgenda, ganisazRvra, rom finansuri pasuxismgebloba konkretuli 
qmedebis Camden subieqts unda dakisreboda. 960  e.i. Tu ucxoel 
investors evrokavSiris an misi romelime organos qmedebis 
safuZvelze mieniWeboda kompensaciis miRebis ufleba, 
pasuxismgeblobac evrokavSirs daekisreboda, xolo, Tu zianis 
momtani qmedeba wevri qveynis mier iqneboda ganxorcielebuli, 
Sesabamisad, pasuxismgebelic wevri qveyana gaxdeboda.961 aRniSnuli 
wesebi mniSvnelovania investoris uflebebis dacvis 
TvalsazrisiT.  

mniSvnelovania isic, Tu ra statusiT ganagrZobs arsebobas 
saqarTvelosa da evrokavSiris wevr saxelmwifoebs Soris 
dadebuli ormxrivi sainvesticio xelSekrulebebi mas Semdeg, rac 
ZalaSi Sevida `lisabonis SeTanxmeba~. imis gaTvaliswinebiT, rom 
saqarTvelos mier `lisabonis SeTanxmebamde~ dadebuli ormxrivi 
sainvesticio xelSekrulebebi moqmedebda da Sesabamisad, 
iuridiuli Zalis mqone iyo, miuxedavad `lisabonis SeTanxmebisa~, 
aseTi ormxrivi sainvesticio xelSekrulebebi mainc moqmedebs. 
amgvarad, evrokavSiris wevri saxelmwifos investoris (magaliTad, 
italieli investoris) investiciis daculobis mimarT moqmedebs 
saqarTvelosa da italias Soris dadebuli xelSekruleba. am 
TvalsazrisiT, sainteresoa saqarTvelos mier evrokavSirTan 
dadebuli `asocirebis Sesaxeb SeTanxmeba~. imis gaTvaliswinebiT, 
rom `asocirebis Sesaxeb SeTanxmebis~ normebi investiciebTan 
dakavSirebiT ZiriTad saxelmZRvanelo principebs adgens, SeiZleba 
iTqvas, rom igi warmoadgens erTgvar SeTanxmebas, romelic 
ormxriv sainvesticio xelSekrulebas hgavs. amgvarad, SeTanxmebas 

                                                             
960 Titi C., Institutional Developments in Investor-State Dispute Settlemen and Arbitration Under tha 
Auspices of the International Centre for Settlement of Investment Disputes, European Yearbook of 
International Economic Law, editors: Christoph Herrmann, Markus Krajewski, Jorg Philipp Terhechte, 
Berlin, Heidelberg, Springer Publishing, 2015, p 325.  
961 Titi C., Institutional Developments in Investor-State Dispute Settlemen and Arbitration Under tha 
Auspices of the International Centre for Settlement of Investment Disputes, European Yearbook of 
International Economic Law, editors: Christoph Herrmann, Markus Krajewski, Jorg Philipp Terhechte, 
Berlin, Heidelberg, Springer Publishing, 2015, pp 325-326. 



  247 

gansakuTrebuli iuridiuli statusi aqvs aramxolod 
sainvesticio sakiTxebTan mimarTebiT, aramed, zogadad, qarTuli 
samarTlis evropul samarTalTan harmonizebis TvalsazrisiTac. 

zemoaRniSnulidan gamomdinare, sadisertacio naSromis erT-
erTi umniSvnelovanesi mizani, rom gaanalizebuliyo evropuli 
sainvesticio samarTlis ZiriTadi tendenciebi, miRweul iqna, 
radgan is midgomebi, romlebic mocemulia evrokavSiris 
masStabiT, SeiZleba iTqvas, garkveulwilad unificirebul 
marTlwesrigSi ukve saqarTvelosTvisac aqtualuria. am 
TvalsazrisiT mniSvnelovani sakiTxi, rac winamdebare naSromSi 
msjelobis sagnad iqca, Seexeboda saqarTvelos mier evrokavSiris 
wevr qveynebTan ukve arsebuli ormxrivi sainvesticio 
xelSekrulebebis moqmedebas.   

qarTul sainvesticiosamarTlebriv reJimTan da zogadad, 
investiciis daculobasTan dakavSirebiT saubrisas aucileblad 
calke unda aRiniSnos da gamoiyos is `ucnauri samarTlebrivi 
konstruqcia~, romelic `saxelmwifo qonebis Sesaxeb~ 962 
saqarTvelos kanonis me-20 muxlSia mocemuli. kerZod, kanonis me-
20 muxlis me-6 punqtis Tanaxmad, saxelmwifo qonebis privatizebis 
mizniT dadebuli Sesabamisi xelSekrulebiT gaTvaliswinebuli 
saprivatizebo pirobebis darRvevis gamo xelSekrulebis 
calmxrivad moSlis SemTxvevaSi privatizebuli qoneba brundeba 
saxelmwifo sakuTrebaSi, xolo am qonebaze registrirebuli 
mesame piris (pirTa) ipoTekis ufleba (uflebebi) uqmdeba, Tu 
qonebis ipoTekiT datvirTvamde sajaro reestrSi uZravi nivTis 
Sesaxeb CanawerSi registrirebulia saprivatizebo valdebulebis 
(valdebulebebis) amsaxveli Sesabamisi informacia. amasTanave, 
qonebis SemZens saxelmwifo ar aunazRaurebs gadaxdil Tanxebsa 
da gaweul xarjebs.  

aRniSnuli normiT dadgenilia erTgvari sanqcia, romelic 
eqspropriaciis tolfasadac SeiZleba CaiTvalos. kerZod, 
zemoaRniSnuli normis saSualebiT im SemTxvevaSi, Tu investori 
(am SemTxvevaSi ar aqvs mniSvneloba ucxoeli iqneba is Tu 
adgilobrivi) Tundac umniSvnelo sainvesticio valdebulebasac 
ki ver Seasrulebs, igi kargavs TiTqmis yovelgvar gaumjobesebas, 
kapitals da a.S, rac man investiciis saxiT ganaxorciela. 
citirebuli norma ICSID arbitraJSi davis ganxilvis dros, 
SesaZloa, mizanSewonilad ar iqnas miCneuli `vaSingtonis 
konvenciis~ 42-e muxlSi arsebuli Canaweris mixedviT963 da davis 
ganmxilvelma tribunalma am normas saerTaSoriso samarTliT 
aRiarebuli principebis sawinaaRmdego Sefaseba misces. es imas 
niSnavs, rom tribunalma SesaZlebelia ar gamoiyenos es 
samarTlis norma sayovelTaod aRiarebul samarTlebriv 

                                                             
962  sqarTvelos sakanonmdeblo macne, 48, 09/08/2010; saregistracio kodi: 
040.110.030.05.01.004.174.  
963 `vaSingtonis konvenciis~ 42-e muxlze da erovnuli kanonmdeblobis, rogorc 
sainvesticio davis mimarT gamoyenebad samarTalze msjeloba ixileT 
winamdebare disertaciis VII TavSi.  
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principebTan winaaRmdegobis gamo. amasTan, zemoT dasaxelebuli 
norma seriozul winaaRmdegobebs da dabrkolebebs Seuqmnis 
ucxouri investiciebis mozidvasac saqarTveloSi. umTavresi, rac 
am normis sworad ganmartebisTvis unda iqnas gaTvaliswinebuli, 
aris is, rom investoris mier sainvesticio kontraqtis pirobebis 
Tundac umniSvnelod darRveva ar unda gaxdes misTvis iseTi 
sanqciebis dawesebis safuZveli, rogoric miTiTebulia 
gansaxilvel muxlSi. Sesabamisad, normis miznebidan gamomdinare, 
umTavresia, rom misi praqtikaSi gamoyenebis dros sasamarTlom (an 
arbitraJma) sworad Seafasos kontraqtis darRvevis simZime da 
intensivoba da zedapirulad ar ganmartos kanonis me-20 muxlis 
me-6 punqti.  

sadisertacio naSromSi yuradReba gamaxvilebulia 
saerTaSoriso sainvesticio davis gadawyvetis saSualebebzec. 
kerZod, rogorc ukve aRiniSna, davis gadawyvetis yvelaze 
gavrcelebul saSualebad ICSID arbitraJi miiCneva, Tumca 
saerTaSoriso sainvesticio samarTalSi gavrcelebulia davis 
gadawyveta mediaciiTa da konsiliaciiT. kvlevaSi Sefasebulia is, 
Tu ra specifika aqvs davis gadawyvetis sxvadasxva saSualebas da 
praqtikaSi romeli ufro misaRebia sainvesticio davis monawile 
mxareebisTvis. 

winamdebare naSromSi mniSvnelovani adgili uWiravs 
saerTaSoriso sainvesticio sferoSi davis warmoSobis yvelaze 
gavrcelebul SemTxvevas – eqspropriacias, romlis sxvadasxva 
saxisa da intensivobis mixedviT investorisTvis miyenebuli ziani 
gansxvavebulia. am TvalsazrisiT naSromSi detaluradaa 
ganxiluli eqspropriaciis dros warmoSobili urTierTobebis 
momwesrigebeli saerTaSoriso da erovnuli standartebi. aseve, 
gaanalizebulia kompensaciis sakiTxi, romelic yvelaze 
mniSvnelovania investiciis eqspropriaciis dros. amasTan, 
ganxilul iqna moraluri zianis dakisrebis marTlzomierebis 
sakiTxic, rodesac saxelmwifos mier imdenad intensiurad xdeba 
investoris uflebebis darRva, rom investors warmoeSoba ufleba 
moiTxovos aramxolod materialuri ziani, aramed moraluric. 
aRniSnuli ganxilulia qarTuli realobidan gamomdinarec, 
radgan erT-erT saqmeSi, sadac mopasuxes saqarTvelo 
warmoadgenda, pirdapir daisva sakiTxi qveynisTvis moraluri 
zianis dakisrebasTan dakavSirebiT. amasTan, detalurad iqna 
gaanalizebuli miyenebuli moraluri zianis daTvlisa da 
Sefasebis standartebic. 

mniSvnelovani sakiTxi, romelic ICSID arbitraJis 
saarbitraJo praqtikis Seswavlis Sedegad gaanalizda, Seexeba 
sainvesticio davaSi moraluri zianis dakisrebis sakiTxs. kerZod, 
saubaria, erTi mxriv, investorisTvis da meore mxriv, investoris 
beneficiari saxelmwifosTvis miyenebuli moraluri zianis 
anazRaurebaze. orive SemTxvevaSi saarbitraJo praqtika Zalzed 
specifikuri da araerTgvarovania. amasTan, unda aRiniSnos, rom 
moraluri zianis anazRaurebis sakiTxze msjelobisas didi 



  249 

mniSvneloba eniWeba sainvesticio davis mimarT gamosayenebel 
samarTals da aRniSnuli aqtualuri iyo saqarTvelos winaaRmdeg 
Setanil saarbitraJo sarCelSic. 

saerTaSoriso investiciebis dacvis erT-erTi mniSvnelovani 
safuZvelia is, Tu romel samarTals eqvemdebareba sainvesticio 
kontraqti. gamosayenebel samarTals sakmaod didi roli eniWeba 
sainvesticio davis sworad da samarTlianad gadawyvetis 
procesSi. investori da saxelmwifo sainvesticio kontraqtSi 
nebis avtonomiis gaTvaliswinebiT irCevs gamosayenebel 
samarTals, romelic gamoiyeneba im SemTxvevaSi, Tu 
ganxorcielebuli investiciidan dava warmoiSva. 964  mxareebs 
SeuZliaT, SeTanxmdnen SesaZlo davis mimarT gamosayenebel 
samarTalze, Tumca xSiria SemTxveva, rodesac mxareebs ar 
aurCeviaT gamosayenebeli samarTali. am TvalsazrisiT, Tu davis 
ganxilva ICSID arbitraJis mier xdeba, investoris uflebebi 
sakamod kargad iqneba daculi, radgan `vaSingtonis konvenciis~ 
Tanaxmad, davis mimarT gamoiyeneba investiciis beneficiari qveynis 
samarTali, Tumca Tu is winaaRmdegobaSi mova saerTaSorisod 
aRiarebul principebTan, maSin uSualod gamosayenebeli iqneba 
swored es saerTaSoriso standartebi da wesebi. aRniSnulisgan 
gansxvavebiT, sxva saarbitraJo institutebis mier davis 
gadawyvetis SemTxvevaSi gamosayenebeli samarTlis dadgena 
namdvilad problemuri da specifikuri sakiTxia, rac unda iTqvas, 
rom martivi sulac ar aris. am TvalsazrisiT, calke unda 
gamoiyos is specifika, rac ara ICSID arbitraJs, aramed sxva 
saarbitraJo institutebs aqvT sainvesticio davis ganxilvis 
procesSi. kerZod, imis gaTvaliswinebiT, rom, ICSID arbitraJis 
garda, sainvesticio davis gadawyveta sxva arbitraJebitac xdeba, 
praqtikuli TvalsazrisiT warmoiSoba araerTi mniSvnelovani 
problemuri sakiTxi. maT Soris yvelaze problemuria miRebuli 
saarbitraJo gadawyvetilebis ama Tu im qveyanaSi cnoba-
aRsrulebis sakiTxi. es problema ar dgas im SemTxvevaSi, Tu dava 
gadawyvetilia da Sesabamisad, saarbitraJo gadawyvetileba 
miRebuli aqvs ICSID arbitraJs, radgan mis mier miRebuli 
gadawyvetileba aris saboloo da saarbitraJo davis mopasuxe 
saxelmwifosTvis avtomaturad savaldebulo Zalis mqone da 
dauyovnebliv Sesasrulebeli.  

naSromSi yuradReba gamaxvilda aseve sainvesticio davis 
dros Segebebuli sarCelis aRZvris sakiTxze. kerZod, SeiZleba, 
Tu ara saxelmwifo, romelic mopasuxes warmoadgens, iyos 
Segebebuli sarCelis mosarCele mxare. saarbitraJo tribunalebi 
iReben iseT Segebebul sarCelebs, romlebic efuZneba investoris 
sarCels, romelic, Tavis mxriv, investorsa da saxelmwifos Soris 
ukve gaformebuli kontraqtidan gamomdinareobs. es ukanaskneli ki 
unda Seicavdes arbitraJis muxls. mniSvnelovania, ganisazRvros, 
                                                             
964 Besch M., Typical Questions Arising within Negotiations, International Investment Law, edited by 
Marc Bungenberg, Jorn Griebel, Stephan Hobe, August Reinisch, Yun-I Kim, Baden-Baden, Hart 
Publishing,  2015, p 97.  



  250 

Tu ra moculobiT gaaCnia saxelmwifos Segebebuli sarCelis 
wardgenis ufleba. aseTi ufleba, rogorc wesi, mocemulia Tavad 
investiciis beneficiari saxelmwifos mier investorisaTvis 
gakeTebuli `SeTavazebidan~, romelic am qveynis kanonmdeblobaSia 
gawerili an rogorc es ufro xSirad xdeba, am uflebas 
investoris saxelmwifosTan dadebuli sainvesticio kontraqti 
Seicavs. 965  amgvarad, garda imisa, rom Segebebuli sarCeli unda 
iyos saaritraJo SeTanxmebidan gamomdinare, igi aseve 
dakavSirebuli unda iyos investoris mier aRZrul sarCelTan. 
miuxedavad amisa, rogorc ganxiluli saqmeebidan gamoCnda, 
praqtikaSi mainc problemuria saxelmwifos mier aRZrul 
Segebebul sarCelTan dakavSirebuli sakiTxebis ganxilva. 
Sesabamisad, yovel konkretul SemTxvevaSia gasarkvevi, aqvs Tu 
ara saxelmwifos sainvesticio kontraqtidan gamomdinare 
Segebebuli saarbitraJo sarCelis wardgenis ufleba.  

rac Seexeba sxva saarbitraJo tribunalebis mier miRebul 
gadawyvetilebebs, maTi cnoba-aRsruleba aseTi reJimiT ar xdeba 
da misi konkretul qveyanaSi cnoba-aRsrulebis procesi `niu 
iorkis konvenciiT~ dadgenil wesebs eqvemdebareba. saarbitraJo 
warmoebis Sedegis aRsrulebis sakiTxi Zalian gansxvavebulia 
erTmaneTisgan, rodesac davas erT SemTxvevaSi ICSID arbitraJi, 
xolo meore SemTxvevaSi sxva saarbitraJo institutebi 
(tribunalebi) ixilavs. es sakiTxi qarTuli sinamdvilisTvis 
mniSvnelovania ramdenime TvalsazrisiT. kerZod, rogorc aRiniSna, 
im pirobebSi, rodesac saqarTvelos uzenaesi sasamarTlos 
praqtikiT sainvesticio kontraqti xSir SemTxvevaSi 
administraciulsamarTlebrivi bunebis mqone xelSekrulebad 
ganimarteba da misgan gamomdinare dava 
administraciulsamarTlebrivi bunebis mqoned miiCneva, ar aris 
gamoricxuli, rom gadawyvetilebis cnoba-aRsrulebas problema 
Seeqmnas sajaro wesrigTan winaaRmdegobis gamo. im SemTxvevaSic 
ki, Tu saqarTvelos uzenaesi sasamarTlo sazRvargareT 
gamotanili saarbitraJo gadawyvetilebis cnoba-aRsrulebas „niu 
iorkis konvenciiT“ moaxdens, romeliTac saarbitraJo 
gadawyvetilebis sxva qveyanaSi cnoba-aRsrulebis procesi 
sazRvargareT gamotanili sasamarTlos gadawyvetilebis 
ucxoeTSi aRsrulebis procesze metad gaamartiva, 966  mainc 
warmoiSoba cnoba-aRsrulebis problema. kerZod, am konvenciis me-5 
muxlis me-2 punqtis `b~ qvepunqtis Tanaxmad, saarbitraJo 
gadawyvetilebis ama Tu im qveyanaSi cnoba-aRsruleba ar moxdeba, 
Tu es gadawyvetileba ewinaaRmdegeba am qveynis sajaro wesrigs.  

sajaro wesrigis erT-erTi gamovlineba SesaZloa is iyos, 
rom qarTuli sasamarTlo praqtikis mixedviT sainvesticio 

                                                             
965 Veenstra-Kjos H. E., Counter-Claims by Host States in Investment Dispute Arbitration “Without 
Privity”, New Aspects of International Investment Law, edited by Philippe Kahn, Thomas W. Walde, 
Leiden, Boston, 2007, p 599. 
966Ware J. S., Principles of Alternative Dispute Resolution, third edition, West Academic Publishing, 
2016, p 202.  
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kontraqti administraciulsamarTlebrivi bunebisaa da 
Sesabamisad, masze kerZosamarTlebrivi ganxilva, miT umetes ki 
saarbitraJo warmoeba, swored sajaro wesrigTan sawinaaRmdegod 
iqnas miCneuli. Sesabamisad, arsebobs minimaluri albaToba imisa, 
rom sazRvargareT gamotanili saarbitraJo gadawyvetilebis 
cnoba-aRsruleba saqarTveloSi ar moxdes. 967  es midgoma rom 
SesabamisobaSi araa saerTaSoriso da evropul standartebTan, 
calsaxaa. saqarTvelos uzenaesma sasamarTlom ar unda dauSvas, 
rom cnoba-aRsrulebis dros kiTxvis niSnis qveS dadges 
saarbitraJo SeTanxmebis namdviloba imitom, rom sainvesticio 
kontraqti SesaZloa sajarosamarTlebriv xasiaTs atarebdes. 
sasamarTlom am mizeziT sajaro wesrigTan winaaRmdegobis gamo 
investors, romlis sasargeblod gamotanili gadawyvetilebis 
cnoba-aRsrulebac xdeba, uari ar unda uTxras, radgan amiT 
dairRveva is ZiriTadi principebi, rac zogadad, axasiaTebs 
saarbitraJo warmoebas da sainvesticio samarTals. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                             
967 miuxedavad imisa, rom saqarTvelos uzenaes sasamarTlos jer kidev 2004 wels 
aqvs msjeloba imasTan dakavSirebiT, rom ar aqvs mniSvneloba qarTuli 
samarTliT ra formaluri wesi iyo xelSekrulebis dadebisTvis 
gaTvaliswinebuli, mainc miiCneva, rom xelSekruleba namdvilia da Sesabamisad 
veravin miuTiTebs cnoba-aRsrulebis etapze, rom arsebobs saarbitraJo 
gadawyvetilebis cnoba-aRsrulebaze uaris Tqmis safuZvlebi. swored ase unda 
ganmartos saqarTvelos uzenaesma sasamarTlom, Tu saxelmwifo rodesme 
miuTiTebs, rom saarbitraJo gadawyvetilebis cnoba-aRsruleba imitom ar unda 
moxdes, rom esa Tu is xelSekruleba misi sasamarTlo praqtikiT 
administraciuli xasiaTisaa.  
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saqarTvelos uzenaesi sasamarTlos gadawyvetilebebi 

 
 

1. saqarTvelos uzenaesi sasamarTlos samoqalaqo, 
samewarmeo da gakotrebis saqmeTa palatis 2004 wlis 2 aprilis¹a-
204-S-43-03 ganCineba; 

2. saqarTvelos uzenaesi sasamarTlos administraciul 
saqmeTa palatis 2007 wlis 11 oqtombris bs-442-420(g-07) 
gadawyvetileba.  

3. saqarTvelos uzenaesi sasamarTlos administraciul 
saqmeTa palatis 2007 wlis 15 noembris bs-827-789(g-07) 
gadawyvetileba.  

4. saqarTvelos uzenaesi sasamarTlos samoqalaqo 
saqmeTa palatis 2015 wlis 6 ivlisis a-952-S-23-2016 gadawyvetileba; 

5. saqarTvelos uzenaesi sasamarTlos administraciul 
saqmeTa palatis 2017 wlis 23 Tebervlis bs-961-952(g-16) 
gadawyvetileba.  
 
 

saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi 
 

1. saqarTvelos sakonstitucio sasamarTlos 2002 wlis 30 
dekembris 1/3/136 gadawyvetileba 
 

 

normatiuli aqtebi 

 

kanonebi 

 
1. saqarTvelos konstitucia; 
2. `navTobisa da gazis Sesaxeb~ saqarTvelos kanoni; 
3. `investiciebis saxelmwifo mxardaWeris Sesaxeb~ 

saqarTvelos kanoni; 
4. `sazRvargareTis qveynebisa da kompaniebisaTvis koncesiis 

gacemis wesis Sesaxeb~ saqarTvelos kanoni; 
5. `sainvesticio saqmianobis xelSewyobisa da garantiebis 

Sesaxeb~ saqarTvelos kanoni; 
6. `saxelmwifo qonebis Sesaxeb~ saqarTvelos kanoni; 
7. `arbitraJis Sesaxeb~ saqarTvelos kanoni; 
8. `aucilebeli sazogadoebrivi saWiroebisaTvis sakuTrebis 

CamorTmevis wesis Sesaxeb~ saqarTvelos kanoni; 
9. `saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos 

kanoni; 
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saerTaSoriso aqtebi 

  

mravalmxrivi saerTaSoriso xelSekrulebebi 

 
1. „saxelmwifosa da sxva saxelmwifos subieqtebs Soris 

arsebuli sainvesticio davebis mogvarebis Sesaxeb“ 1965 
wlis vaSingtonis konvencia (ICSID); 

2. `energetikis qartia~ (ECT); 
3. Crdilo amerikis Tavisufali savaWro SeTanxmeba (NAFTA); 
4. aziis samxreT-aRmosavleT qveynebis gaerTianebis mier 

miRebuli SeTanxmeba (ASEAN); 
5. `venis konvencia saxelSekrulebo samarTlis Sesaxeb~; 

 
 

ormxrivi xelSekrulebebi  

 
1. `asocirebis Sesaxeb SeTanxmeba erTis mxriv, saqarTvelosa 

da meores mxriv, evrokavSirs da evropis atomuri energiis 
gaerTianebas da maT wevr saxelmwifoebs Soris~; 

2. `saqarTvelosa da estoneTis respublikas Soris 
investiciebis waxalisebisa da urTierTdacvis Sesaxeb~ 
SeTanxmeba; 

3. saqarTvelos mTavrobasa da fineTis respublikis mTavrobas 
Soris investiciebis waxalisebisa da dacvis Sesaxeb 
SeTanxmeba; 

4. saqarTvelos mTavrobasa da SvedeTis samefos mTavrobas 
Soris investiciebis waxalisebisa d ormxrivi dacvis 
Sesaxeb SeTanxmeba; 

5. SeTanxmeba `saqarTvelos mTavrobasa da quveiTis 
saxelmwifos mTavrobas Soris investiciebis waxalisebisa 
da urTierTdacvis Sesaxeb~; 

6. `SeTanxmeba saqarTvelos mTavrobasa da azerbaijanis 
respublikis mTavrobas Soris investiciebis waxalisebisa da 
urTierTdacvis Sesaxeb~; 

7. `SeTanxmeba saqarTvelos mTavrobasa da somxeTis 
respublikis mTavrobas Soris investiciebis waxalisebisa da 
urTierTdacvis Sesaxeb~ 

8. `SeTanxmeba saqarTvelos mTavrobasa da yirgizeTis 
respublikis mTavrobas Soris investiciebis waxalisebisa da 
urTierTdacvis Sesaxeb~; 

9. `SeTanxmeba saqarTvelos mTavrobasa da italiis 
respublikis mTavrobas Soris investiciebis waxalisebisa da 
urTierTdacvis Sesaxeb~; 

10. `SeTanxmeba saqarTvelos mTavrobasa da moldovas 
respulbikis mTavrobas Soris investiciebis waxalisebisa da 
urTierTdacvis Sesaxeb~; 
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11. `SeTanxmeba saqarTvelos mTavrobasa da rumineTis mTavrobas 
Soris investiciebis waxalisebisa da urTierTdacvis 
Sesaxeb~; 

12. `SeTanxmeba saqarTvelos respublikis mTavrobasa da 
israelis saxelmwifos mTavrobas Soris investiciebis 
ormxrivi dacvisa da waxalisebis Sesaxeb~; 

13. `xelSekruleba saqarTvelos respublikis mTavrobasa da 
didi britaneTisa da CrdiloeT irlandiis gaerTianebuli 
samefos mTavrobas Soris kapitaldabandebebis waxalisebisa 
da dacvis Sesaxeb~; 

14. `SeTanxmeba saqarTvelos respublikis mTavrobasa da CineTis 
saxalxo respublikis mTavrobas Soris investiciebis 
ormxrivi dacvisa da waxalisebis Sesaxeb~; 

15.  `SeTanxmeba saqarTvelos respublikis mTavrobasa da 
saberZneTis respublikis mTavrobas Soris investiciebis 
waxalisebisa da urTierTdacvis Sesaxeb~; 

16. `SeTanxmeba saqarTvelos mTavrobasa da TurqmeneTis 
mTavrobas Soris investiciebis waxalisebisa da 
urTierTdacvis Sesaxeb~; 

17. saqarTvelosa da niderlandebis samefos Soris dadebuli 
ormxrivi sainvesticio SeTanxmeba; 

18.  `SeTanxmeba saqarTvelosa da avstriis respublikas Soris 
investiciebis waxalisebisa da dacvis Sesaxeb~; 

19. `SeTanxmeba saqarTvelos mTavrobasa da SvedeTis samefos 
mTavrobas Soris investiciebis waxalisebisa da ormxrivi 
dacvis Sesaxeb~; 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


