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winasityvaoba 

 

Tavisufali sazogadoeba efeqturi marTlmsajulebis gareSe 

warmoudgenelia. liberalizaciis is gza, romelsac axalgazrda qarTuli 

saxelmwifo ramdenime wlis win daadga, SesaZloa did warmatebebTan erTad 

didi xifaTis momtanic aRmoCndes, Tu Tavisufali bazris pirobebSi 

samarTlebrivi balansis arsebobaze pasuxismgebeli institutebi 

dakisrebul amocanebs ver Seasruleben. samoqalaqo brunvis 

arastabiluroba TavisTavad gulisxmobs kerZosamarTlebrivi davebis 

raodenobis zrdas. aseT pirobebSi samoqalaqo marTlmsajuleba ara 

mxolod uflebamosilia, aramed valdebulic aris gamoiyenos davis 

gadawyvetis saerTaSoriso doneze gamocdili da metnaklebad efeqturi 

meqanizmebi, ar CamorCes sazogadoebrivi ganviTarebis daCqarebul temps da 

momzadebuli Sexvdes im siurprizebs, romelsac Tavisufali bazari TiTqmis 

yoveldRiurad sTavazobs.  

sasamarTlos ‘’momsaxurebis’’ xelmisawvdomoba erTerTi yvelaze 

aqtualuri problemaa, romlis winaSec metad Tu naklebad ganviTarebuli 

saxelmwifoebi erTnairad dganan. ukanaskneli aTwleulebis ganmavlobaSi 

sasamarTlo da iuridiuli momsaxurebis xarjebis ganuxreli zrda 

sxvadasxva samarTlebrivi stilisa Tu tradiciebis mqone marTlwesrigebs 

aiZulebs, eZebon ufro iafi da efeqturi saSualebebi, rac erTi mxriv 

marTlmsajulebis gantvirTvas, meore mxriv ki -- arsebuli davebis realur 

gadawyvetas uzurnvelyofs. arbitraJi da mediacia swored is meqanizmebia, 

romlebsac samoqalaqo marTlmsajulebisaTvis fasdaudebeli daxmarebis 

gaweva SeuZliaT, Tu maTi samarTlebrivi regulireba da gamoyenebis 

praqtika msoflios progresul nawilSi arsebul gamocdilebas da 

standartebs dauaxlovdeba. SeiZleba gadauWarbeblad iTqvas, rom qarTveli 

iuristebi uproblemod SeZleben am arc Tu ise advili amocanis 

Sesrulebas, Tu saTanado survili da neba iqneba. aRniSnuli Tanabrad 

Seexeba rogorc saxelmwifos, aseve kerZo seqtorsa da sazogadoebriv 

institutebs. davis gadawyvetis alternatiuli formebisa da saSualebebis 
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gamoyeneba is sferoa, sadac sajaro da kerZo interesis koordinirebisa da 

Tanxvedris gareSe araferi gamova.  

warsulisa da dRevandelobis gaTvaliswinebiT rogorc samarTalSi, 

aseve humanitarul mecnierebaTa sxva dargebSi arc Tu mcirea iseTi 

institutebi, romlebic sruliad axalni arian qarTuli sazogadoebisaTvis. 

ar arsebobs maTi gamoyenebis praqtika da Sesabamisi Teoriuli baza. aseTi 

institutebis ricxvs arbitraJi da mediaciac miekuTvneba. davis gadawyvetis 

alternatiuli formebisadmi Cemi interesi swored maTi SeuswavleblobiT 

aris ganpirobebuli. arbitraJis samarTlebrivi regulirebis Tanamedrove 

problemebs mieZRvna rogorc Cemi sadisertacio naSromi samarTlis 

doqtoris akademiuri xarisxis mosapoveblad, aseve monografiac, romelic 

saerTaSoriso arbitraJis aqtualuri problemebis qarTveli 

iuristebisaTvis gacnobis mokrZalebul cdas warmoadgenda.  

SeiZleba iTqvas, rom winamdebare naSromi zemoaRniSnuli ‘’seriis’’ 

ideuri gagrZelebaa, Tumca Sinaarsobrivad damoukidebel kvlevas 

warmoadgens. am wignze muSaobisas Cemi umTavresi mizani davis gadawyvetis 

alternatiuli saSualebebis Teoriuli Sinaarsis da praqtikuli 

gamoyenebis SesaZleblobis qarTveli mkiTxvelisaTvis gacnoba iyo. amitom 

wigns arc aqvs da verc eqneba mediaciis aqtualuri problemebis 

yovlismomcveli analizisa da miT umetes am problemebis gadawyvetis 

pretenzia. es ufro evropuli da amerikuli doqtrinisa da praqtikis 

Taviseburi kompilaciaa, romelic garkveul warmodgenas Seqmnis mediaciis 

dadebiTi da uaryofiTi mxareebisa da qarTul samarTlebriv sivrceSi misi 

gamoyenebis mizanSewonilobis Sesaxeb. 

mediacia, iseve rogorc arbitraJi, ‘’iuristebis biznesia’’ Tumca 

jerjerobiT misi ganviTarebis done saqarTveloSi nulovan niSnulTan 

Zalian axlosaa. yovelgvari gadaWarbebis gareSe SeiZleba iTqvas, rom es 

aris uzarmazari resursi, romelic jer kidev elodeba Tavis dros da 

praqtikul gamoyenebas. CemTvis gansakuTrebuli pativia, rom es wigni 

Tbilisis saxelmwifo universitetis iuridiul fakultetze axlad 

daarsebuli samecniero kvleviTi institutis saxeliT gamodis. 2010 wlis 

TebervalSi davis gadawyvetis alternatiuli meTodebis institutis 

daarseba pirveli nabijia saqarTveloSi mediaciis danergvisa da misi 

popularizaciis urTules gzaze.   

mediaciasTan dakavSirebuli sruli sakanonmdeblo, praqtikuli da 

samecniero vakuumis gamo saqarTveloSi misi kvleva absoluturad 

uperspeqtivo iqneboda, rom ara qarTveli, germaneli da amerikeli 

kolegebis daxmareba.  
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gansakuTrebuli madloba samarTlis doqtors b-n zviad gabisonias da  

Tbilisis saxelmwifo universititis asocirebul profesors, q-n Tamar 

zambaxiZes. maTi rekomendaciiT 2009 wlis Semodgomaze meored momeca 

SesaZlebeloba mimeRo kvleviTi stipendia da memuSava maqs plankis 

saerTaSoriso kerZo samarTlisa da SedarebiTi samarTlis institutSi 

(Max-Planck-Institut für ausländisches und internationales Privatrecht). institutis   

unikalur biblioTekaSi saSualeba mqonda gavcnobodi mediaciis 

ganviTarebis Tanamedrove evropul da amerikul tendenciebs. 

madlierebis grZnobiT unda movixsenio  maqs-plankis institutis 

TanamSromeli, ruseTisa da dsT-is wevri saxelmwifoebis samarTlis 

ganyofilebis samecniero referenti, samarTlis doqtori evgenia kurzinski- 

zingeri (Dr. Eugenia Kurzynsky-Singer Wissenschaftliche Referentin, Referat Russland/GUS). 
misma guliTadma maspinZlobam Tavidan amarida is teqnikuri siZneleebi, 

romelic yovelTvis Tan axlavs ucxo garemoSi muSaobas.  
2010 wlis ianvarSi Cemi qarTveli kolegebisa da megobrebis daxmarebiT 

momeca unikaluri SesaZlebloba davswrebodi peperdinis universitetis 

samarTlis skolis davebis gadawyvetis centris (malibu, kalifornia aSS) 

(Pepperdine University, School of Law, Straus Institute for Dispute Resolution) mier 

organizebul mediaciis seminars.  
zemoaRniSnul seminarze Cemi gamgzavreba SeuZlebeli iqneboda Tbilisis 

saxelmwifo universitetis dekanisa da asocirebuli profesoris, b-ni 

irkali burdulis, aseve misi moadgilisa da asistent profesoris, q-n Tea 

juRelis rekomendaciisa da mxardaWeris gareSe. madloba maT am iSviaTi 

SansisaTvis. madloba unda gadavuxado Tbilisis saxelmwifo universitetis 

reqtorsa da srul profesors, b-n gia xubuas, romelmac uyoymanod miiRo 

Cemi aSS-Si mivlinebis gadawyvetileba.  

Tu Cemi kvleva germaniaSi ZiriTadad akademiur xasiaTs atarebda, 

peperdinis universitetis samarTlis skolaSi stumrobam SesaZlebloba 

momca TvalnaTliv menaxa, Tu rogor muSaobs es instituti praqtikaSi. 

gansakuTrebuli madloba amisTvis samarTlis skolis asocirebul 

profesors da davebis gadawyvetis centris aRmasrulebel direqtors b-n 

piter robinsons (Managing Director, Straus Institute for Dispute Resolution, Associate 
Professor of Law). b-nma robinsonma momca Sansi piradad mimeRo monawileoba 

seminaris farglebSi organizebul mediaciis imitirebul procesSi da 

TviTonve uzrunvelyo Cemi eqskursia los-anjelesis erTerT sasamarTloSi, 

sadac saSualeba mqonda gavcnobodi marTlmsajulebis organoebis mier 

davis gadawyvetis alternatiuli saSualebebis gamoyenebis erTerT yvelaze 

daxvewil sistemas. 
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aseve gansakuTrebuli madloba davebis gadawyvetis centris akademiur 

direqtors da samarTlis skolis profesors tomas stefanoviCs (Professor of 
Law and Academic Director, Straus Institute for Dispute Resolution) gulTbili 

maspinZlobisa da saCuqrisaTvis. (prof. stefanoviCis erTerTi bolo Sroma 

Seexeba aSS-is prezidentis, abraam linkolnis damokidebulebas 

konfliqturi situaciebis Tavidan acilebisa da maTi mogvarebis mimarT. 

wigns Tan axlavs avtoris mier Sesrulebuli prezidentis portreti. 

swored es portreti gadmomca b-nma stefanoviCma im keTilganwyobis niSnad, 

romelic drois sakmaod mcire monakveTSi Camoyalibda). 

aseve madlierebiT minda movixsenio peperdinis samarTlis skolis 

dekanis moadgile, profesori timoti perini (Timothy Perrin, Vice Dean & Professor of 
Law) da amave skolis asocirebuli profesori, globaluri programebis 

direqtori q-ni kolin grefi (Colleen, Graffy, Associate Professor of Law, Director of  
Global Programs) guliTadi daxvedrisaTvis, romelmac gadaaWarba kidec 

tradiciul qarTul stumar-maspinZlobas.  

gansakuTrebuli madloba samecniero redaqtorebs, saqarTvelos uzenaesi 

sasamarTlos mosamarTles q-n nunu kvantalians da Tbilisis saapelacio 

sasamarTlos mosamarTles, samarTlis doqtorsa da asocirebul profesors 

q-n Tamar zambaxiZes. maTi Tanxmoba samecniero redaqtorobaze ormagad 

dasafasebelia, vinaidan mediaciis ganviTareba mosamarTleebis mxardaWeris 

gareSe warmoudgenelia.  

bolos minda madlobiT movixsenio Cemi uaxloesi megobrebi da 

kolegebi, levan janaSia da giorgi RibraZe, aseve Cemi umcrosi Zma laSa 

cercvaZe, romelTa daxmarebis gareSec dro wignze samuSaod ubralod ar 

meqneboda. upirvels yovlisa, swored maTi damsaxurebaa, rom weris 

dasruleba uCveulod mokle droSi gaxda SesaZlebeli.  

guliTadi madloba yvela im dainteresebul iuristsa Tu araiurists, 

romelic yuradRebiT gaecnoba wigns da ar daizarebs Tavisi SeniSvnebisa 

da Sefasebebis gamogzavnas eleqtronuli fostis Semdeg misamarTze: 

giorgitsertsvadze@jtc.ge 

giorgi cercvaZe 

hamburgi – los-anjelesi – Tbilisi  

2009-2010   
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Foreword 

Free society is inconceivable without effective justice. The path to liberalization that a young Georgian 
state adopted several years ago may entail a danger along with big successes, if institutions responsible 
for legal balance will fail to accomplish their missions under a free market conditions. Instability of the 
civil circulation implies in itself an increase of a number of private law disputes.  In such conditions, the 
civil justice is not only authorized, but also obliged to use mechanisms of dispute resolution, which are 
attested at international level and more or less effective, to be able to catch up with an accelerated speed 
of the civil development and be ready for those surprises that a free market offers it almost on a daily 
basis.    
 

Accesability of the judicial “service” is one of the most pressing issues that more or less developed 
countries face equally. Within the last decades a steadfast increase of expenses for court and legal 
services force justices of different legal systems and traditions to search for cheaper and more effective 
means that will ensure relieve the burden of the justice, on the one hand, and offer a real solution of the 
existing disputes, on the other hand. Arbitration and mediation are exactly those mechanisms that may 
provide invaluable assistance to the civil justice, if their legal regulation and practical applications will 
approximate to the experience and standards existing in the progressive part of the world. It can be said 
without exaggeration that Georgian lawyers are able to meet this challenging objective without any 
problems, if there is the relevant desire and will for it. The above-mentioned equally applies to the state, 
as well as the private sector and the civil institutions. Alternative forms and means of dispute resolution 
is an area, where nothing will come out without coordination and reconciliation of public and private 
interests.   

 
Considering the past and the present in both legal field and other areas of humanitarian sciences there 
are quite a few institutions that are completely new to the Georgian society. The practice of their use and 
relevant theoretical basis do not exist. Among such institutions are arbitration and mediation. My 
interest towards alternative forms of dispute resolution is exactly determined by unfamiliarity with them. 
My PhD thesis for obtaining the academic degree of Doctor of Law, as well as a monograph – which are 
my modest attempts to familiarize Georgian lawyers with urgent  problems of the international 
arbitration, were dedicated to the current problems existing with regard to legal regulation of arbitration.    
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It can be said that the present work is an ideological continuation of the above-mentioned “series”, 
although it is an independent research by its content.  My main purpose while working on this book was 
familiarization of Georgian readers with theoretical content and possibility of a practical use of 
alternative means of dispute resolution. Therefore, the book does not and can not pretend on being a 
comprehensive analysis of urgent problems of mediation and, moreover, resolving these problems. It is a 
more peculiar compilation of European and American doctrines and practices that will give the reader 
some idea of positive and negative aspects of mediation and reasonability of its use within Georgian 
legal space.   
 
Mediation, like arbitration, is a “lawyers’ business”, although the level of its development in Georgia is 
very close to zero. It can be said without exaggeration that this is a huge resource, which is still waiting 
for its time and practical use. It is a special honor for me that this book is being published under the 
name of the scientific-research institute, newly established at the Faculty of Law of the Tbilisi State 
University.  Establishment of the Institute of Alternative Methods of Dispute Resolution in February of 
2010 year is the first step made on the most complicated way of introducing and popularizing mediation 
in Georgia.   
 
Due to an absolute legal, practical and scientific vacuum existing with regard to mediation, its research 
would have been absolutely unpromising without assistance of Georgian, German and American 
colleagues.    
 
I’d like to express my special gratitude to Mr. Zviad Gabisonia PHD and Ms. Tamar Zambakhidze, 
Associated Professor of the Tbilisi State University. In autumn of 2009 year, on their recommendation I 
had the second opportunity to receive a scientific scolarship and work at the Max Planck Institute for 
Comparative and International Private Law. At the unique library of the institute I had a possibility to 
become familiar with modern European and American trends of mediation development.   
 
I would like to mention with a sense of appreciation Eugenia Kurzynsky-Singer PHD, an employee of 
the Max Planck Institute, scientific referent of the Department of Law of Russia and CIS member 
countries. Her sincere welcome helped me to avoid those technical difficulties that always accompany 
working in an unfamiliar environment.  

 
In January 2010, with assistance of my Georgian colleagues and friends I had a unique opportunity to 
attend the seminar on mediation organized by Pepperdine University, School of Law, and Straus 
Institute for Dispute Resolution (Malibu, California).    
 
My visit to the above-mentioned seminar would have been impossible without recommendation and 
support of Mr. Irakli Burduli PHD, Dean and Associate Professor of the Tbilisi State University and 
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also, his deputy and Assistant Professor, Ms. Tea Jugeli. Thanks to them I had this unique chance. I 
would like to express my gratitude towards Mr. Gia Khubua, Rector and a Full Professor of the Tbilisi 
State University, who made a prompt decision about my business trip to the Unites States.   
  

If my research work in Germany was mostly of academic nature, the visit to Pepperdine University 
School of Law enabled me to see vividly how this institute works in practice. I express my special 
gratitude for this to Mr. Peter Robinson, Managing Director, Straus Institute for Dispute Resolution, 
Associate Professor of Law. Mr. Robinson gave me a chance to personally participate in a simulated 
process of mediation, organized within the framework of the seminar and arranged my visit to one of the 
courts of Los-Angeles, where I had an opportunity to become familiar with one of the most sophisticated 
systems of using alternative means of dispute resolution by judicial bodies.  
  
Also, my special gratitude to Thomas Stephanovich, Professor of Law and Academic Director, Straus 
Institute for Dispute Resolution for his hearty hospitality and a present (one of the latest  works of 
Professor Stephanovich concerns the position of the US President Abraham Lincoln towards the conflict 
prevention and resolution. A portrait of the President painted by the author is attached to the book.  This 
portrait was handed over to me by Mr. Stephanovich as a token of benevolence, formed within quite a 
short period of time.  

 
Also, I would like to acknowledge Timothy Perrin, Vice Dean & Professor of Law and Colleen Graffy, 
Associate Professor of Law, Director of Global Programs for	   giving cordial welcome, which even 
exceeded the traditional Georgian hospitability.    
 
Special gratitude to the scientific editors, Ms. Nunu Kvantaliani, Judge of Supreme Court of Georgia 
and Ms. Tamar Zambakhidze, Judge of Tbilisi Appeal Court, Doctor of Law and Associate Professor.  
Their consent to provide scientific editing is twice as much valuable, since development of mediation 
without judges’ support is unconceivable.  
 
At the end, I would like to express my gratitude towards Levan Janashia and George Gibradze, my 
closets friends and colleagues and, also, Lasha Tsertsvadze, my younger brother. Without their 
assistance I simply would not have had a time to work on the book. It is their desert that I managed to 
finish writing this book within an unusually short period of time.  
 
My sincere gratitude to all those interested lawyers and laymen who will become familiar with the book 
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Vorwort 

 

Eine freie Gesellschaft ist ohne effektive Rechtspflege unvorstellbar. Der Weg des  Liberalismus, 
welchen der junge georgische Staat vor ein paar Jahren beschritten hat, kann mit großen Erfolgen auch große 
Gefahr mit sich bringen, falls die Insitute, die fuer rechtliche Bilanz verantwortlich sind, vor ihnen stehenden 
Aufgaben nicht erfuellen können. In Zeiten der Instabilität aufgrund des Wandels der Gesellschaft nimmmt 
der Lösung privatrechtlicher Streitigkeiten eine besonders wichtige Stellung ein. Unter solchen Bedingungen 
ist bürgerliche Rechtspflege nicht nur berechtigt, sondern auch verpflichtet diejenigen Mechanismen zu 
verwenden, die zur Lösung von Streitigkeiten auf internationaler Ebene erprobt sind und für mehr oder 
weniger effektiv befunden worden sind. Trotz der schnellen gesellschaftlichen Entwicklung  ist die 
Gesellschaft nicht vorbereitet auf die Überraschungen, die auf sie zukommen, wenn ein System der freien 
Marktwirtschaft eingeführt wurde.   

Die Erreichbarkeit der gerichtlichen “Dienstleistung” ist eines der aktuellsten Probleme, vor dem die 
mehr oder weniger entwickelten Staaten gleichsam stehen. Der unaufhörliche Anstieg der Kosten der 
Rechtsverfolgung in letzten Jahrzehnten zwingt die Rechtsordnungen, welche verschiedene rechtliche Stile 
oder Traditionen haben, nach billigeren und effektiveren Mitteln zu suchen, was einerseits der Erleichterung 
der Rechtspflege, andererseits der tatsächlichen Entscheidung von Streitigkeiten dient. Schiedsverfahren 
(Arbitration) und Mediation sind gerade diejenige Mechanismen, die im Rahmen der bürgerlichen 
Rechtspflege unschätzbare Hilfe leisten können, falls die rechtlichen Rahmenbedingungen und die Praxis in 
der Anwendung sich den im fortschrittlichen Teil der Welt existierenden Standards und Erfahrung annähern. 
Ohne Übertreibung kann man sagen, dass georgische Juristen problemlos diese nicht leichte Aufgabe erfüllen 
können, wenn dies gewünscht ist. Dies gilt sowohl für den Staat als auch privaten Sektor sowie die 
gesellschaftlichen Institute. Die Verwendung alternative Formen und Mittel der Streitbeilegung ist ein 
Bereich, in dem  sich ohne die Koordinierung von privaten und öffentlichen Interessen kein erkennbarer 
Fortschritt ergeben wird.  

Mit Rücksicht auf die Vergangenheit und die Gegenwart, sowohl im juristischen als auch in anderen 
Bereichen der humanistischen Wissenschaften, sind es nicht wenige dieser Institute, die ganz neu für die 
georgische Gesellschaft sind. Mangels praktischer Anwendung in der Vergangenheit fehlt eine entsprechende 
theoretische Basis. Hierzu gehören auch die Rechtsinstitute des Schiedsverfahrens und der Mediation. Meine 
Interesse an diesen Arten der alternativen Streitbeilegung ist durch die Unerforschenheit dieser Rechtsinstitute 
bedingt.  
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Der rechtlichen Regulierung der modernen Problemen des Schiedsverfahrensrechts sind sowohl Thema 
meine Dissertationsarbeit zur Erlangung des juristischen Doktorgrades, als auch meiner Monographie, die den 
Versuch darstellt, georgische Juristen im Bereich aktueller Fragen des internationalen Schiedsverfahrensrecht 
in die aktuelle Diskussion miteinzubringen.  

Man kan sagen, dass die vorliegende Arbeit die logische Fortsetzung der oben erwähnten Werke 
darstellt. Inhaltlich jedoch stellt diese Arbeit eine selbstständige Forschung dar. Das Ziel dieses Buches ist es, 
den georgischen Leser mit den theorethischen Inhalten und praktischen Nutzungsmöglichkeit der alternativen 
Streitbeilegung bekanntzumachen. Deshalb stellt das Buch auch keine allumfassende Analyse der aktuellen 
Fragen des (internationalen) Schiedsverfahrensrechts und der Mediation dar und erhebt auch keinen Anspruch 
darauf. Vielmehr versucht das Buch Lösungen für ausgewählte Probleme zu bieten. Das Buch stellt mehr eine 
Zusammenstellung der europäischen und amerikanischen Theorie und Praxis dar, die eine bestimmte 
Vorstellung der positiven und negativen Seiten der Mediation und von der Zweckmäßigkeit von deren 
Verwendung im georgischen rechtsgebiet bilden wird. 

Mediation, wie auch das Schiedsverfahren, ist ein “Business der Juristen”, aber derzeit ist das Niveau 
von ihrer Entwicklung in Georgien noch sehr nahe Nullpunkt. Ohne Übertreibung kann man sagen, dass sie 
eine riesige Ressource ist, die noch auf ihre Zeit und praktische Verwendung wartet. Für mich ist besondere 
Ehre, dass dieses Buch im Namen des an der Juristischen Fakultät der Staatlichen Universität Tbilissi 
neugegründeten wissenschaftlichen Forschungsinstitut veröffentlicht wird. Die Gründung des Institutes für 
alternative Methoden der Streitbeilegung im Februar 2010 ist erster Schritt auf dem schweren Weg der 
Einführung und Verbreitung der Mediation in Georgien.  

Wegen des umfassenden gesetzlichen, praktischen und wissenschaftlichen Vakuums im Bereich der 
Mediation in Georgien, wäre die Mediationsforschung ohne die gegenseitige Hilfe georgischer, deutscher und 
amerikanischer Kollegen perspektivlos sein. 

Besonderer Dank gilt dem Doktor der Rechtswissenschaften Herrn Zviad Gabisonia und der assoziierten 
Professorin der Staatlichen Universität Tbilissi Frau Tamar Zambakhidze. Auf ihre Empfehlung hin hatte ich 
im Herbst 2009 ein zweites Mal die Möglichkeit ein Forschungstipendium zu bekommen und im Max-
Planck-Institut für ausländisches und internationales Privatrecht zu arbeiten. In der einzigartigen Bibliothek 
des Institutes hatte ich die Möglichkeit, die modernen europäischen und amerikanischen Tendenzen der 
Entwicklung der Mediation kennenzulernen.  

Mit dem Gefühl der Dankbarkeit möchte ich die Mitarbeiterin des Max-Plank Instituts, wissenschaftliche 
Referentin der rechtlichen Abteilung von Russland und GUS, Dr. der Rechtswissenschaften Eugenia 
Kurzynsky-Singer erwähnen. Ihre herzliche Gastfreundschaft hat mir diejenigen technischen Schwierigkeiten 
erspart, die einem sonst immer zu der Arbeit an fremdem Orte folgen.  

Im Januar 2010 hatte ich mit Hilfe meiner georgischen Kollegen und Freunde die einzigartige 
Möglichkeit, das Mediationseminar des Straus Institute for Dispute Resolution an der juristischen Fakultät der 
Pepperdine University in Malibu, Kalifornien, USA, zu besuchen. 

Meine Reise zu diesem Seminar wäre ohne die Empfehlung und Unterstützung des Dekans der 
juristischen Fakultät der Staatlichen Universität Tbilissi und des assoziierten Professors Herrn Irakli Burduli 
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sowie seiner Stellvertreterin Frau Tea Djugeli unmöglich gewesen. Ich möchte mich bei ihnen für diese 
außergewöhnliche Chance bedanken. Zudem möchte ich mich beim Rektor der Staatlichen Universität 
Tbilissi, dem ordentlichen Professor Herrn Gia Chubua bedanken, der ohne zu zögern die Entscheidung über 
meine Dienstreise in die USA getroffen hat. 

Während meine Forschung in Deutschland überwiegend akademischen Charakter hatte, gab mir der 
Besuch des Straus Institute for Dispute Resolution der Pepperdine University die Möglichkeit zu sehen, wie 
diese Universität in der Praxis arbeitet. Besonderer Dank hierfür gilt dem Direktor des Straus Institute, 
Associate Professor Herrn Peter Robinson. Er gab mir die Chance, am simulierten Mediationsverfahren, 
welches im Rahmen der Seminare organisiert wurde, teilzunehmen und organisierte meinen Ausflug zu 
Gericht in Los Angeles, wo ich die Möglichkeit hatte, eines der am meisten praxiserprobten Systeme der 
alternativen Streitbeilegung durch rechtspflegende Organen kennenzulernen.  

Darüber hinaus gilt mein besonderer Dank dem akademischen Direktor des Straus Institute Professor 
Thomas Stipanowich für die herzliche Gastfreundschaft und das Gastgeschenk (eine der letzten Arbeiten 
Professor Stipanowich über die Stellung des Präsidenten der Vereinigten Staaten von Amerika Abraham 
Lincoln zur Konfliktvermeidung und -lösung. Dem Buch ist ein Porträt des Präsidenten beigefügt, welches 
vom Autor selbst gemalt ist. Eben jenes Porträt hat mir Herr Stipanowich, zum Zeichen der Freundschaft, die 
sich in der kurzen Zeit der Zusammenarbeit gebildet hat, geschenkt).    

Ebenso danke ich dem stellvertretenden Dekan der juristischen Fakultät der Pepperdine University 
Professor L. Timothy Perrin und der Direktorin für globale Programme Associate Professor Coleen Graffy für 
den herzlichen Empfang erwähnen, der die traditionelle Gastfreundschaft übertrieb. 

Speziell zu Dank verpflichtet bin ich meinen wissenschaftlichen Redakteuren, der Richterin des obersten 
Gerichtshofs Frau Nunu Kvantliani und dem Richter am Tbilisser Appelationsgericht, der assoziierten 
Professorin Frau Dr. Tamar Zambachidze. Ihre Unterstützung ist doppelt zu schätzen, da die Entwicklung der 
Mediation ohne die Unterstützung der Richter unvorstellbar ist.  

Zuletzt möchte ich mit Dankbarkeit meine engsten Freunde und Kollegen – Levan Janashia und Giorgi 
Gibradze, sowie meinen jüngeren Bruder Lascha Tsertsvadze erwähnen, ohne deren Hilfe ich die Zeit für 
Arbeit an diesem Buch einfach nicht hätte finden können. Letztendlich ist es zu einem sehr großen Anteil ihr 
Verdienst, dass die Beendigung des Buches in ungewöhnlich kurzer Zeit möglich war.  

         Herzlichen Dank allen interessierten Juristen und Nichtjuristen, welche mit Aufmerksamkeit das Buch 
kennenlernen werden. Anmerkungen und Bewertungen sind unter der folgenden E-Mail-Adresse jederzeit 
willkommen: giorgitsertsvadze@jtc.ge 

 

               Giorgi Tsertsvadze 

Hamburg – Los Angeles – Tbilisi 

2009-2010 
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gamoyenebuli abreviaturebis nusxa 

 

ADR-  Alternative (Amicable) Dispute Resolution 

            davis alternatiuli gadawyveta   

AAA – American Arbitration Association  

            amerikuli saarbitraJo asociacia  

ICC – International Chamber of Commerce  

          saerTaSoriso savaWro palata 

U.S.C.  - United State Code 

              SeerTebuli Statebis kodeqsi 

OECD – Organization for Economic Co –operation and Development  

egTo -  ekonomikuri ganviTarebisa da TanamSromlobis organizacia  

EGZPO - Gesetz betreffend die Einführung der Zivilprozeßordnung (Deutschland)  

ENE  - Early Neutral Evaluation  

           davis gadawyvetis erTerTi alternatiuli forma amerikis SeerTebul 

     StatebSi  

BORA - Berufsordnung der Rechtsanwälte (Deutschland)  

               advokatTa profesiuli saqmianobis debuleba (germania)  
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BRAGO - Bundesgebührenordnung für Rechtsanwälte 

                 advokatTa anazRaurebis federaluri debuleba (germania) 

BM - Bundesverband Mediation  

               mediaciis federaluri kavSiri (germania)  

 

 

Sesavali 

 

mediacia, rogorc specialuri codniT aRWurvili mesame piris 

daxmarebiT warmoebuli molaparakebis teqnika Tavisi Tanamedrove formebiT 

saqarTveloSi siaxles warmoadgens. molaprakebis gareSe elementaruli 

adamianuri miznis miRwevac ki SeuZlebelia, is Cveni yoveldRiuri 

cxovrebis Tanamgzavria (Negotiation is a fact of life). Amitom molaparakeba sxva 

pirebisagan sasurvelis miRebis erTerT yvelaze bunebriv saSualebad unda 

ganvixiloT. adamianebi gansxvavdebian, maT Soris azrTa sxvadasxvaobis 

aRmofxvra ki mxolod molaparakebiT SeiZleba.1  

bolo ramdenime wlis ganmavlobaSi qarTulma marTlwesrigma uamravi 

didi Tu mcire masStabis cvlileba ganicada, Tumca jerjerobiT am 

uaRresad saintereso procesis dasrulebaze saubari naadrevia. qarTul 

samarTlebriv sivrceSi arnaxuli siswrafiT Cndeba da inergeba axali 

iniciativebi, rasac uamravi xarvezi axlavs Tan.  

sakanonmdeblo Tu sxva saxis novaciis arasrulyofili mxareebi 

yvelaze kargad warmoCindeba ara saparlamento debatebis dros, an mrgvali 

magidis garSemo eqspertTa profesiuli kamaTisas, aramed sasamarTlo 

darbazebSi. aRniSnulidan gamomdinare, qarTveli mosamarTleebi kerZo 

samarTlis sferoSi dRes rogorc arasdros saWiroeben yvela im ‘’iaraRiT’’ 

aRWurvas, romelic Tanamedrove msoflios marTlmsajulebis ‘’arsenalSi’’ 

arsebobs. winaaRmdeg SemTxvevaSi sasamarTlo ver SeZlebs upasuxos drois 

gamowvevebs, rac misi saboloo diskreditaciiT SeiZleba dasruldes.  

samarTlisa da sasamarTlos funqcia adamianebs Soris arsebuli 

konfliqtebis im wesebis mixedviT gadawyvetaa, romlebic saxelmwifosa da 

sazogadoebis mier winaswar arian aRiarebulni da dadgenilni. konfliqtis, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 Introduction, in: Fisher, Roger/Ury, William/Patton, Bruce, Getting to YES, Negotiating Agreement Without Giving 
In, Second Edition, Harvard Negotiation Project, ‘’Penguin Books,’’ New-York, 1991.  
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rogorc socialuri movlenis gamomwvevi mizezebis kvleva da misi 

likvidaciis gzebis Zebna mxolod samarTlis mecnierebis amocanas ar 

warmoadgens.  

vinaidan konfliqtebis Tavidan acileba SeuZlebelia, aucilebelia 

misgan sargeblis miReba da misi marTvis swavla. sxvagvarad rom vTqvaT, 

aucilebelia konfliqtebis gamoyeneba. gamoyenebisaTvis ki saTanado codna 

da gamocdilebaa saWiro.2 

humanitaruli mecnierebebi konfliqtis definiciebis naklebobas 

namdvilad ar ganicdian.3 konfliqti, rogorc socialuri movlena, 

garkveuli orbunebovnebiT xasiaTdeba. erTi mxriv is xels uwyobs winsvlas, 

adamianebs aZlevs ganviTarebis SesaZleblobas, meor mxriv mas SeuZlia 

daangrios adamianuri urTierTobebi. es ukanaskneli Sedegis saxiT 

konfliqts sakmaod xSirad mohyveba xolme.4 

socialuri konfliqti SeiZleba iyos saerTaSoriso, intrapersonaluri, 

interpersonaluri, intrajgufuri da interjgufuri. konfliqtis 

warmoSobas iwvevs gansxvaveba SefasebebSi, mosazrebebSi, RirebulebebSi da 

a.S. azrTa sxvadasxvaoba yovelTvis arsebobs konkretul drosa da 

sivrceSi. Sesabamisad, es ori faqtori udides gavlenas axdens mis 

warmoSobas da ganviTarebaze.5 

ieringma Bjer kidev asi wlis win SeniSna, rom ‘’samarTlis cneba Tavis 

TavSi moiazrebs or sruliad gansxvavebul kategorias, brZolas da 

mSvidobas. pirveli warmoadgens meoris miRwevis SesaZleblobas da isini 

erTmaneTisagan ganuyofelni arian. sakuTari darRveuli uflebis dacva 

warmoadgens pirovnebis Tavdacvis aucilebel elements da maSasadme 

gulisxmobs pirovnebis valdebulebas jer sakuTar TavTan daicvas Tavisi 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2Menkel-Meadow, Carrie J./Porter Love, Lela/ Schneider, Andrea Kupfer/Sternligt, Jean, R.  Dispute Resolution 
Beyond the Adversarial Model, ‘‘Aspen Publishers,‘‘ New-York, 2005, p.12.   
3 erTerTi popularuli germanuli ganmartebis mixedviT, Konflikte sind negative Beziehungen 
zwischen zwei oder mehrere Menschen oder Gruppen angesichts unvereinbar erscheinender Bewertungen von Gütern, 
Sachverhalten oder Interessen Klinger, Edgar,/Bierbrauer, Günter,  Sozialpsychologie des Verhandelns, in: Haft, 
Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Hanbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.111. 
konfliqtis cnebasTan da mis samarTlebriv definiciasTan dakavSirebiT ix. agreTve: 

cercvaZe, giorgi saerTaSoriso arbitraJi, ‘‘bona kauza,‘‘ Tbilisi, 2008.  
4 Haft, Fritjof,  Verhandlung und Mediation, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Hanbuch Mediation, 
2.Auflage, ”Beck”, München, 2009, s.71.  
5	  Menkel-Meadow, Carrie J./Porter Love, Lela/ Schneider, Andrea Kupfer/Sternligt, Jean, R.  Dispute Resolution 
Beyond the Adversarial Model, ‘‘Aspen Publishers,‘‘ New-York, 2005, p.7.  



~	  23	  ~	  

	  

ufleba da Semdgom es valdebuleba mas ekisreba mTeli sazogadoebis 

winaSec.’’6  

TiTqmis arc erTi civilizebuli Tu naklebad civilizebuli 

marTlwesrigis pirobebSi moRvawe iuristebisaTvis saidumlos ar 

warmoadgens kerZo samarTlis sferoSi sasamarTlo procesebis gaWianureba, 

siZvire da da efeqturobis dabali xarisxi. arsebul suraTs kidev ufro 

amZimebs ganxilvis ramdenime instanciisa da instanciebs Soris saqmis 

moZraobis SeuzRudavi SesaZleblobis arseboba, rac arc Tu iSviaTad 

praqtikaSi srul absurdamdec ki midis.7 

paradoqsia, magram faqtia, rom davis gadawyvetis daniSnulebis mqone 

yvelaze cnobili da konstituciiT garantirebuli instituti – sasamarTlo 

-- sulac ar aris mxareTa samarTlebrivi problemebis mogvarebis saukeTeso 

saSualeba. erT frangul andazas Tu verwmunebiT, cudi morigeba ukeTesia, 

vidre kargi procesi (Un mauvais arrangement vaut mieux qu’un bon process –/Ein 
schlechter Vergleich ist besser als ein guter Prozess.).8 farngulis msgavsad germanuli 

xalxuri sibrZnec mosamarTlesTan misvlas yvela sxva saSualebis 

gamoyenebis Semdeg urCevs modave mxareebs (”Erst zum Schlichter, Dann Zum Richter.” 
– “jer SuamavalTan, Semdeg --mosamarTlesTan“).9 aRniSnulidan gamomdinare, 

mediacias xSirad moiazreben,  or ubedurebas Soris nakleb ubedurebad.10 

cxadia, meore ubedurebad sasamarTlo an saarbitraJo ganxilva 

igulisxmeba.  

Tanamedrove pirobebSi samarTlis mecnierebasTan dakavSirebuli 

nebismieri sakiTxis kvleva globalizaciaze da sazRvrebis gaqrobaze sau-

bris gareSe gamoricxulia. globalizacia ara mxolod biznesisa da 

politikis, aramed Cveulebrivi yoveldRiuri cxovrebis Semadgenel nawilad 

iqca. erTma kanadelma profesorma praqtikuli kursic ki aago im 

xelSekrulebebis gaanalizebis safuZvelze, romelic mis mier nayid perangs 

Seexeboda: perangi SeukveTes parizSi indoeli warmomadgenlis meSveobiT.  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6 v. Ihering, Der Kampf ums Recht, Wien, 1872, s.7. vuTiTeb: Haft, Fritjof,  Verhandlung und Mediation, in: Haft, 
Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.76. mixedviT.  
7 Cems saadvokato praqtikaSi iyo sasamarTlo procesi, romelic 1995 wels daiwyo da 2009 
wels dasrulda. sasamarTlo procesis msvlelobisas araerTxel Seicvala kanoni, masSi 
monawile mxareebi da maTi warmomadgeneli advokatebi. gansakuTrebiT sainteresoa is 
faqti, rom procesis dasrulebis Semdeg mxareebma SeTanxmebis miRweva moaxerxes.  
8	  Struc, Tatjana,  Die in den Zivilprozess ingerierte Mediation im franzosischen recht, Ein Vorbild für die gerichtsnahe 
Mediation in Deutschland? ‘‘Dunker &Humblot,‘‘ Berlin, 2009, s.19.  
9 von Schlieffen, Katherina, Propädeutikum, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Hanbuch Mediation, 
2.Auflage, ”Beck”, München, 2009, s.4.  
10	  Kressel, Kenneth,/ Pruitt, Dean,G. Conclusion:  A Research Perspective on The Mediation of Social Conflict, in: 
Kressel, Kenneth,/ Pruitt, Dean,G. Mediation Research The Process and Effectivness of Third Party Intevention, 
‘‘Jossey-Bass Publishers’’, San-Francisco, London, 1989, p.410. 
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is damzadebuli iyo inglisuri da egvipturi masalisagan da Seikera hong-

kongSi italiuri licenziis safuZvelze, germanuli manqanebiT aRWurvil 

fabrikaSi. Mmza produqti kanadaSi Caitana aSS-Si registirebulma firmam, 

romelic kurierul momsaxurebas sTavazobs.11 magaliTi uaRresad sain-

tereso da saxalisoa. albaT isic SeiZleba  iTqvas, rom msoflio 

ekonomikuri integraciis procesebis amaze ukeTesi ilustraciis mofiqreba 

Znelia.  perangis damzadebisa da miwodebis aq aRweril proceduraSi 

sxvadasxvagvari cnobierebis, tradiciebisa da azrovnebis adamianebi 

monawileoben, romelTa Sexedulebebic SesaZloa zogjer ar daemTxves 

erTmaneTs. maT Soris davis gadawyvetis saTanado meTodebis moZebnam 

udidesi mniSvneloba SeiZina. aqve unda aRiniSnos, rom mediacias jer ar 

miuRwevia ganviTarebisa da gavrcelebis im masStabebisaTvis, rogorc es 

saerTaSoriso arbitraJis SeTxvevaSi SeiZleba iTqvas.12 

mediaciisadmi miZRvnili TiTqmis yvela didi Tu mcire publikacia 

iwyeba imis aRniSvniT, Tu ramdenad popularuli, mniSvnelovani da sasa-

rgebloa es instituti Tanamedrove biznesisaTvis da ara mxolod misTvis.13 

rogorc evropaSi amboben, davebis alternatiuli meTodebiT gadawyveta 

modaSia (ADR-- Alternative Dispute Resolution  is in vogue),14 xolo  xangrZlivi 

sasamarTlo procesebis am meTodebiT Canacvleba ‘’drois suls’’ (Zeitgeist) 
Seesabameba.15 mediatoris neitraliteti, konfidenacialuroba, 

TviTpasuxismgebloba, kofliqtis gareSemo mxareebisa da mediatorebis 

maqsimaluri informirebuloba da nebayoflobiToba mediaciis ZiriTad 

principebad aris miCneuli.16 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
11	   Antaki, Nabil, N.  Cultural Diversity and ADR Practices in the World, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’,  New-York, 2006, pp.265-266. 
12	   Antaki, Nabil, N.  Cultural Diversity and ADR Practices in the World, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’,  New-York, 2006, p.266. 
13	  Sdr.Guillemin, Jean-Francois, Reasons for Choosing Alternative Dispute Resolution, in:  Goldsmith, J.C./Ingen-
Housz, Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, 
‘’Kluwer Law International’’, New-York, 2006, p.21.   
14	   Tercier, Pierre, Foreword in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  ADR in 
Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006.  
15	  Struc, Tatjana,  Die in den Zivilprozess ingerierte Mediation im franzosischen recht, Ein Vorbild für die gerichtsnahe 
Mediation in Deutschland? ‘‘Dunker &Humblot,‘‘ Berlin, 2009, s.239.  
16 Ruppel, Oliver, C.  Interdisziplinäre Schlüsselqualifikation Mediation, Rechtliche  Rahmenbedingungen und 
akademische Ausbildungsmöglichkeiten in Deutschland, Österreich, der Schweiz  und dem Fürstentum Liechtenstein, 
’’Dr. Kovac‘’, Hamburg, 2007, s.18. 
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rodesac ori adamiani davobs, gamosavlis moZebna mesamisaTvis ufro 

advilia.17 rogorc Cans, Zvel qarTul andazas, sxva sxvis omSi brZeniao, ar 

aqvs mxolod uaryofiTi konteqsti. savsebiT SesaZlebelia aq is ki ar 

vigulisxmoT, rom sxvas ar awuxebs sxvisi omis dasrulebis Sedegi da 

amitom aTasnairi rCevebs aZlevs mas; aramed isic, rom pirs, romelsac 

konfliqtisadmi emociurad neitraluri damokidebuleba aqvs, 

dainteresebulia misi mogvarebiT da aRWurvilia saTanado gamocdilebiT, 

marTlac SeuZlia gadamwyveti roli iTamaSos uTanxmoebebis sabolood 

aRmofxvraSi.  

amgvarad, Tanamedrove pirobebSi mxareTa poziciebis Tanxvedris 

miRwevis pirvel etapad molaparakebis warmoeba unda miviCnioT. 

molaparakebis warumateblobis SemTxvevaSi SesaZloa profesionali mesame 

piris (mediatoris) daxmarebis gamoyeneba. Tu mediaciac uSedego aRmoCnda, 

arbitraJi an sasamarTlo davis gadawyvetis ukanasknel saSualebad rCeba.  

 

 

 

Tavi I mediaciis cneba, warmoSoba da Sinaarsi 

 

$1. mediaciis cneba  

 
mediacia xSirad moazreba, rogorc ‘’mosamzadebeli,’’ sawyisi da sasinji 

stadia sasamarTlo an saarbitraJo procesis win.18 davebis gadawyvetis 

saSualebebis sxvadasxva istoriul garemoebaSi ganviTarebam uamravi 

formisa Tu meTodis warmoSoba ganapiroba, rac yvela maTaganis momcveli 

universaluri definiciis Camoyalibebas TiTqmis SeuZlebels xdis. zogjer 

doqtrinaSi mediaciis cnebas gaurkvevelsa da bundovnasac uwodeben 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
17 Haft, Fritjof,  Verhandlung und Mediation, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Hanbuch Mediation, 
2.Auflage, ”Beck”, München, 2009, s.79.  
18	  Guillemin, Jean-Francois, Reasons for Choosing Alternative Dispute Resolution, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’, New-York, 2006, 35.   
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(schillernd und unscharf) da moixsenieben rogorc saerTo saxels davis 

gadawyvetis alternatiuli saSualebebis gansxvavebuli modelebisaTvis.19 

mediacia molaparakebis procesis mxadaWera da xelSewyobaa (Mediation is 
simply facilitated negotation).20sxvagvarad rom iTqvas, es aris struqturirebuli 

molaparakebis procesi, romelic profesionali mediatoris aqtiuri 

monawileobiT mimdinareobs (Mediation is generally no more than a structured negotiation 
between parties facilitated by an expert mediator).21	  	  

aSS-Si davebis alternatiuli gadawyveta (ADR- Alternative Dispute Resolution)	  
moicavs nebismier formas sasamarTlo procesis garda.22 zogierTi avtori 

ADR ufro farTo Sinaarss aniWebs da miiCnevs, rom is mocavs 

molaparakebis warmoebas (Negotiation)	   mediacias (Mediation)	   da arbitraJs 

(Arbitration).	   Aaseve xSirad saubroben CamoTvlili formebis sinTezis 

safuZvelze Camoyalibebul meTodebsa da teqnologiebze23	  
rogorc germaneli advokatebis erTi nawili Tvlis, mediacia 

gulisxmobs interesebs pretenziebis nacvlad (Interessen statt Ansprüche).24  
Sveicarul doqtrinasa da praqtikaSi miRebulia mediaciis sayovelTaod 

aRiarebuli niSnebisa da principebis CamoTvla: konfidencialuroba, 

neitraluroba, nebayoflobiToba, mxareebis mier sakuTari pasuxismgeblobiT 

gadawyvetilebis miRebis SesaZlebloba da a.S;25 Tumca cnebaSi mediaciis 

konfidencialurobisa da mediatoris neitralurobaze miTiTeba 

sayovelTaod miRebulad ar iTvleba. magaliTad, ase moiqcnen mediaciis 

Sesaxeb evrokavSiris direqtivis avtorebi, rodesac es ori principi calke 

iqna gamoyofili da cnebaSi ar gaerTianda.26 

farnguli samoqalaqo saproceso kanonmdebloba mediacias ganmartavs, 

rogorc meTods, romlis drosac mediatorma, anu neitralurma mesame pirma 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
19	  Ziswiler, Hans Ulrich,  Inhalt und Bedeutung von Regeln zur Mediation in der Schweizerischen Zivilprozessordnung, 
in: Leupold, Michael,/Rüetschi, David,/Stauber, Damian,/Vetter, Mainrad,(Hrsg.)  Der Weg zum Recht, Festschrift für 
Alfred Bühler, ‘‘Schulthess,‘‘ Zürich, Basel, Genf, 2008, s.268.  
20 Stitt, Allan J. Mediation: a practical Guide, ‘’Cavendish Publishing,’’ London/Sydney/Portland/ Oregon/ 2004, p. 1.    
21 Nunn, Philip, Time is money: strategies to ensure a speady resolution in: ADR in Asia solutions for Business, 
‘’Euromoney Publications,’’ Hong Kong, 2005,  p. 19.   
22 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume I, 
case study, “Kluwer Law International”, Alphen aan den Rijn, 2006,  p. 157.   
23 Friedrich, Fabian, M. Das UNCITRAL- Modellgesetz über die internationale Handelsschlichtung , Ein Kommentar, 
‘‘Shaker‘‘, Aachen, 2006, s. 8.   
24 Schiffer, Karl Jan (Hrsg), Mandatspraxis Sciedsverfahren und  Mediation 2. neu bearbeitete und erweiterte Auflage, 
‘‘Carl Heymann,‘‘ Köln, Berlin, München,  2005, s. 250.  
25	   Kumpan, Christoph,/Bauer, Cathrin,  Mediation in der Schweiz, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, 
Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.856. 
26	   Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.14.  
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unda mousminos mxareebs, warudginos sadavo sakiTxebTan dakavSirebuli 

mosazrebebi da daexmaros maT konfliqtis SeTanxmebiT dasrulebaSi. es 

definicia frangma kanonmdebelma sasamarTlo praqtikis gaTvaliswinebiT 

Camoayaliba.27 

ganmartebis Camoyalibebisas inglisSi sxva qveynebisagan gansxvavebiT 

gacilebiT martivi formulirebebiT Semoifarglebian da mediaciis yvela 

niSnis dasaxeleba definiciaSi aucileblad ar miaCniaT. erTerTi aseTi 

ganmartebis Tanaxmad, mediacia aris procesi, romlis drosac neitraluri 

piri exmareba mxareebs maT Soris arsebuli davis konsensusiT 

dasrulebaSi.28 

US National Centre for State Courts mediacias gansazRvravs, rogorc davis 

gadawyvetis alternatiul process, romlis drosac davis mxareebi 

cdiloben neitraluri mesame piris daxmarebiT da pasuxismgeblobis 

sakuTar Tavze aRebiT ipovon uTanxmoebis aRmofxvris orive mxarisaTvis 

misaRebi varianti. es definicia TiTqmis sityvasityviT aris gameorebuli 

Statebis umravlesobis kanonmdeblobaSi.29 

Aamerikis saarbitraJo asociacia (AAA) mediaciaSi monawile mxareebs 

mouwodebs erTad imoqmedon uTanxmoebis aRmosafxvrelad neitraluri 

mesame piris CareviTa da daxmarebiT, romelic maT saboloo SeTanxmebis 

miRwevaSi daexmareba. mediatoris roli rCevebis micemiT Semoifargleba da 

SeTanxmeba mxolod da mxolod mxareebzea damokidebuli. mediaciis arsis 

aseTi gansazRvra mis reklamasac warmoadgens da mxareebsac swored am 

niSnebis gamo uCndebaT davis gadawyvetis alternatiuli formis gamoyenebis 

survili.30 

 saboloo jamSi SeiZleba iTqvas, rom ‘’mediacia aris mxareTa 

Tavisufal nebaze dmyarebuli procedura, romlis drosac davis sabolood 

gadawyvetis uflebis ar mqone mediatori sistematurad uwyobs xels 

mxareTa Soris komunikacias, raTa SesaZlebeli gaxados modaveTa 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
27	   Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.187. 
28	  Scherpe, Jens,M./Vollers, Birthe,  Mediation in England – Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.261.   
29	   Kulms, Rainer,  Alternative Streitbeilegung durch Mediation in den USA, in: Hopt, Klaus,J./Steffek, Felix,  
Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.405.  
30	  Villareal, Elpidio,  ADR in the United States – A Practical Guide, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, 
Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, 
New-York, 2006, 138.  
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TviTpasuxismgeblobaze damyarebuli SeTanxmebis miRweva.’’31 am ganmartebaSi 

ase Tu ise Tavmoyrilia yvela is niSani, romlis gareSec proceduris 

mediaciad kvalifikacia SeuZleblad unda CaiTvalos, magram mas 

universalurs mainc ver vuwodebT.  

UdroTa ganmavlobaSi mediacia iuristebis saqmianobis erTerT 

mniSvnelovan mimarTulebad Camoyalibda, Tumca es mainc ar iZleva 

safuZvels rom mediatoris saqmianoba iuridiuli momsaxurebis gawevasTan 

gavaigivoT. germaneli advokatebis erTi nawili winaaRmdegia, rom mediacia 

samarTlebrivi konsultaciis erTerT saxed iqnes ganxiluli.32 

Mmediacia davebis gadawyvetis sferoSi organizatorul da menejerul 

saqmianobas niSnavs. davebis prevencia da riskebis menejmenti ki erTerTi 

umniSvnelovanesi sferoa, romelzec biznesis warmatebaa damokidebuli.33 

kidev ufro Tanamedrove da popularuli terminologia rom gamoviyenoT, 

konfliqtebis marTvis sferoSi mediaciisa da mediatorebis roli da 

mniSvneloba ganuzomelia. vinaidan konfliqtisa da azrTa sxvadasxvaobis 

Tavidan acileba yovelTvis ver xerxdeba, erTaderT racionalur 

gamosavlad konfliqturi urTierTobebis struqturirebuli marTva rCeba, 

rasac riskebis maqsimalurad Semcireba SeuZlia. am zogadi Sefasebis 

praqtikul dadasturebas warmoadgens mediacia, rogorc davis gadawyvetis 

alternatiuli forma. 

 

 

$2. terminTa ganmarteba 	  
 

‘‘ADR – Alternative Dispute Resolution‘‘	   da ‘‘mediacia‘‘ am sferoSi moRvawe 

pirebis mier identuri mniSvnelobis terminebad aRiqmeba.34 Ees mosazreba 

gaziarebulia TiTqmis mTel evropaSi, maT Soris britaneTSic.35  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
31	   Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.12.  
32 Sdr. Schiffer, Karl Jan (Hrsg), Mandatspraxis Sciedsverfahren und  Mediation 2. neu bearbeitete und erweiterte 
Auflage, ‘‘Carl Heymann,‘‘  Köln, Berlin, München, 2005, s. 276.   
33	   Wallgren, Carita,  ADR and Business, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, 
p.12.   
34 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
II, case study, “Kluwer Law International”, Alphen aan den Rijn, 2006, p. 122.  
35	  Kallipetis, Michael,/Ruttle, Stephen,/  Better Dispute Resolution –The Development and Practice of Mediation in the 
United Kingdom Between 1995 and 2005, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’,  New-York, 2006, 
p.191. 
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abreviaturaSi ‘’ADR‘‘  ‘‘A‘‘ yovelTvis ar niSnavs ‘‘alternative-s‘‘, zogjer is 

iSifreba, rogorc ‘‘additional‘‘ or ‘‘amicable‘‘. xSirad aRniSnaven, rom amicable 
settlement negiotiations  mxolod Zveli da cnobili teqnologiis axali saxelia, 

romlis Sesaxebac yvela praqtikosisTvis aris cnobili. am procesSi 

profesionali mesame piris monawileoba warmoadgens konstituciur niSans, 

rac ADR-s  ganasxvavebs Cveulebrivi molaparakebebisagan. sadavo ar 

SeiZleba iyos,  romAam ukanasknelis warmoeba biznesis sferoSi dakavebul 

yvela iurists ase Tu ise SeuZlia.36 GADR	  aseve sakmaod xSirad ganimarteba, 
rogorc Appropriate Dispute resolution.37  

ICC ADR Rules  ADR-s Sifravs, rogorc amicable duspute resolution. 
aRniSnulidan gamomdinare, termini ‘’amicable’’ ar unda iqnes gagebuli misi 

tradiciuli yofiTi gagebiT, rac ‘’friendly’’ sinonims warmoadgens, aramed 

misi franguli gagebiT – ‘a l’amicable, romelsac inglisurad Targmnian, 

rogorc without recourse to legal adjudication.’’38  
ICC-s mier termin ‘’Amicable’’ gamoyenebiT xazi gaesva, rom masSi araferia 

gansakuTrebiT alternatiuli, da meore: es sityva ukavSirdeba davis 

gadawyvetas urTierTpativiscemisa da mSvid garemoSi, romlis aRniSvnac 

saerTaSoriso savaWro palatis mizans warmoadgenda.39 

ADR abreviaturis sxvadasxvagvari ganmartebis arsebobis miuxedavad, 

masSi saboloo jamSi mainc moiazreba davebis gadawyvetis sasamarTlosTan 

da arbitraJTan mimarTebaSi alternatiuli  forma.  Tumca farTo gagebiT 

ADR   arbitraJis mier davebis ganxilvasa da gadawyvetasac moicavs, rac 

sasamarTlosTan mimarTebaSi alternatiul formad ganixileba.40  

‘’Conciliation’’ da ‘’mediation’’ terminebis urTierTmimarTebisa da Sinaarsis 

Sesaxeb erTiani midgoma msoflio masStabiT Camoyalibebuli ar aris. 

zogierTi miiCnevs, rom saqme gvaqvs identuri proceduris aRmniSvnel erT 

institutTan. safrnageTSi, iseve rogorc sxva qveynebSi, mediation and 
conciliation erTmaneTisagan gamijvna azrTa sxvadasxvaobas iwvevs maTi didi 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
36	   Wallgren, Carita,  ADR and Business, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, 
p.6.   
37Kalanke, Irene,  Schiedsgerichtbarkeit und Schiedsgerichtsänliche Verfahren im Internet. Eine rechtsvergleichende 
Analyse der Online-Schiedspraxis weltweit, ‘‘Dr Kovac,‘‘ Hamburg, 2004, s. 1.   
38	  Editors’ Note in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice 
and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006,   
39	  Sdr.	  Wallgren, Carita,  ADR and Business, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, 
p.7.   
40	   Tercier, Pierre, Foreword in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  ADR in 
Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006.  
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msgavsebis gamo. gansxvavebebis warmosaCenad zogierTi avtori asaxelebs 

davis specifikas, mediatoris rols, mxareTa daswrebis savaldebulobas da 

a.S,41 Tumca frangi iuristebis sakmaod didi nawilis azriT, es kriteriumebi 

damajerebeli ar aris.42 irlandiaSi mediation and conciliation  identuri 

mniSvnelobis mqone terminebad ganixileba.43  sawinaaRmdego mosazrebis 

momxreni aRniSnaven, rom conciliation ufro formalisturia da ar uSvebs 

mediatoris Sexvedras TiToeul mxaresTan calcalke, maSin, rodesac 

madiation gacilebiT araformaluria  da sxvadasxva teqnikis gamoyenebis met 

saSualebas iZleva. vinaidan am terminebis legaluri definicia, an maT 

Soris gansxvavebebis oficialuri varianti ar arsebobs, mTlianad 

mxareebzea damokidebuli, ras daarqmeven im proceduras, romlis 

monawilenic TviTonve arian.44 britaneTSi miiCneven, rom es or termini davis 

gadawyvetis daaxloebiT erTi da igive formas asaxavs, Tumca maT Soris 

gansxvaveba SeiZleba iyos Sromis davebis sferoSi. am dros mediatori 

mxolod formaluri rekomendaciebis gacemiT unda Semoifarglos. Conciliation 
ki saojaxo davebTan mimarTebaSi mxolod rCevebiT ar Semoifargleba da 

mowodebulia aRmofxvras saojaxo konfliqtis nebismieri uaryofiTi 

Sedegi.45 rogorc Cans, saboloo daskvniT maTi samarTlebrivi Sinaarsi 

mainc indeturi, an TiTqmis identuria.  

‘’mediaciis’’ cneba germanulad ‘’morigebas/SeTanxmebas’’ gulisxmobs( Der 
Begriff der Mediation bedeutet eigentlich nur “Vermittlung”),	   magram mediaciis cneba 

germaneli iuristebis metyvelebaSic damkvidrda da aRniSnavs zogadad 

arasasamarTlo (alternatuli) wesiT davebis gadawyvetis meqanizms.46 

‘’Schlichtung’’ da ‘’Mediation’’ germanul doqtrinaSi erTmaneTisagan rTulad 

gansasxvavebel procedurebad miiCneva. erTerTi mosazrebiT, umniSvnelo 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
41 Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.189.  
42 Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.190.  
43	   Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.17.  
44	  Wolrich, Peter, M.  ADR under the ICC ADR Rules in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. 
(Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-
York, 2006, p.82.  
45	  Roberts, Marian,  Mediation in Family Disputes, Principles of Practice, Third Edition, ‘’Ashgate’’, Padstow, 2008, 
p.7. 
46 Alexander, Martin, Gerictsstands- und Schiedsvereinbarungen im E-Commerce sowie außergerichtliche 
Streitbeileging, ‘‘Dr. Kovac,‘‘ Hamburg,  2006. s. 326.   
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sxvaoba imaSi mdgomareobs, rom konfliqtis samarTlebriv SefasebaSi 

Schlichter ufro aqtiurad ereva, mas SeuZlia ‘’gadawyvetileba’’ 

(Schlichtungsspruch) miiRos, Tumca aseT gadawyvetilebas savaldebulo Zala 

mxareebisaTvis ar aqvs.47 germanuli samoqalaqo saproceso kanonmdebloba 

iTvaliswinebs sasamarTlos uflebas SesTavazos mxareebs davis gadawyvetis 

alternatiuli saSualebebis gamoyeneba (278-e paragrafis mexuTe abzacis 

meore winadadeba). rogorc doqtrinaSi miuTiTeben, davis gadawyvetis 

alternatiuli saSualebis aRsaniSnavad kanonmdeblis mier araswori 

termini iqna gamoyenebuli -- Streitschlichtung gansxvavdeba mediaciisagan imiT, 

rom Suamavals (Schlichter) SeuZlia mxareebs mza gadawyvetileba misces 

(Schlichterspruch) maSin, rodesac mediatori mxolod mxareTa damxmarea da 

saboloo gadawyvetilebas dapirispirebuli mxareebi iReben.48 

Schlichten germanul enaSi gulisxmobs moqmedebebs, romelic mimarTulia 

imisken, rom mxareebi davis Sewyvetaze da SeTanxmebaze daTanxmdnen.49 

Schlichter aris adamiani, romelic modave mxareebs Soris damakavSirebeli 

xidis funqcias asrulebs. xels uwyobs samoqalaqo procesis nacvlad 

mxareTa Soris komunikaciis dawyebas da mis gaRrmavebas. rac yvelaze 

mTavaria, germanul doqtrinaSi aRniSnaven, rom am adamianis miznebi da 

amocanebi TiTqmis ar gansxvavdeba mediatoris miznebisa da amocanebisagan.50  

 rogorc Cans, gansxvaveba mxolod is aris, rom Schlichter germanuli 

warmoSobis sityvaa, romelic isedac arsebobda, sanam analogiuri 

datvirTvisa da Sinaarsis mqone terminebi ‘’mediacia’’ da ‘’mediatori’’ 

inglisuri enis gavleniT Tavs daimkvidrebdnen. SemTxveviTi ar aris, rom 

’’mediaciis‘‘ kidev erT	   germanul Sesatyvisad swored ‘‘Suamavloba‘‘ 

(Schlichtung) miiCneva.51 Schlichtungsverfahren tradiciulad warmatebulad 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
47 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.17.  
48 Kilian, Mathias,/ Wielgosz, Joanna,  Gerichtsnahe Mediation – Rechtsvergleichende Betrachtungen zur Einbindung 
alternativer Konfliktlösungsmechanismen in das Zivilvervahrensrecht, in: Zeitschrift für Zivilprozess International, 
9.Band.2004,  “Carl Heymann“, Köln, 2005, s.357-358. 
49 Englert, Klaus,/Franke, Horst,/Grieger, Winfried,  Streitlösung ohne Gericht, Schlichtung, Schiedsgericht und 
Mediation in Bausachen, ’’Werner Verlag‘‘, Neuwied, 2006, s.168.  
50 Englert, Klaus,/Franke, Horst,/Grieger, Winfried,  Streitlösung ohne Gericht, Schlichtung, Schiedsgericht und 
Mediation in Bausachen, ’’Werner Verlag‘‘, Neuwied, 2006, s.180.  
51 Friedrich, Fabian, M. Das UNCITRAL- Modellgesetz über die internationale Handelsschlichtung , Ein Kommentar, 
‘‘Shaker‘‘, Aachen, 2006, s. 9.  
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gamoiyeneba Sromis koleqtiuri xelSekrulebebidan gamomdinare davebis 

gadawyvetisas.52 

inglisurenovan doqtrinaSi im piris aRsaniSnavad, vinc specialuri 

codniTa da gamocdilebiT aris aRWurvili da mediaciis proceduras 

xelmZRvanelobs, rogorc wesi, iyeneben termins Neutral, Tumca qarTul enaze 

‘’mediatori’’, yvelasTvis gasageb da misaReb terminad unda CaiTvalos.  

terminebs aqvT TavianTi roli da daniSnuleba, Tumca maTi 

mniSvnelobis gadaWarbebuli Sefaseba Secdoma iqneboda. proceduris  

‘’mediaciad’’ kvalifikaciisaTvis aucilebeli ar aris mas maincdamainc 

‘’mediacia’’ erqvas. (Mediation muss nicht Mediation heissen, um Mediation zu sein) 
mTavaria, ra mizans isaxaven procesSi monawile mxareebi da rogori 

meTodiT apireben am miznis miRwevas.53  

 

 

$3. mediaciis samarTlebrivi Sinaarsi da principebi.  
 

Mmediaciis saxiT saqme gvaqvs mediatoris mier mxardaWeril 

molaparakebasTan. molaparakeba mediaciis gareSec SesaZlebelia, Tumca 

mediacia molaparakebebis gareSe ar arsebobs.54 davis alternatiuli 

gadawyveta ubralo meTodi ar aris. piriqiT, mediacias  TviTon aqvs miznis 

miRwevisaTvis aucilebeli meTodebi.55 es instituti Tavisi bunebiTa da 

SinaarsiT ar warmoadgens ‘’wminda saxiT’’ samarTlebriv movlenas, is 

uamravi araiuridiuli elementebis gaTvaliswinebiT muSaobs. mediacias 

xSirad axasiaTeben, rogorc konfliqtis menejmentisa da mxareTa mier 

valdebulebebis Sesrulebis monitoringis saukeTeso SesaZleblobas. 

(‘’Management Tool’’).56 kompleqsuri xasiaTis miuxedavad,  mediacia mainc 

iuridiuli proceduraa, magram aRniSnuliT ar Semoifargleba da 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
52 Ruppel, Oliver, C.  Interdisziplinäre Schlüsselqualifikation Mediation, Rechtliche  Rahmenbedingungen und 
akademische Ausbildungsmöglichkeiten in Deutschland, Österreich, der Schweiz  und dem Fürstentum Liechtenstein, 
’’Dr. Kovac‘’, Hamburg, 2007, s.8. 
53	  Pruckner, Martina, Recht der Mediation, ‘‘Linde,‘‘ Wien, 2003, s.18.  
54	  Roberts, Marian,  Mediation in Family Disputes, Principles of Practice, Third Edition, ‘’Ashgate’’, Padstow, 2008, 
p.8. 
55	  Duss-von Werdt, Joseph,  Systematische Aspekte, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.235.  
56	  Guillemin, Jean-Francois, Reasons for Choosing Alternative Dispute Resolution, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’, New-York, 2006, 22.   
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gacilebiT metia, vidre mxolod samarTlebriv CarCoebSi moqceuli procesi. 

es aris konfliqtis gadawyvetis struqturirebuli forma.57 

mediacia SeiZleba aseve moviazroT, rogorc sazogadoebaSi arsebuli 

konfliqtebis mogvarebis axali kulturis ganmsazRvreli erTerTi 

faqtori.58 am TvalsazrisiT saubroben fsiqoTerapiasTan mis msgavsebaze. 

ukanasknelis arsi mdgomareobs grZnobebis, imedgacruebebis, da TviT 

avadmyofobebis verbaluri gamoxatvis gziT emociuri simSvidis mopovebaSi, 

rasac davis gadawyvetisaTvis aranaklebi mniSvneloba aqvs.59 araformaluri 

garemo mxareebs aZlevs emociebisagan gantvirTvis SesaZleblobas, rac 

konfliqtis gadawyvetaze mxolod dadebiTad aisaxeba. Tu sasamarTlo 

darbazSi emociebis gamoxatvas SesaZloa mkacri sanqciebic ki mohyves, 

analogiuri qmedeba mediatoris TandaswrebiT ara Tu dasjas, aramed 

emociuri saubrebis Sinaarsis gamJRavnebasac ki ar eqvdemabreba proceduris 

konfidencialurobis gamo.  

fsiqologi mediatorebis azriT, mediaciaSi umTavresi komunikaciaa, iq 

sadac komunikacia ar arsebobs, mediaciac ver iarsebebs.60 mediaciis 

efeqturobisaTvis masTan dakavSirebul pirTa da institutTa simravle da 

gansxvavebuloba aucilebelia. parlamentebi qmnian kanonebs, gansazRvraven 

mediaciis moqmedebis farglebsa da ZiriTad principebs; sxvadasxva 

arasamTavrobo organizaciebi SeimuSaveben mediaciis reglamentebs, eTikis 

kodeqsebs da a.S. sasamarTloebi axorcieleben mediaciis mxardaWeraze 

orientirebul proeqtebs, xolo mxareebi mediaciis Sesaxeb xelSekrulebaSi 

gansazRvraven im moTxovnebs, romelTa Sesrulebac maT erTobliv survils 

warmoadgens.61 

erTerTi mosazrebis Tanaxmad, kanonisa da samarTlianobis dacva 

mediaciisaTvis aucilebeli erTerTi elementi da principia.62 kanonis 

dacvaze miTiTeba misaRebia, magram samarTlianobis dacvis moTxovniT 

avtori ewinaaRmdegeba mis mierve mxardaWeril debulebas imis Sesaxeb, rom 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
57	  Menkel-Meadow, Carrie J./Porter Love, Lela/ Schneider, Andrea Kupfer/Sternligt, Jean, R.  Dispute Resolution 
Beyond the Adversarial Model, ‘‘Aspen Publishers,‘‘ New-York, 2005, p.275.  
58	  Lenitz, Kurt,  Der Mediationsprozess, in: Töpel, Elisabeth, Pritz, Alfred,(Hrsg.)  Mediation in Österreich, Die Kunst 
der Konsensfindung, 2.Auflage, ‘‘Ard Orac,‘‘ Wien, 2005, s.57.  
59	  Lenitz, Kurt,  Der Mediationsprozess, in: Töpel, Elisabeth, Pritz, Alfred,(Hrsg.)  Mediation in Österreich, Die Kunst 
der Konsensfindung, 2.Auflage, ‘‘Ard Orac,‘‘ Wien, 2005, s.60.  
60	  Kempf, Eberhard,  Der Psychologe als Mediator, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.856.  
61	   Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.89.  
62 Ripke, Lis,  Recht und Gerechtigkeit in der Mediation, Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Hanbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.174.  
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mediaciis dros mxareTa konsensusi gadamwyvetia -- mTavaria mxareebi 

SeTanxmdnen da es SeTanxmeba kanons ar ewinaaRmdegebodes. mediatorisaTvis 

samarTlianobis moTxovnis wayeneba zedmeti da arafris momcemia. Tu 

mxareebi eTanxmebian konkretul pirobebs da es pirobebi kanons ar 

ewinaaRmdegeba, aucilebeli ar aris, TiToeuli mxare miRweul SeTanxmebas 

samarTlianobis apoTeozad Tvlides. mediaciis mizani amis gareSec 

miRweulad unda CaiTvalos.  

Ggavrcelebuli SexedulebiT, mediacia emyareba xuT gansxvavebul 

princips: konfidencialurobas, nebayoflobiTobas, uflebamosilebaTa 

miniWebas, neitralurobas, gadawyvetis gzis unikalurobasa da 

originalurobas. romelime maTganis gareSe mediacia an arasrulfasovania, 

an mocemul process saerTod ver vuwodebT mediacias.63 mediaciis 

principebis xuTeuli sxvadasxva avtorebTan erTmaneTs yovelTvis ar 

emTxveva. magaliTad, Sveicarul doqtrinaSi gamoyofen Semdeg xuT ZiriTad 

princips: mediatoris mier yvela mxaris sasargeblod moqmedeba 

(Allparteilichkeit), mediatoris mier saboloo da savaldebulo gadawyvetilebis 

miRebis SeuZlebeloba, konfidencialuroba, davis morigebiT 

damTavrebisaTvis aucilebeli garemoebebis Sesaxeb mxareTa 

informirebuloba da nebayoflobiToba.64 

nebayoflobiToba avstriaSi mediaciis Sinaarsis ganmsazRvrel 

imanentur niSnad miiCneva. avstriuli kanoni samoqalaqo samarTlis sferoSi 

mediaciis Sesaxeb am principis dacvas gansakuTrebul mniSvnelobas aniWebs 

da ar iTvaliswinebs raime saxis sanqciebs im mxarisaTvis, romelmac 

mediaciis proceduraSi monawileobaze uari ganacxada.65 

mediaciis procesSi keTilisindisierad monawileoba savaldebuloa. 

(good faith participation in mediation) xSirad Znelia gansazRvra, rogor unda 

Sefasdes keTilisindisiereba konkretul SemTxvevaSi. erTerTi meTodi, 

romlis gamoyenebac amerikul doqtrinaSia rekomendirebuli, gulisxmobs 

e.w. negatiuri ganmartebas, anu imis gansazRvras, Tu ra SeiZleba CaiTvalos 

arakeTilsindisierebad66. Sesabamisad, praqtikis mier metnaklebad 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
63	  Spencer, David, /Brogan, Michael,  Mediation Law and Practice, ‘’Cambridge University Press,” New-York, 2006, 
p.3.  
64	  Ziswiler, Hans Ulrich,  Inhalt und Bedeutung von Regeln zur Mediation in der Schweizerischen Zivilprozessordnung, 
in: Leupold, Michael,/Rüetschi, David,/Stauber, Damian,/Vetter, Mainrad,(Hrsg.)  Der Weg zum Recht, Festschrift für 
Alfred Bühler, ‘‘Schulthess,‘‘ Zürich, Basel, Genf, 2008, s.269.  
65	  Roth, Markus,/Gherdane, David,  Mediation in Österreich, -- Zivilrechts-Mediations-Gesetz: Rechtlicher Rahmen und 
praktische Erfahrungen, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, 
‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.110. 
66	  Menkel-Meadow, Carrie J./Porter Love, Lela/ Schneider, Andrea Kupfer/Sternligt, Jean, R.  Dispute Resolution 
Beyond the Adversarial Model, ‘‘Aspen Publishers,‘‘ New-York, 2005, p.409.  
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amomwuravi CamonaTvlis dadgenis SemTxvevaSi keTilsindisierebad 

CaiTvleba is, rac sasamarTlos arakeTilsindisierebad ar Seufasebia. 

doqtrinaSi ganasxvaveben mediaciis xuT ZiriTad mizans: 1. Service delivery 
–konkretuli konfliqtis swrafad da sabolod mogvareba. 2. Acces to justice – 
SedarebiT susti mxaris interesebis gaTvaliswineba da konfliqtis orive 

mxaris sasargeblod dasruleba. 3. Individual Autonomy –konfliqtis 

gadawyvetis gzebis mxareebTan mWidro TanmSromlobiT Zieba da samomavlo 

perspeqtivebis gaTvaliswinebiT gadawyvetilebis miReba. 4. Reconciliation – 
davis gadawyveta mSvidobiani da arakonfliqturi gzebiT, rac xels uwyobs 

mxareTa Soris urTierTobebis gamyarebas. 5. Social transformation –erTi 

konkretuli konfliqtis mogvarebas SeuZlia Tavisi wvlili Seitanos 

zogadad sazogadoebrivi problemebis mogvarebaSi.67 

 

 

$4. konfidencialoba 
 

konfidencialoba mediaciis aucilebeli da erTerTi yvelaze 

mniSvnelovani principia,68 amitom is aucileblad calke unda iqnes 

ganxiluli. mediatoris mier mediaciasTan dakavSirebuli dumilis 

SenarCunebis valdebuleba gamomdinareobs mxareTa da mediatorTa 

saxelSekrulebo urTierTobidan. Tu orive mxare gaaTavisuflebs 

mediators am valdebulebisagan, maSin valdebuleba aRar iarsebebs. aseTi 

gaTavisufleba specialur formas ar moiTxovs da SesaZlebelia 

konkludenturi moqmedebiTac ganxorcieldes.69 mxareebs SeuZliaT 

SeTanxmdnen mediaciis procesis konfidencialobis principis 

darRvevisaTvis fuladi xasiaTis sanqciebze. magaliTad SeiZleba 

dasaxeldes SemTxveva, rodesac erTerTi mxare meoris Tanxmobis gareSe 

sasamarTlo procesis msvlelobisas iseT informacias gamoiyenebs, romelic 

misTvis mediaciis dros gaxda cnobili.70  

mediaciasTan dakavSirebuli konfidencialobis dacvis valdebuleba 

vrceldeba ara mxolod mediatorze, aramed im pirebzec, romlebsac 

SesaZloa samsaxurebrivad hqondeT Sexeba am procedurasTan. magaliTad, Tu 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
67	  Glenewinkel, Werner,  Mediation als außergerichtliches Konfliktlösungsmodell, Am Beispiel der Trennungs- und 
Scheidungsmediation in der Bundesrepublik Deutschland, ’’ibidem‘‘, Stuttgart, 1999, s.60-61.  
68 Sanders, Pieter, The work of UNCITRAL on arbitration and conciliaion, second and expanded edition, ‘’Kluwer Law 
International,’’ The Hague, 2004, p. 220.   
69	  Hilber, Marc,  Die Sicherung der Vertraurlichkeit des Medationsverfahrens, ‘‘Dr. Kovac,‘‘ Hamburg, 2006, s.193.  
70 Cremer, Katja,  Die Vertraurlichkeit der Mediation ‘‘Schneider Hohengehren,‘‘ Baltmannsweiler, 2007, s. 186.     
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mediatori mxareebTan Sexvedras sakuTar ofisSi atarebs, konfidencialobis 

dacvis valdebuleba ekisrebaT misi firmis im TanamSromlebs, 

romelTaTvisac SeiZleba cnobili gaxdes saqmis detalebi: mdivans, 

romelsac SeiZleba mediatorma oqmis momzadebaSi daxmareba sTxovos, 

praqtikantebs, romlebic SeiZleba eswrebodnen mediaciis process da a.S.71 

rac Seexeba procesze praqtikantebis daswrebas, an masalebTan nebismieri 

gareSe piris wvdomis sakiTxs, nebismier SemTxvevaSi am pirTa monawileoba 

mediaciis procesSi aucileblad unda SeTanxmdes mxareebTan. magaliTad, 

arc Tu ise sasiamovno iqneba ganqorwinebasTan dakavSirebul mediaciaze 

studenti praqtikantebis daswreba TviT mediantebis Tanxmobis gareSe. arc 

erT biznesmens ar moewoneba, rom misTvis uZvirfasesi informacia, romelic 

SeiZleba komerciuli saidumloebac iyos, praqtikantebis da mdivnebisaTvis 

xelmisawvdomi gaxdes. am SemTxvevaSi mxareebs ver daamSvidebs aRniSnul 

pirebze dakisrebuli veranairi pasuxismgebloba da SesaZloa maT uaric ki 

aTqmevinos mediaciis procesze. amitom, kidev erTxel unda gavimeoroT, rom 

nebismieri mesame piris daswreba mediaciaze an aseTi piris wvdoma mxareTa 

mier warmodgenili masalebTan Tu dokumentebTan, aucileblad mxareTa 

TanxmobiT unda moxdes. aseTi Tanxmobis ararsebobisas mediatoris mier 

informaciis sxva pirebisaTvis gadandoba SeiZleba rig SemTxvevbSi mis mier 

konfidencialurobis valdebulebis darRvevadac ganimartos.  

konfidencialoba ICC ADR Rules mixedviT erTerTi umniSvnelovanesi 

sakiTxia. masTan dakavSirebuli moTxovnebis gavrceleba mxareebze mxolod 

im SemTxvevaSi daiSveba, Tu isini mediaciis Catarebas ICC ADR Rules 
Sesabamisad gadawyveten. Tu instituts erTerTi mxare mimarTavs mediaciis 

proceduris dawyebis moTxovniT, konfidencialobasTan dakavSirebuli 

wesebi manam ar gavrceldeba orive mxareze, sanam meore mxare mas ar 

daeTanxmeba.72 

niSandoblivia, rom sayovelTaod aRiarebuli principis sawinaaRmdegod 

rusul samarTalSi Sesabamisi sakanonmdeblo regulirebebis ararsebobis 

gamo konfidencialobis samarTlebrivi garantiebi ar arsebobs. 

sayovelTaod aRiarebuli mosazrebis Tanaxmad, mediatoris mowmed dakiTxva 

dasaSvebad aris miCneuli.73 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
71	  Nölting, Hubertus, Mediationsverträge, “Centrale für Mediation“, Hemsbach, 2003, s.120.  
72	  Wolrich, Peter, M.  ADR under the ICC ADR Rules in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. 
(Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-
York, 2006, p.85.  
73	  Kurzynsky-Singer, Eugenia,  Mediation in Russland, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, 
Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.842. 
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SveicariaSi mediatoris mier mediaciis proceduris konfidencialobis 

dacvis valdebuleba erTerT mniSvnelovan principad iTvleba. Tu 

mediatori imave dros sasamarTlos TanamSromelic aris, maSin mediaciis 

warumateblad dasrulebis SemTxvevaSi mas ar aqvs ufleba raime statusiT 

monawileoba miiRos im saqmis ganxilvaSi, romelSic mediatoris rangSi ukve 

monawileobda.74  

rogorc germanul doqtrinaSi aRniSnaven, mediaciis konfidencialobis 

damatebiTi samarTlebrivi regulireba germaniaSi saWiro ar aris, vinaidan 

misi uzrunvelyofa arsebuli sakanonmdeblo bazis safuZvelzec 

SesaZlebelia.75 

Halsey saqmeze britanulma komerciulma sasamarTlom daadastura, rom 

sasamarTlos ar aqvs ufleba ikiTxos, ra moxda mediaciis dros da rogor 

ganviTarda iq movlenebi.76 

aSS-is Uniform Mediation Act da Statebis Sida kanonmdebloba did 

yuraRebas uTmobs mediaciis konfidencialobis samarTlebrivi garantiebis 

Seqmnas da maT dacvas. amerikuli samarTali gamoricxavs sasamarTlos mier 

iseTi mtkicebulebebis moTxovnas, romelic mediaciis proceduras 

ukavSirdeba, ufro metic, sasamarTlos SeuZlia konfidencialobis 

uzrunvelsayofad mxaris TxovniT e.w. “damcavi brZaneba” (protective order) 
miiRos, romlis mizania mediaciasTan dakavSirebuli konfidencialuri 

informaciis dacva mesame pirebis mier xelyofisagan. amave dros, mxareebs 

SeuZliaT rogorc werilobiT, aseve zepirad (mediaciis procesis 

mimdinareobisas) ganacxadon, rom maT ar surT mediaciis konfidencialobis 

dacvasTan dakavSirebuli samarTlebrivi ‘’privilegiebiT’’ sargebloba.77 

U.S.C. §574 iTvaliswinebs mediaciis dros konfidencialobis dacvis 

valdebulebas. rogorc doqtrinaSi aRniSnaven, am muxlis garda sxvadasxva 

sakanonmdeblo aqtebic erTxmad aRiareben am umniSvnelovanesi principis 

dacvis aucileblobas.78 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
74	   Kumpan, Christoph,/Bauer, Cathrin,  Mediation in der Schweiz, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, 
Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.877. 
75	  Hilber, Marc,  Die Sicherung der Vertraurlichkeit des Medationsverfahrens, ‘‘Dr. Kovac,‘‘ Hamburg, 2006, s.191.  
76	  Kallipetis, Michael,/Ruttle, Stephen,/  Better Dispute Resolution –The Development and Practice of Mediation in the 
United Kingdom Between 1995 and 2005, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
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Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.452.  
78	  Hilber, Marc,  Die Sicherung der Vertraurlichkeit des Medationsverfahrens, ‘‘Dr. Kovac,‘‘ Hamburg, 2006, s.154.  
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konfidencialuri informaciis gamJRavnebisagan dasacavad amerikuli 

sasamarTlo praqtika icnobs e.w. privilege cnebas. sasamarTlo icavs im pirebs, 

romlebsac profesiuli saqmianobis speficikidan gamomdinare aqvT ufleba 

uari Tqvan garkveuli informaciis gamJRavnebaze (magaliTad advokati da 

klienti, eqimi da pacienti da a.S) aseTi ‘’privilegiiT’’ aSS-s 

kanonmdeblobaSi da sasamarTlo praqtikaSi aRiarebuli principis Tanaxmad, 

mediatorebic sargebloben.79 rogorc doqtrinaSi aRniSnaven, 

konfidencialobis zusti farglebi sasamarTlos mier dadgenili ar aris. 

e.i. erTi universaluri pasuxi -- romeli informaciaa konfidencialuri da 

romeli ara – ar arsebobs.80 albaT amerikuli sasamarTlo praqtika amas 

problemad arc aRiqvams, vinaidan yovel konkretul SemTxvevaSi SeiZleba 

ganisazRvros, sajaro da kerZo interesebis gaTvaliswinebiT ra SeiZleba 

iyos konfidencialuri da romeli informaciis miwodeba SeiZleba 

CaiTvalos dasaSvebad.  

ganasxvaveben konfidencialobis sxvadasxva saxeebs: a) prejudice privilege -- 
anglo amerikul samarTalSi sasamarTlo icavs mxareTa uflebas uari Tqvan 

davis gadawyvetis tradiciul saSualebebze da mimarTon mediacias. 

konfidencialobis dacva aucilebelia, rogorc mediaciisaTvis mimarTvis 

stadiaze, aseve misi warmatebiT Tu warumateblad dasrulebis Semdegac; b) 

Legal Professional Privilege  --gulisxmobs advokatsa da klients Soris 

urTierTobidan gamomdinare konfidencialobis dacvas. g) Statutory 
confidentiality -- dgindeba parlamentis mier, icavs rogorc ‘’kerZo’’ aseve 

‘’sajaro’’ (sasamarTlos mier mxardaWeril) mediacias da bolos d) Contractual 
confidenciality -- romelis Sinaarsi da farglebic SeiZleba gansazRvrul iqnes 

mediatorsa da mxareebs Soris dadebuli xelSekrulebiT.81 

aSS-Si mxares ar aqvs ufleba TviTon moiTxovos sasamarTloSi media-

ciis konfidencialobis dacva, Tu manamde es  valdebuleba TviTon 

daarRvia.82 

davis konfidencialurma gadawyvetam, rac ADR-	  is formiT xorcieldeba, 

SeiZleba xeli SeuSalos iseTi faqtebis sazogadoebisaTvis miwodebas, 

rogorica raime produqtis, an teqnologiis sicocxlisa da 

janmrTelobisaTvis saSiSroeba. am dros saxezea interesTa konfliqti: 

erTi mxriv sazogadoebis interesi -- hqondes saWiro da aucilebeli 
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informacia da meore mxriv ---  ADR-	  is proceduris konfidencialoba. aseT 

saqmeze gadawyvetilebis miReba yovel konkretul SemTxvevaSi ufro 

racionaluri iqneboda. magaliTad, savsebiT SesaZlebelia, rom raime 

informaciis konfidencialuroba pirdapir ar Tavsdebodes 

samarTaldarRvevis CarCoebSi, magram is mainc Seicavdes garkveul 

~uxerxulebebs,~ Tundac keTilisindisierebis principTan mimarTebaSi. 

amitom am dros Zalian bevri unda iyos damokidebuli TviT im pirze, 

romelic xelmZRvanelobs ADR-‐	  is process. Tu sasamarTlo mediaciis dros 

aseTi piri mosamarTlea, man Tavidanve unda gaacnobieros 

arakeTilsindisieri pirobebiTY morigebis albaToba da ar unda dauSvas 

aseTi ram. cxadia, aq saubari ar aris samarTaldarRvevaze, rasac kanoni 

gansazRvravs.   

	  
  

$5. mediaciis dadebiTi da uaryofiTi mxareebi  
 

davebis alternatiuli gadawyvetis dadebiTi da uaryofiTi mxareebis 

Sesaxeb msjeloba mediaciis mniSvnelobis zrdasTan erTad ufro da ufro 

popularuli xdeba. nebayoflobiTobis principi SesaZleblobas iZleva 

mediacia ganxilul iqnes rogorc produqti, romelic SeiZleba mimzidveli 

aRmoCndes ‘’momxmareblebisaTvis’’.83 

mediaciis dadebiT mxareebad upirveles yovlisa moiazreba morigebis 

didi SesaZlebloba, saarbitraJo da sasamarTlo ganxilvasTan SedarebiT 

naklebi xarjebi, swrafi moqmdebis unari, konfidencialoba, mediatorebis 

konkretul sferoebSi specializacia, rac xels uwyobs davis morigebiT 

dasrulebas, mxareTa mier Sedegebis kontrolis SesaZlebloba, da a.S.84 

mediacia SeiZleba maSinac sasargeblo iyos, rodesac dava ar warmoSobila. 

Tu orive mxare xedavs, rom saqme rTuldeba, mediaciis procesis dawyebiT 

maTY SeuZliaT erTad ipovon sirTuleebis gamomwvevi mizezebi da erTad 

imuSaon am mizezebis aRmosafxvrelad. aseTi midgoma davis warmoSobas 

saerTod gamoricxavs.85 msgavsi ram sasamarTlos an arbitraJis SemTxvevaSi 

warmoudgenelia, vinaidan mxare maT ver mimarTavs da ver miuTiTebs, rom 
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Unberath, Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, s.115.  
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marTalia jer dava ar warmoSobila, magram misi warmoSobis SemTxvevaSi mas 

eqneba konkretuli moTxovnebi. es sruli absurdi iqneba, vinaidan mxareebi 

ver SeZleben moTxovnis saboloo formulirebas da Sesabamisad arc 

arbitraJs da arc sasamarTlos ubralod ar SeeZlebaTY arsebiTad 

imsjelon saqmeze.  

mediaciis erTerTi dadebiTi mxare imaSic gamoixateba, rom mediatoris 

daxmarebiT intensiuri molaparakebebis warmoeba xels uwyobs mxareTa 

Soris arsebuli urTierTobebis aRdgenas.86  

biznesmens mediaciaSi gansakuTrebiT is xiblavs, rom am proceduris 

mimdinareobisas is SezRuduli ar aris raime saxis valdebulebebiT. Tu 

CaTvlis, rom mediacia droisa da fulis fuWi xarjvaa, nebismier dros 

SeuZlia Sewyvitos molaparakeba da mimarTos arbitraJs (saarbitraJo 

SeTanxmebis arsebobis SemTxvevaSi), an sasamarTlos.87 niSandoblivia, rom 

mediacia ganixileba droisa da fulis dazogvis SesaZleblobad ara 

mxolod mxareebisaTvis, aramed samarTlebrivi saxelmwifosTvisac,88 

romelic iZulebulia sakmaod didi resursi gamoyos davebis gadawyvetis 

mizniT xangrZlivi procesebis warmoebisaTvis. 

davis gadawyvetis formalizebuli, iuridiuli saSualebebisagan 

gansxvavebiT, mediaciis gamoyeneba mizanSewonilia konfliqtebis ufro 

farTo wris mimarT. magaliTad, sasamarTloSi mxolod im davebis gadacema 

daiSveba, romlebTan dakavSirebiTac konkretuli materialuri moTxovna 

arsebobs. yvala dava sasamarTlos gansaxilveli ar SeiZleba iyos. 

mediaciis gamoyeneba Teoriulad dasaSvebia nebismieri konfliqtis mimarT. 

sasamarTlos ki mxolod im garemoebebze msjelobis ufleba aqvs, romlebic 

Sesabamisi obieqturi mtkicebulebebiT aris gamyarebuli. mediaciis dros 

mtkicebulebebsa da mtkicebas klasikuri gagebiT ar eniWeba aseTi 

mniSvneloba. am SemTxvevaSi wagebulisa da mogebulis kategoriebiT 

msjeloba saerTod gamoricxulia, rac mxareebs saSualebas aZlevs ufro 

Tavisuflad eZebon iseTi gamosavali, romelic orive mxarisaTvis misaRebi 

iqneba da romelsac sasamarTlo maTi Tanxmobis gareSe verasodes 

daadgenda.89 mediacia exmareba mxareebs TviTon miiRon gadawyvetileba. 

sasamarTlo da arbitraJi exmareba ganxilvis monawileebs imiT, rom iRebs 
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maTTvis am gadawyvetilebas, rodesac mxareebi amas damoukideblad veRar 

axerxeben.90 

mediacia marTlmsajulebis danamatia da ara misi alternativa. mas 

SeuZlia mxolod xeli Seuwyos davebis aRmofxvras, magram ar SeuZlia 

mTlianad sakuTar Tavze aiRos is.91 misi SesaZlebloba da moqmedebis 

farglebi ganusazRvreli ar aris. mediaciis samoqmedo areali iq mTavrdeba, 

sadac mxareTa SeTanxmebisaTvis adgili aRar rCeba sakanonmdeblo 

akrZalvebis an sxva obieqturi garemoebebis gamo.92 

yvela davis mediaciis meSveobiT mogvareba SeuZlebelia. Ddavis 

gadawyvetis alternatiuli forma  ar aris panacea da yvela saxis 

konfliqtis mogvarebisaTvis universaluri saSualeba. aRniSnulidan 

gamomdinare, logikuria SekiTxva, rogori davebi SeiZleba iyos 

mediaciisaTvis ‘’daqvemdebarebuli’’ da ra SemTxvevaSi aqvs davis gadawyvetis 

am meqanizmis gamoyenebas warmatebis Sansi. rogorc doqtrinaSi aRniSnaven, 

SeiZleba gamoikveTos sami ZiriTadi niSani: a) dapirispirebul mxareebs 

Soris kontaqtebi jer kidev ar aris sabolood gawyvetili, b) mxareebi 

principSi mzad arian da kargad esmiT, rom problemas TviTon ukeT 

moagvareben 3) mocemuli momentisaTvis mxareebs ar SeuZliaT mesame piris 

daxmarebis gareSe komunikaciis srulad aRdgena. saboloo jamSi arc erT 

mxares ar unda hqondes konfliqtis gagrZelebis survili. am dros iqmneba 

situacia, rodesac maT undaT davis SeTanxmebiT dasruleba, magram 

sxvadasxva mizezebis gamo damoukideblad amis gakeTeba ar SeuZliaT. (Mit 
anderen Worten, die Konfliktparteien wollen miteinander reden, können aber nicht).93  

ADR	   ar gamoiyeneba maSin, rodesac mxareTa poziciebs Soris arsebobs 

aSkara disbalansi, romelsac orive mxare acnobierebs, an unda 

acnobierebdes. cxadia, rom mxare, romelsac ufro Zlieri poziciebi aqvs 

da SeuZlia sasamarTlo an saarbitraJo ganxilvis dros warmatebis imedi 

hqondes, naklebad mosalodnelia, rom molaparakebis magidasTan dajdeba. 

aseve nakleb mosalodnelia mediaciis warmatebuloba, roca urTierTobaSi 
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92	   Ruppel, Oliver, C.  Interdisziplinäre Schlüsselqualifikation Mediation, Rechtliche  Rahmenbedingungen und 
akademische Ausbildungsmöglichkeiten in Deutschland, Österreich, der Schweiz  und dem Fürstentum Liechtenstein, 
’’Dr. Kovac‘’, Hamburg, 2007, s.23. 
93 Ferz, Sascha,/Lison, Alexander,/Wolfart, Eva Maria, (Hrsg.)  Zivilgerichte und Mediation, Widerspruch, Ergänzung, 
Symbiose?  ‘‘WUV Universitätsverlag,‘’ Wien, 2004, s.182.  



~	  42	  ~	  

	  

mravali mxare monawileobs.94 Avinaidan mediacia interesze orientirebuli 

davis gadawyvetis formaa,  orze meti mxaris interesebis Sejereba da maTi 

sinTezi sakmaod rTul perspeqtivad gamoiyureba. 

mediaciis uaryofiT mxareebze imdens ar saubroben, ramdensac 

dadebiTze, Tumca maTze yuradRebis gamaxvilebis gareSe srulyofili 

suraTis Camoyalibeba SeuZlebelia. 

 germanul iuridiul literaturaSi arsebobs mosazreba, rom mediaciis 

procesi arc iseTi iafia, rogorc amaze xSirad miuTiTeben. magaliTad, is 

principSi saarbitraJo ganxilvaze iafi ar aris.95  

Zviria mediacia Tu iafi, Sefasebis sakiTxia. savsebiT SesaZlebelia, 

rom erTi da igive pirma erTi da imave formis mediacia xelmisawvdomad, an 

naklebad xelmisawvdomad miiCnios. Tu mxares mobezrda gawelili 

sasamarTlo an saarbitraJo ganxilva da ZviradRirebuli advokatebis 

mTeli armiis honorarebis gadaxda, cxadia, misTvis erTi an or kvriani 

mediacia ar iqneba Zviri. Dda piriqiT, Tu mxares xarjebis didi nawili ukve 

gaRebuli aqvs da icis, rom metis gaReba aRar mouwevs, mediaciis iniciativa 

fulis fuW xarjvad moeCveneba. Mmediacia swored imitom aris saintereso, 

rom aq zogadi kriteriumebis gamokveTa SeuZlebelia. Aaq yvelaferi ufro 

subieqturia vidre obieqturi, davis alternatiuli gadawyveta 

garkveulwilad ufro xelovnebaa vidre iurisprudencia. 

mediaciis uaryofiTi maxasiaTeblebidan asaxeleben gadawyvetilebis 

arasavaldebulo xasiaTs, anu procesis dasrulebas saaRsrulebo furclis 

gareSe. Aamave dros, mediaciis warumateblobis SemTxvevaSi es aris fulis 

da drois absoluturad usargeblo xarji mxareebisaTvis. AsavsebiT 

SesaZlebelia, rom erTerTi arakeTilsindisieri mxaris mier mediacia 

gamoyenebul iqnas, rogorc drois mogebis da davis gadawyvetis 

gaWianurebis saSualeba, rac gamoricxuli arasdros aris.96  

zogierTi praqtikosi evropaSi kategoriulad akritikebs mediacias, 

rogorc transnacionaluri (ZiriTadad amerikuli warmoSobis) iuridiuli 

firmebis mier klienturis mosazidad ‘’SefuTul produqts’’. kritikosebis 

azriT, mediacia biznesmenebs uqmnis iluzias, rom maT samarTlebrivi 

problemebis gadawyveta SeuZliaT, xolo iuristebs ajerebs, rom maT 

biznesis keTeba xelewifebaT. arbitraJSi dakavebuli bevri iuristi Tvlis, 
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rom mediacia xels uSlis mxares sakuTari poziciis CamoyalibebaSi da 

yovelTvis Seicavs mowinaaRmdege mxaris mier am dros miRebuli 

informaciis arasaTanado gamoyenebis safrTxes.97  

mediaciis yvelaze didi nakli misi gavrcelebis SezRuduli masStabebi 

da sazogadoebis arainformirebulobaa. rogorc skeptkosebi amboben, 

jerjerobiT mediatorebi ufro bevrni arian, vidre TviT mediaciis 

precedentebi.98 

Mmediacia racionaluri azrovnebis da meore mxaris poziciis gagebis 

gareSe saerTod ver Sedgeba. maSasadame, is TavisTavad gulisxmobs 

ganaTlebisa da kulturis garkveuli cenzis arsebobas. Grogorc germaniaSi 

amboben, yvela konfliqti mediaciis gziT gadawyvetas ar eqvemdebareba da 

arc germaniis yvela moqalaqea mzad konfliqtis gadawyvetis racionaluri 

gzebi eZebos.99 mediacia panacea (Allheilmittel) ar aris da mas yvela problemis 

gadawyveta ar SeuZlia.100 

 

 

 

$6 davis gadawyvetis alternatiuli saSualebebis 

popularobis mizezebi 
 

mediaciis popularobis zrdis tendencias skeptikosebic ar uaryofen. 

Acxadia, movlenaTa aseT ganviTarebas Tavisi axsnac gaaCnia. 

upirveles yovlisa unda aRiniSnos, rom Cveulebrivi molaparakebebis 

warmoeba sakmaod garTulebulia, rasac gazrdili konkurencia, sajaro 

xelisuflebis organoebis mier finansuri kontrolis gamkacreba da mTeli 

rigi sxva faqtorebi ganapirobebs. Tanamedrove biznesSi mxareebs imaze 

ufro uWirT molaparakeba da uTanxmoebis aRmofxvris gzebis Zieba, vidre 

es Tundac 20 wlis win iyo.101 garda amisa, ar SeiZleba mediaciis warmateba 
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Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’, New-York, 2006, 50.   
98	   Einführung, Greger, Reinhard,/ Unberath, Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ 
München, 2008.  
99	   Einführung, Greger, Reinhard,/ Unberath, Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ 
München, 2008.  
100 Falk, Gerhard,  Die Entwicklung der Mediation, in: Töpel, Elisabeth, Pritz, Alfred,(Hrsg.)  Mediation in Österreich, 
Die Kunst der Konsensfindung, 2.Auflage, ‘‘Ard Orac,‘‘ Wien, 2005, s.30.   
101	  Sdr. Genton, Pierre, M.  An Efficient Dispute Management Tool: The Dispute Board and the ICC DB Rules, in: 
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mxolod arbitraJisa da sasamarTlos uaryofiT mxareebs davabraloT. mas 

TviTonac aqvs ‘’damoukidebeli’’ dadebiTi mxareebi. rac yvelaze mTavaria, 

arbitraJi da sasamarTlo ‘’orientirebulia’’ procesis wagebaze da mogebaze, 

rodesac mediaciis dros mTavari davis saerTod Sewyveta da sadavo 

sakiTxebis SeTanxmebaa.102 

meoce saukunis ukanaskneli meoTxedis statistika adasturebs, rom aSS-

Si sasamarTlo procesebis odenoba izrdeba. amave dros samoqalaqo 

saqmeebze aqtualobas kargavs nafic msajulTa saqmianoba. aRniSnuli kidev 

erT mizezs warmoadgens imisaTvis, rom Statebis umravlesobam an kanoniT, 

an sasamarTlos gadawyvetilebiT aRiara sasamarTloebis ufleba gamoiyenon 

davis gadawyvetis alternatiuli saSualebebi. alternatiuli formebi 

gansakuTrebuli interesiTa da popularobiT sargeblobs amerikul 

korporaciebSi, romlebic nebismier SemTxvevaSi miesalmebian problemebis 

prevencias, an ukve warmoSobili davis swrafad, iafad da ormxrivad 

sasargeblod gadawyvetas.103 

qonebrivi da ara mxolod qonebrivi davebis gadawyvetis am meqanizmze 

amerikaSi moTxovnilebis, da Sesabamisad praqtikis zrda mniSvnelovnad 

ganapiroba mcire TanxebSi gamosaxuli moTxovnis sasamarTlo gziT dacvis 

metismetma siZvirem. subieqts, romelsac surs 1000 an 5000 dolari 

sasamarTloSi moiTxovos, isRa darCenia, rom am moTxovnis 

realizaciisaTvis saxelmwifos mier SemoTavazebul SedarebiT ufro iaf 

saSualebas. sasamarTloze dafuZnebul mediacias mimarTos.104 Uufro metic, 

iaponiaSi Tvlian, rom xalxisaTvis, romelsac sasamarTlo procesebis 

sawarmoeblad arc dro aqvs da arc fuli, saxelmwifos mediaciaze ukeTesi 

saSualebis SeTavazeba ar SeuZlia.105  

sakmarisia amerikaSi mediaciis ganviTarebis mizezebze daiwyos saubari, 

rom avtorTa absoluturi umravlesoba iwyebs aSS-Si samoqalaqo 

marTlmsajulebis kritikas, romelsac axasiaTeben, rogorc uaRresad 

rTul, xSirad mxareTaTvis gaugebar, gaWianurebul da ZviradRirebul 

process, rac  fizikur da iuridiul pirebs aiZulebs Tavi misgan Sors 
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daiWiron. germaniaSi mediaciis ganviTarebis masStabebi gacilebiT CamorCeba 

amerikuls. am SemTxvevaSi ufro amerikuli gavlenis Sesaxeb SeiZleba 

saubari, ris Sedegadac 1980-iani wlebidan mediacia aqac aqtualuri gaxda 

rogorc praqtikosebis, aseve TeoritikosebisaTvis.106 

sayovelTaod aRiarebuli SexedulebiT, sasamarTlo konservatul 

instituts warmoadgens. rogorc aRniSnaven, xSirad mas ar SeuZlia 

upasuxos im moTxovnebs, romelsac saerTaSoriso biznesi uyenebs. 

mosamarTle yovelTvis ver erkveva sxvadasxva sferoSi warmoSobili 

davebis specifikaSi. maSasadame biznesi logikurad iTxovs raRac 

alternatiuli, ofro profesiuli, ufro swrafi da ufro sando 

institutis arsebobas.107 mosamarTleebi zogjer metad ucnaur da 

sazogadoebisaTvis auxsnel mosazrebebs gamoTqvamen maT mier ganxilul 

davebTan dakavSirebiT.108 sasamarTlo gadawyvetileba xSirad problemis 

gadawyvetis gzad ki ara, aramed axali problemebis warmoSobis wyarod 

gvevlineba, rac mediaciis SemTxvevaSi TiTqmis gamoricxulia. davis 

alternatiuli gadawyvetisas mxareebi TviTon wyveten molaparakebis 

gagrZelebis, an masze uaris Tqmis sakiTxs. 

 

 

Tavi II mediaciis istoria da ganviTarebis Tanamedrove tendenciebi 
 
 
$1. mediaciis warmoSoba da ganviTarebis istoria 

 
bolo TxuTmeti wlis ganmavlobaSi gamocemuli germanuli literatura 

TiTqmis erTmniSvnelovnad miuTiTebs, rom mediaciis istoria aSS-Si daiwyo 

daaxloebiT 30 wlis win, Tumca am mosazrebas yvela ar eTanxmeba. arsebobs 

Sexeduleba, romlis Tanaxamadac mediaciis pirveli precedentebi 2600 wlis 

winac ki dokumenturad dasturdeba da davis gadawyvetis alternatiuli 

formebi daaxloebiT imave xnisaa, ramdenisac -- adamianTa sazogadoeba.109 am 

ori mosazrebis SeTanxmeba savsebiT SesaZlebelia. yovelive axali kargad 
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daviwyebuli Zvelia. saubari SeiZleba iyos ara TviT mediaciis siZveleze 

misi Tanamedrove amerikuli, an Tundac evropuli gagebiT, aramed principze, 

romelic neitraluri mesame mxaris mier or an met pirs Soris 

warmoSobili davis SeTanxmebiT dasrulebaSi daxmarebas gulisxmobs. 

principis zusti asakis dadgena cxadia, SeuZlebelia. aSS-Si ubralod 

moxda am principis xelaxla aRmoCena misTvis originaluri ‘‘amerkuli 

formis‘‘ micemiT. ase rom sworia rogorc erTi, aseve meore mosazreba, 

ubralod isini arsebuli sinamdvilis sxvadasxva mxareze amaxvileben 

yuradRebas. amitomac aris, rom mediacias xSirad axali aRTqmiseuli 

metaforiT axasiaTeben: axali Rvino Zvel tikebSi.110  

termin ‘‘mediaciis’’ Zirebi Zvel berZnul da laTinur enaSi unda veZioT. 

berZnulad medos miukerZoebels, neitralurs niSnavs, laTinuri zmna mederi – 
gajansaRebasa da gamosworebas. doqtrinaSi aseve saubroben medicinasa 

(medicina -mkurnalobis xelovneba) da mediacias Soris terminologiur 

msgavsebaze.111  

mediacias istoriuli safuZveli da tradicia aqvs CineTSi. Cinuri 

samarTlebrivi da zogadad socialuri cnobiereba emyareba konfuZis mier 

ganviTarebul socialuri harmoniis ideas, romelic wamoWrili 

konfliqtebis kompromisis gziT mogvarebas gulisxmobs. konfuZi Tvlida, 

rom adamiani yovelTvis unda ecados SeinarCunos sxvebTan arsebuli 

urTierTobebi.112 

sayovelTaod cnobilia, rom antikur saberZneTSi, aTensa da spartas 

Soris davebis warmoSobisas sxva berZnuli qalaqebi yovelTvis 

sTavazobdnen maT Suamavlis rolis sakuTar Tavze aRebas. aseve cnobilia, 

rom qristes Sobamde me-6 saukuneSi berZeni reformatori soloni piradad 

iRebda monawileobas sazogadoebis dapirispirebul fenebs Soris 

warmoSobili socialuri konfliqtebis gadawyvetaSi.113  

Suamavlobisa da momrigeblobis sxvadasxva formebi Zvel 

aRmosavleTSi, egvipteSi da saberZneTSic arsebobda. cnobilia, rom 

mediaciis msgavs proceduras Zalze intensiurad mimarTavdnen mTel 
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Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.178.  
112 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
II, case study, “Kluwer Law International”, Alphen aan den Rijn,2006,  p. 159.  
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SuamdinareTSi moRvawe asirieli vaWrebi.114 morigeba, rogorc davis 

aRmofxvris SesaZlebloba, cnobili iyo xamurabis kanonmdeblobis Seqmnis 

drosac ki.115 

neitraluri mesame piris monawileobiT davebis gadawyveta evropaSi 

gansakuTrebiT popularuli gaxda me-10 me-11 saukuneebSi mezobel mamulebs 

Soris sazRvrebis dadgenasTan dakavSirebuli uTanxmoebebis mowesrigebis 

sferoSi.116 

Sua saukuneebSi termini ‘’mediatori’’ ucxo ar yofila kaTolikuri 

eklesiisaTvis. magaliTad, 1640-ian wlebSi papis, urban mervis mier 

miunsterSi gagzavnili warmomadgeneli, romelsac adgilobriv kaTolikeebs 

Soris dava unda daesrulebina, pirdapir aris moxseniebuli, rogorc 

mediatori. Sua saukuneebis inglisSi gamoiyeneboda Loveday saxeliT 

cnobili davis gadawyvetis alternatiuli saSualeba. sasamarTlo 

aWianurebda procesis dasrulebas im mizniT, rom mxareebi rogorme 

SeTanxmebuliyvnen.117  

doqtrinaSi arsebobs mosazreba, rom istoriuli faqtebis 

gaTvaliswinebiT evropa SeiZleba Tavisuflad CaiTvalos mediaciis akvnad. 

magaliTis saxiT mohyavT venis kongresi, sadac profesionali diplomati 

mediatorebis monawileobis gareSe gadasawyveti darCeboda uamravi 

mniSvnelovani sakiTxi, rac omgamovlil evropaze mxolod uaryofiT 

gavlenas moaxdenda.118  

me-19 saukuneSi iyo ramdenime SemTxveva, rodesac saxelmwifoebs Soris 

konfliqti mesame neitraluri qveynis CareviT gadawyda. mediatoris roli 

Seasrula britaneTma 1825 wels prtugaliasa da brazilias Soris 

konfliqtisas, safrangeTma 1849/1850 wlebSi – britaneTsa da saberZneTs 

Soris konfliqtisas, safrangeTma da birtaneTma 1844 wels -- espaneTsa da 

marokos Soris konfliqtisas, romis papma leo mecametem -- espaneTsa da 

germanias Soris karolinis kunZulebTan dakavSirebuli davis 

gadawyvetisas, 1884 wels. meoce saukuneSi SeiZleba aRiniSnos, Teodor 
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118	   Rüssel, Ulrike,  Mediation in Übrigen Europa, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.1271.  
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ruzveltis roli ruseT-iaponiis omis SewyvetasTan dakavSirebiT. zogadad, 

amerikis prezidentebis mier mediatoris rolis Sesruleba ruzveltis 

SemTxvevaSi gamonaklisi ar yofila. istoriisaTvis aseve cnobilia 1979 

wels prezident karteris mier israelsa da  egviptes Soris konfliqtis 

dros mediaciis gamoyenebis faqti.119  

1898 wels aSS-is kongresma pirvelad Seqmna mediaciis samarTlebrivi 

regulirebis safuZvlebi, rodesac Sromis davebis gadawyvetisas 

alternatiuli saSualebebis gamoyeneba dauSva. 1913 wlisaTvis es forma 

praqtikulad gamoiyeneboda rkinigzebis mSeneblobis sferoSi 

waromoSobili davebis mogvarebaSi. Seiqmna specialuri Board of Mediation an 
Conciliation, romelic am sferos koordinirebda. 1960-ian wlebSi dawyebulma 

adamianis uflebebis dacvis talRam warmoSva komunalur doneze davebis 

daregulirebis alternatiuli meTodebis gamoyenebis SesaZlebloba. Seiqmna 

e.w. neighborhood justice centres. vaimaris respublikis krizisis Semdgom germaniaSi 

sakmaod populauruli iyo e.w. Rechtsfriedenbewegung. 1924 wels gatarebuli 

reformis Sedegad mosamarTles mieca ufleba ewarmoebina ‘’morigebis 

procesi’’ (Güterverfahren), es norma 1950 wlamde moqmedebda.120 

saerTaSoriso savaWro palatam (ICC) jer kidev 1921 wels gamarTul 

kongresze daafiqsira Tavisi pozicia, rodesac mediaciis gziT davebis 

gadawyveta sasamarTlosa da arbitraJTan mimarTebaSi alternatiul da 

ukeTes gzad Seafasa. am dros mediacia, rogorc aseTi, ar iyo popularuli 

termini, sasamarTlosa da arbitraJis gareSe davebis gadawyvetisaTvis 

SemuSavebul wesebs conciliation ewodeboda. es wesebi mxolod 1988 wels iqna 

safuZvlianad redaqtirebuli da ganaxlebuli, xolo 2001 wels dasrulda 

xangrZlivi konsultaciebi saerTaSoriso savaWro palatasa da mis 

nacionalur komitetebs Soris, ris Sedegadac damtkicda  saerTaSoriso 

savaWro palatis wesebi davis gadawyvetis alternatiuli saSualebebis 

Sesaxeb (ICC ADR Rules) .121 
rogorc literaturaSi miuTiTeben, Tanamedrove ADR -is	   sawyisebi me-20 

saukunis 60-iani da 70-iani wlebis aSS-Si unda veZioT.122 yvelaze Zveli 
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gamocema aSS-Si, romelic mediacias exeba, 1969 wliT aris daTariRebuli,123 

xolo ganqorwinebis sferoSi mediaciis gamoyenebis SesaZleblobebze 

msjeloba aSS-Si 1970-iani wlebidan daiwyes.124 

amgvarad, ADR pirvelad aSS-Si gamoCnda 1970-ian wlebSi, rogorc 

reaqcia droSi gawelil da ZviradRirebul procesebze. gansakuTrebiT 

aRsaniSnavia, rom es instituti arbitraJsac moiazrebs, mxolod ‘’wminda 

amerikuli gagebiT.’’ evropaSi da msoflios sxva wertilebSi arbitraJisa da 

ADR warmoSobisa da ganviTarebis gansxvavebuli kanonzomierebis gamo 

amerikuli midgoma bolomde gaziarebuli ar aris.125 niSandoblivia, rom 

germanul iuridiul literaturaSi aSS-Si davebis alternatuli 

gadawyvetis meTodebis aqtualurobas me-20 saukunis 60-70 iani wlebidan 

aseve ukavSireben aSS-Si sasamarTlo procesis xangrZlivobasa da siZvires, 

romelic orive maCvenebliT aRemateba germanul samoqalaqo 

samarTalwarmoebas.126 germaniaSi diskusiebi davebis gadawyvetis 

alternatiuli meTodebis Sesaxeb 1990-iani wlebidan daiwyo.127 

amerikuli mediaciis ganviTarebisaTvis istoriuli mniSvnelobis mqoned 

iTvleba harvardis samarTlis skolis profesoris Frank E. Sander moxsneba, 
romelic davis gadawyvetis alternatiul saSualebebs Seexeboda. mis mier 

gamoTqmuli mosazrebebis ganviTarebis Sedegad amerikelma kanonmdebelma 

da amerikulma marTlmsajulebam Camoayaliba axali instituti, romelsac 

sasamarTlosTan dakavSirebul mediacias (Court connected ADR) uwodeben.128 
mediaciis ganviTarebaSi akademiuri wreebis roli umniSvnelovanesia. 

rogorc xSirad aRniSnaven doqtrinaSi, aravin icis, rogori iqneboda es 

instituti, rom ara magaliTad harvardis, an jorjiis universitetebis mier 

1970-iani wlebis bolos ganxorcielebuli proeqtebi. an germaniaSi prof. 
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Effectivness of Third Party Intevention, ‘‘Jossey-Bass Publishers’’, San-Francisco, London, 1989.  
125	  Wallgren, Carita,  ADR and Business, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, 
p.7.   
126 Friedrich, Fabian, M. Das UNCITRAL- Modellgesetz über die internationale Handelsschlichtung , Ein Kommentar, 
‘‘Shaker‘‘, Aachen, 2006, s. 3.   
127 Friedrich, Fabian, M. Das UNCITRAL- Modellgesetz über die internationale Handelsschlichtung , Ein Kommentar, 
‘‘Shaker‘‘, Aachen, 2006,  s. 4.   
128	  Gootwald, Walter,  Gerichtsnahe Mediation – Erfahrungen und Lehren aus dem Modellprojekt in Niedersachsen, in: 
Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.965.  
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Fritjof mier 1983 wels tubingenis universitetSi ganxorcielebuli proeqti 

molaparakebis teqnikis daxvewasTan dakavSirebiT.129 

aSS-Si mediaciis ganviTarebis axal etaps warmoadgenda 1976 wels 

mosamarTleebis, advokatebisa da akademiuri wreebis monawileobiT 

Catarebuli farTomasStabiani konferencia. aq miRweuli SeTanxmebis 

mixedviT, amerikuli marTlmsajulebis gadatvirTuloba da procesebis 

usasrulod gaWianureba nawilobriv unda mogvarebuliyo alternatiuli 

saSualebebis gamoyenebiT. didi biznesi aseve mtkivneulad reagirebda im 

uzarmazari adamianuri Tu finansuri resursebis xarjvaze, rac 

sasamarTloSi saqmis warmoebasTan iyo dakavSirebuli. amerikis saarbitraJo 

asociaciam (American Arbitration Association) 70-iani wlebidanve auba mxari saerTo 

tendencias da daiwyo mediaciis ‘’momsaxurebis’’ SeTavazeba Tavisi 

‘’klientebisaTvis.’’ am periods ganekTvneba aSS-Si mediatorTa pirveli 

profesiuli organizaciebis daarsebac. aRniSnulis paralelurad 

harvardeli profesori Roger Fisher Tavis mediator da anTropolog 

kolegasTan William Ury erTad aqveynebs sayovelTaod aRiarebul naSroms 

‘’Getting to Yes’’, romelic mediaciis standartebis Camoyalibebis pirvel 

warmatebul cdas warmoadgenda. (es modeli germaniaSi da ara mxolod 

germaniaSi cnobilia e.w. Harvard-Konzept saxeliT).130  

1983 wels ramdenime fondis mxardaWeriT Camoyalibda National Institute for 
Dispute Resolution, romelmac ramdenime piloturi proeqti daafinansa da 

ganaxorciela mediaciis sferoSi.131 

aSS-Si ganxorcielebuli pirvel msxvilmasStabian mediaciad iTvleba 

1974 wels dawyebuli procesi, romelic Seexeboda vaSingtonSi wyalsaqaCis 

uprecedento masStabis mSeneblobas. mediatorebi jerald kormiki da jein 

makarti sakmaod intensiurad muSaobdnen fordis fondis mier dafinansebul 

modelur proeqtSi. proeqti iTvaliswinebda sxvadasxva sferoSi arsebuli 

davebis mediaciis gziT gadawyvetis SesaZleblobebis kvlevas da kvlevis 

Sedegebis praqtikul realizacias.132 

ganviTarebis sawyis etapze mediacia moiazreboda, rogorc amerikuli 

saproceso samarTlis danamati, wminda amerikuli movlena, romelsac 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
129	  Haft, Fritjof,  Verhandlung und Mediation, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Hanbuch Mediation, 
2.Auflage, ”Beck”, München, 2009, s.70.  
130	   Yarn, Douglas, H.  Mediation in den USA, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.1260-1261.  
131 Introduction in: Kressel, Kenneth,/ Pruitt, Dean,G. Mediation Research The Process and Effectivness of Third Party 
Intevention, ‘‘Jossey-Bass Publishers’’, San-Francisco, London, 1989, p.3. 
132 Hehn, Marcus,  Entwicklung und Stand der Mediation – ein historisches Überblick, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.187.  
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evropaSi warmatebis Sansi ar eqneboda. xSirad miuTiTebdnen evropuli 

sasamarTloebis valdebulebaze, isedac SeewyoT xeli mxareTa 

morigebisaTvis yovelgvari mediaciis gareSe. zogierTs miaCnda, rom es 

SeiZleboda yofiliyo drois tyuilad kargva, vinaidan SeTanxmebis 

resursis arsebobis SemTxvevaSi mxareebi mas mesame piris Carevis gareSec 

gamoiyenebdnen. aseve uaryofiTad fasdeboda is garemoeba, rom mediaciis 

dros mxareebs erTmaneTisaTvis gadaecaT konfidencialuri xasiaTis 

informacia, rac SesaZloa meore mxaris mier am informaciis 

marTlsawinaaRmdego gamoyenebis safuZveli gamxdariyo da a.S.133 Tumca, 

aSkarad Cans, rom aseTi pesimisturi prognozebis miuxedavad mediacia 

arankleb popularuli da gavrcelebulia evropaSi, vidre mis ‘’samSobloSi’’ 

-- amerikis SeerTebul StatebSi.  

mediaciis, rogorc profesiuli saqmianobis winsvlisa da warmatebis 

paralelurad aSS-Si molaparakebis ‘’profesionalizaciis’’ procesic 

mimdinareobda. harvardis molaprakebis proeqtis (Harvard Negotiation Project) 
monawileni jer kidev 1991 wels xazs usvamdnen am mimarTulebiT arsebul 

mzard tendencias. Tu 1980-iani wlebis dasawyisSi molaparakebis profesiul 

doneze warmoebis swavleba mxolod specialuri proeqtebis farglebSi Tu 

SeiZleboda, 1990-iani wlebis damdegs Sesabamisi programa ukve hqonda 

TiTqmis yvela universitetis samarTlis skolas. mogvianebiT am saqmes didi 

enTuziazmiT mohkides xeli msxvilma sakonsultacio firmebma.134  

1980-iani wlebis amerikuli statistika adasturebs, rom mxareebi 

ZiriTadad kmayofilni iyvnen mediaciiT, Tumca arsebobs aseve monacemebi, 

sadac ukmayofiloTa procentuli maCveneblebi sakmaod maRalia.135 amave 

periodSi Catarebuli erTerTi kvlevis Tanaxmad, mediaciis Sedegad 

miRweul SeTanxmebas nebayoflobiT asrulebda mxareTa 81%. sasamarTlo 

gadawyvetilebebTan mimarTebaSi am maCvenebelma  mxolod 48% Seadgina.136  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
133	  Wallgren, Carita,  ADR and Business, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, 
p.8.   
134 Preface to the Second Edition, Fisher, Roger/Ury, William/Patton, Bruce, Getting to YES, Negotiating Agreement 
Without Giving In, Second Edition, Harvard Negotiation Project, ‘’Penguin Books,’’ New-York, 1991.  
135	  Roehl, Janice A./Cook, Royer, F.  Mediation in Interpersonal Disputes: Effectivness an Limitations, in: Kressel, 
Kenneth,/ Pruitt, Dean,G. Mediation Research The Process and Effectivness of Third Party Intevention, ‘‘Jossey-Bass 
Publishers’’, San-Francisco, London, 1989, p.33.  
136	  Roehl, Janice A./Cook, Royer, F.  Mediation in Interpersonal Disputes: Effectivness an Limitations, in: Kressel, 
Kenneth,/ Pruitt, Dean,G. Mediation Research The Process and Effectivness of Third Party Intevention, ‘‘Jossey-Bass 
Publishers’’, San-Francisco, London, 1989, p.55. 
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1980-iani wlebis bolos mediacias ganmartavdnen, rogorc im 

mxareebisaTvis mesame piris (profesionalis) daxmarebas, romelTac survili 

aqvT maT Soris arsebuli dava SeTanxmebiT daamTavron. gansakuTrebiT 

sainteresoa is garemoeba, rom mediaciis amerikeli mkvlevarebis erTi 

nawilis azriT, mediacia ar aris amerikuli aRmoCena, is davebis gadawyvetis 

erTerTi uZvelesi formaa.137  

Encyclopedia Britanica-m 1991 wels Secvala mediaciis arsebuli definicia. 

Zveli ganmartebisagan gansxvavebiT, axali redaqciis Tanaxmad, mediacia aris 

ara mxolod saerTaSorosi samarTlis sferoSi gamoyenebuli meqanizmi, 

aramed zogadad, davebis alternatiuli gadawyvetis erTerTi forma.138 

aRniSnulis miuxedavad, 1980-ian da nawilobriv 1990-ian wlebSi britaneTSi 

mediacias iuristi praqtikosebi sakmaod skeptikurad uyurebdnen. mediaciaSi 

monawileoba ganixileboda im iuristis sisusted, romelsac procesSi 

warmatebis imedi ar hqonda. aTi wlis Semdeg mdgomareoba radikalurad 

Seicvala da amaze udidesi gavlena iqonia samoqalaqo saproceso 

samarTlis reformam. 1999 wels ZalaSi Sevida axali samoqalaqo saproceso 

kodeqsi (Civil Procedural Rules (CPR). reformis safuZvels warmoadgenda Lord 
Woolf mier 1996 wels momzadebuli angariSi. am angariSSi inglisuri 

lakonurobiT aris mocemuli saproceso reformis ZiriTadi motivacia, 

mizani da safuZveli: samoqalaqo saqmeebze pirTa absoluturi 

umravlesobisaTvis umravles SemTxvevaSi sasamarTlosaTvis mimarTva unda 

iqces ukanasknel samarTlebriv saSualebad da berketad, romlis 

gamoyenebac SesaZlebelia.139  
1979 wels safrangeTSi werdnen, rom iuristi (advokati) siamovnebas 

unda naxulobdes ara imdenad procesis mogebaSi, ramdenadac davis 

SeTanxmebiT damTavrebaSi.140 

1990-iani wlebi Tavisuflad SeiZleba miviCnioT mediaciis aRmavlobis 

periodad. Tu britanul da evropul literaturaSi xSirad ismis faqtebze 

damyarebuli Sefaseba, rom mediacia aqtualuri gaxda 1990-iani wlebis 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
137	  Introduction in:	  Kressel, Kenneth,/ Pruitt, Dean,G. Mediation Research The Process and Effectivness of Third Party 
Intevention, ‘‘Jossey-Bass Publishers’’, San-Francisco, London, 1989, p.1..  
138	  Hehn, Marcus,  Entwicklung und Stand der Mediation – ein historisches Überblick, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s,185.  
139	  Kallipetis, Michael,/Ruttle, Stephen,/  Better Dispute Resolution –The Development and Practice of Mediation in the 
United Kingdom Between 1995 and 2005, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’,  New-York, 2006, 
p.192. 
140 Cohen, Julius Henry, Commercial arbitration and the law, ‘’ Appleton and company,’’ New-York, London, 1918, p. 
31-32.   
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dasawyisidan, aSS-Si 1989 wlis erTerT gamocemaSi aRniSnavdnen, rom 

mediacia gansakuTrebiT intensiurad ganixileba, rogorc davebis 

alteranatiuli gziT gadawyvetis saSualeba da aseTi kvlevebi 

gansakuTrebiT bolo aTi wlis ganmavlobaSi gaxSirda.141 SeiZleba iTqvas, 

rom amerikuli mediacia Tavisi warmoSobisa da Semdgomi ganviTarebis 

tempebiT minimum aTi wliT mainc uswrebs britanul da evropul analogebs. 

cxadia, es ganviTarebis donezec Taviseburad iasaxeba.  

SveicariaSi mediaciis ganviTarebis axali etapis dasawyisad iTvleba 

1991 wels Semdgari farTomasStabiani konferencia, romlis organi-

zatorebic iyvnen Sveicariis SedarebiTi samarTlis instituti lozanaSi da 

Jenevis universitetis iuridiuli fakulteti. konferenciaSi monawi-

leobdnen mediaciis sferos aRiarebuli specialistebi mTeli evropidan, 

kanadidan da aSS-dan.142 

evropis kavSiris masStabiT mediacia aRiarebul iqna, rogorc 

momxmarebelTa uflebebis dacvis efeqturi meqanizmis SesamuSaveblad 

aucilebeli komponenti, rac 1990-iani wlebis meore naxevarSi momxma-

rebelTa uflebebis dacvasTan dakavSirebul evrodireqtivebSic aisaxa.143  

saboloo jamSi SeiZleba kidev erTxel aRiniSnos, rom ADR moaizreba, 
rogorc reaqcia sasamarTlo da saarbitraJo procedurisaTvis saWiro 

drosa da xarjebze, Tumca am institutisadmi aseTi damokidebuleba mas 

mainc kerZo Tu sajaro marTlmsajulebis danamatad aqcevs da ar 

warmogvidgens, rogorc damoukidebel instituts. ADR–s, rogorc davebis 

gadawyvetis alternatiul saSualebas uamravi ‘’winapari’’ hyavda sxvadasxva 

sazogadoebaSi, istoriul Tu kulturul garemoSi. mediacia iZleva iseTi 

SesaZleblobebis kombinaciis saSualebas, rac mas aucileblad da saWirod 

aqcevs Tanamedrove msofliosaTvis.144 

saerTaSoriso mediacia imyofeba ganviTarebis im stadiaze, romelzec 

arbitraJi imyofeboda daaxloebiT 50 wlis win. optimisturi prognozebis 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
141	  Foreword in: Kressel, Kenneth,/ Pruitt, Dean,G. Mediation Research The Process and Effectivness of Third Party 
Intevention, ‘‘Jossey-Bass Publishers’’, San-Francisco, London, 1989.  
142	  Galli-Widmer, Marianne,  Mediation in der Schweiz, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.1249.  
143	  Sdr. Sharma, Daniel,  Europarechtliche Impulse, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.1235.  
144	   Briner, Robert, Foreword in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  ADR in 
Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006.  
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Tanaxmad, mediaciac miaRwevs arbitraJis analogiur gavrcelebasa da 

masStabebs da amaSi eWvis Setanis safuZveli ar arsebobs.145 

mediaciis istoriuli ganviTarebis perspeqtivebze msjeloba erTi 

sakmaod saintereso mosazrebiT SeiZleba davasruloT: iuridiul praqtikas 

misi ganviTarebis Tavdapirvel etapze xelovnebad Tvlidnen, mogvianebiT is 

mecnierebad iqca. saarbitraJo praqtikac didi xnis ganmavlobaSi rCeboda 

xelovnebad da isic mecnierebad iqca mas Semdeg, rac nelnela daemsgavsa 

sasamarTlo process, ufro metad rTuli da ‘’samarTlebrivi’’ gaxda.  (Judical 
practice, which began as art, has been turned into a science. It is remarkable that the practice of 
arbitration, which for a long time remained an art, also changed into a science, whilst the process 
became more complicated imitated court proceedings and became ‘’judicialized’’146 
aRniSnulidan gamomdinare, mediaciis ganviTarebis konkretul etapze dRis 

wesrigSi SeiZleba dadges iseTive sakiTxebi, rogorc amas adgili hqonda 

sasamarTlosa da arbitraJis SemTxvevaSi.  

	  
 

$2. davis gadawyvetis alternatiul saSualebaTa 

gamoyenebis istoriuli tradicia saqarTveloSi  
 

 ‘’mixeil kekelias dakvirvebiT, sityva mediators XIX saukunis 

damdegamde qarTuli sinamdvile ar icnobs. Aam sityvas mxolod 1802 wlidan 

vxvdebiT.’’147 

 ‘’faqtobrivad imdroindeli mgomareobis asaxvas warmoadgens bWe 

mediatorebis institutis warmoCena XIX saukunis dasawyisSi Seqmnil ZeglSi 

-- ‘’saqarTvelos CveulebiT sjulSi.’’ am Zeglis me-60 muxlSi vkiTxulobT: 

‘’orTa modaveTagan saqarTvelosa Sina ara aRmorCeul ars Sekrulebis 

xelweriliT bWeni, aramed uwerilod. esreT orni modaveni vinc iqnebodnen, 

urTierTis TanxmobiT gamoirCevdnen ors sams eqvssac bWes da mets ki aRar. 

anu mefis brZanebiT, anu sadaurnic iqnebodnen modaveni, muneburis moxelis 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
145	   Antaki, Nabil, N.  Cultural Diversity and ADR Practices in the World, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’,  New-York, 2006, p.269. 
146	   Antaki, Nabil, N.  Cultural Diversity and ADR Practices in the World, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’,  New-York, 2006, p.270. 
147	   daviTaSvili, giorgi sasamarTlo organizacia da procesi qarTul CveulebiT 

samarTalSi, ‘’Tbilisi universitetis gamomcemloba,’’ Tbilisi, 2004, gv..5.   
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brZanebiT da ise gardaswyvetdnen maTs sadaos, dauwerdnen 

gardawyvetilobis ganaCens orsav mxares.  

da Tu vin icis, romelime maTgani moCivari iCivlebda mefeTa anu 

moxeleTa Tana, ase rom mediatorTagan usamarTlo damemarTao, gaSinjevdnen 

maTs gardawyvetilobis ganaCens, ukeTu marTlad amoCndeboda moCivari, maTs 

gardawyvetilobas moSlidnen da moCivars kanoniers kmayofas miscemdnen da 

kanonierad iqneboda gardawyvetili, ganaCensac daamtkicebdnen, da mas 

tyuilis moCivarsac jarimis gardaxdevinebiT dasjidnen. 

da rodesac gaixsna ruseTis mmarTveloba, aRmorCeva warmoebs 

mediatorTa moCivarT keTilneobaobiT, Tvinier marTebelobis gareviTa. 

miscemen mediatorT Sekrulebas xelis werils da daamowmineben 

sasamarTlosac.’’148  

rogorc Cans, saqarTveloSi arsebobda mediaciis daaxloebiT iseTi 

meqanizmi, romelic Tavisi samarTlebrivi daniSnulebiTa da SinaarsiT 

Zalian hgavs sasamarTloze dafuZnebul mediacias (court based ADR) rodesac 
sasamarTlo xels uwyobs mediaciis procesis Sesabamisobas kanonTan da 

mxareTa survilis SemTxvevaSi mzad aris daamtkicos da iuridiulad 

savaldebulo Zala mianiWos mxareTa mier miRweul SeTanxmebas.  

ivane surgulaZe yuradRebas amaxvilebs im garemoebaze, rom daviT 

batoniSvilis ganmartebiT, mediatorTa arCevis ufleba Tavadebis, 

aznaurebisa da msxvili vaWrebis privilegiaa.149 svaneTSi mediators 

‘’morvars’’ uwodebdnen. Aaqve aucilebelia aRiniSnos, rom svanebi mainc 

eridebodnen mediatorobas, miuxedavad imisa, rom mediatorebi (‘’morvebi’’) 

svaneTSi udidesi avtoritetiT, pativiscemiTYsargeblobdnen da maT 

marTlac keTilSobiluri misia – modave mxareTa (xSirad mosisxleTa) 

Serigeba ekisrebodaT. mediatorebs svaneTSi fici unda daedoT, rom 

samarTlian gadawyvetilebas gamoitandnen. aqedan gamomdinare 

warmoudgeneli iyo morevis tendenciuroba.150 

aSkaraa, rom mediatoroba saqarTveloSi privilegiasTan iyo 

gaigivebuli, rac ara mxolod am institutis warsul mniSvnlobaze 
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metyvelebs, aramed Tanamedrove saqarTveloSi istoriul safuZvelsac 

warmoadgens mediaciis warmatebisaTvis.151 

XIX saukunis saqarTveloSi davis gadawyvetis alternatiuli 

saSualebebi aseve didi popularobiT sargeblobda. cxadia, qarTvelTa aseT 

damokidebulebas rusuli sasamarTloebisadmi undoblobac ganapirobebda. 

aRniSnulis sailustraciod eqvTime TayaiSvilis erTerTi mogonebis 

nawyvetic sakmarisia: “როგოც	   კი	   გამოვედი	   სამეცნიერო	   ასპარეზზე,	   ე.ი.	   ჩემი	   \"სამი	  
ისტორიული	   ხრონიკა\"	  რომ	  დავბეჭდე.	  თ.	  ჟორდანიამ	   \"ივერიაში\"	   განაცხადა,	  რომ	   \"მოქცევაი	  
ქართლისაი\"	  მან	  გადმოწერა	  პირველად.	  რომ	  ათხოვა	  გადმონაწერი	  ილია	  ჭავჭავაძეს,	  როდესაც	  
იგი	   \"ქვათა	   ღაღადსა\"	   წერდა,	   და	   რომ	   მერე	   ის	   რვეული	   მე	   წავიღე.	   ამ	   წერილმა	   სასტიკი	  
შეურაცხყოფა	  მომაყენა,	  ჯერ	  სამედიატორო	  სამართალში	  გამოვიწვიეთ	  თ.	  ჟორდანია	  და	  რომ	  არ	  

გამომყვა,	   მერე	   -‐	  დუელში,	   მაგრამ	   მან	   ამასაც	  თავი	   აარიდა.	   ილიამ	  რომ	   ეს	   ამბავი	  გაიგო,	   ძალინ	  
შეწუხდა,	   \"ასეთი	   რამ	   არ	   უნდა	   დაბეჭდილიყო	   ჩვენ	   გაზეთშიო\".	   გაზეთის	   რედაქციის	   გამგის	   გ.	  
ყიფშიძის	  პირით	  დამიბარა,	  მნახეო.	  მეც	  მივედი	  მასთან,	  ბინაზე.	  4	  საათი	  იყო,	  დააგვიანდა	  ბანკიდან	  
დაბრუნება.	  ბოლოს	  ისა	  და	  ივანე	  პოლტრაცკი	  მოვიდნენ	  ერთად	  და	  დასხდნენ	  სადილად.	  მე	  უკვე	  
ნასადილევი	   ვიყავი	  და	   ისე,	  ტყუილად	   მივუჯექი	   სუფრას.	   სადილი	  რომ	   გაათავეს,	   ილიამ	   შემიხმო	  

კაბინეტში	   და	   ძალიან	   გულისხმიერად	   მომიბოდიშა,	   დიდად	   ვწუხვარ,	   რომ	   ჩემ	   გაზეთში	   ასეთი	  
წერილი	   გამოქვეყნდა,	   მაგრამ	   ხომ	   იცი,	   დრო	   არა	   მაქვს,	   მე	   თვითონ	   ვერ	   ვკითხულობ	   გაზეთს,	  
თორემ	   როგორ	   გავუშვებდი,	   ეს	   სულ	   რედაქციის	   ბრალიაო!	   ახლა	   ძალიან	   გთხოვთ,	   როგორმე	  
მშვიდობით	   გაათავეთ	   საქმე,	   სულ	   ორიოდე	   კაცი	   მუშაობთ	   ჩვენს	   ისტორიაზე	   და	   ახლა	   თქვენი	  
დუელი	   როგორ	   შეიძლებაო?	   (სხვათა	   შორის,	   თავი	   დროზე	   თითონ	   ილიასაც	   ჰქონდა	   სადუელო	  

საქმე	  ნ.	  ნიკოლაძესთან).	  მე	  ვუთხარი,	  მუშაობა	  ახლა	  დვიწყე	  და	  უკვე	  ასეთი	  ლაფი	  გადამასხეს	  თავს,	  
როგორ	  შემიძლია	   ეს	  შეურაცხყოფა	  გადავიტანო,	   მშვიდობით	   კი	   საქმე	   არ	   ეწყობა	   მეთქი?!	   ილიამ	  
ამაზე	  მითხრა,	  სამედიატორო	  სასამართლოში	  გამოიწვიეთო.	  მე	  ვუთხარი,	  არც	  მაგ	  სასმართლოში	  
გამოდის	   და	   არც	   დულეში	   მეთქი.	   ეგ	   ყოვლად	   შეუძლებელიაო!	   -‐	   მიპასუხა	   ილიამ	   -‐	   როგორ	   არ	  

გამოგყვებათ,	   ეგ	   ხომ	   იმის	   ნიშანი	   იქნება,	   რომ	   ცილისმწამებელიაო?!	   მე	   ვუთხარი,	   კარგი,	  
სასამართლოს	   დავჯერდები	   მეთქი.	   შევთანხმდით.	   ილიასავე	   რჩევით	   დავასახელე	   მედიატორები	  
და	  კიდევაც	  გაირჩა	  ჩვენი	  დავა.	  თ.	  ჟორდანიას	  ილიას	  მხარდაჭერის	  იმედი	  ჰქონდა.	  ჩემს	  ერთ-‐ერთ	  

მედიატორს	  ივ.	  პოლიტარცკის	  გავუზიარე	  ჩემი	  ეჭვი:	  \"ივერიის\"	  რედაქციის	  წევრები	  ყველანი	  ჩემი	  
წინააღმდეგი	   არიან	   და	   ხომ	   არაა	   მოსალოდნელი,	   ილიაც	   მათ	   მხარეზე	   დადგეს	   მეთქი?	   ივანემ	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
151	   dawvrilebiT saqarTveloSi davis gadawyvetis arasaxelmwifo, alternatiuli 

saSualebebis Sesaxeb ixileT giorgi daviTaSvilis monografiebi: 1. sasamarTlo 

organizacia da procesi qarTul CveulebiT samarTalSi, ‘’Tbilisis universitetis 

gamomcemloba,’’ Tbilisi, 2004. 2. samediatoro sasamarTlo svaneTSi, ‘’Tbilisis 

universitetis gamomcemloba,’’ Tbilisi, 2002. 3. samediatoro sasamarTlo anu ‘’rjuli’’ 

xevsureTSi ‘’Tbilisis universitetis gamomcemloba,’’ Tbilisi, 2001.    
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მითხრა,	  ეგ	  არასგზით	  არ	  მოხდებაო;	  ილიას	  აქვს	  ცოტაოდენი	  ნაკლი,	  ერთხელ	  კიდევაც	  წავეჩხუბე	  
და	  მთელ	  წელიწადს	  ხმას	  არა	  ვცემდი,	  მაგრამ	  ის	  კი	  ყოვლად	  შეუძლებელი	  და	  წარმოუდგენელია,	  
რომ	  მან	  საზოგადო	  საქმეში	  ჭეშმარიტებას	  უღალატოს,	  ან	  ოდნავ	  მაინც	  გადაიხაროს	  იმისაკენ,	  ვინც	  
მართალი	   არ	   არისო;	   ამაში	   დარწმუნებული	   იყავითო!	   და	   მართლაც,	   ილიამ	   მედიატორეებს	  
ვერაფერი	  უთხრა	  ჟორდანიას	  სასარგებლოდ.	  თქვა,	  თაყაიშვილი	   \"სამი	  ისტორიული	  ხრონიკის\"	  
გამოცემამდე	   ჩემთან	   არ	  დადიოდა	  და,	   მაშასადამე,	   ვერც	   ამ	  რვეულს	   წაიღებდა	   ჩემგანო	   (თან	   ის	  
რვეული	  ეჭირა	  ხელში	  და	   ათვალიერებდა);	  როგორც	  ვრწმუნდები,	  მე	  ეს	  რვეული	   არა	  მქონია,	  ის	  
სხვა	   იყო,	   უფრო	   მცირე	   ტანისა	   და	   დაშლილიო;	   თუნდაც	   ეს	   ყოფილიყო,	   შეუძლებელია,	  
თაყაიშვილს	   წაეღოს,	   რაკი	   არ	   უვლია	   ჩემთანო!	   ილიას	   ჩვენების	   შემდეგ	   კიდევ	   ერთი	   სხდომა	  
ჰქონდა	  მედიატორებს,	  მაგრამ	  იმ	  სასამართლოს	  ამბავს	  შემდეგ	  გავიხსენებ	  უფრო	  დაწვრილებით,	  

რადგან	   ძალიან	   არსებით	  და,	   სამწუხაროდ,	  დამახასიათებელ	   მოვლენად	   მიმაჩნია	  როგორც	   ჩემი	  
მეცნიერული	  მუშაობის	  ისტორიის,	  ისე	  ჩვენი	  საზოგადოების	  ისტორიისათვის.”152   

Aar aqvs arsebiTi mniSvneloba,Mmiubrunda Tu ara eqvTime TayaiSvili am 

mogonebas, daskvnisaTvis moyvanili citatac sakmarisia. rogorc Cans, XIX 

saukunis meore naxevris qarTuli inteligenciis brwyinvale 

warmomadgenlebis mier organizebuli samediatoro sasamarTlo, 

romlisTvisac TviT ilia WavWavaZes miucia Cveneba, raRac Sualedurs 

warmoadgenda mediaciis procedurasa da saarbitraJo ganxilvas Soris. 

zemoaRniSnuli iZleva safuZvels vifiqroT, rom davis gadawyvetis 

alternatiuli saSualebebisadmi mimarTva yovelTvis iyo qarTuli 

socialuri kulturis erTerTi mniSvnelovani nawili. 

 

$3. mediaciis ganviTarebis Tanamedrove tendenciebi 
 

Eukanaskneli aTi wlis ganmavlobaSi mediaciis sferoSi mimdinare 

procesebs Tavisuflad SeiZleba vuwodoT revoluciuri. 	   profesor 

raismanis sityvebiT rom vTqvaT,	   ADR	   Seicvala da aseve Seicvala 

damokidebuleba mis	  mimarT.153 Llord mastilis miTiTebiT, Zveli streotipebi 

davebis alternatiul gadawyvetasTan dakavSirebiT aqtualuri aRar aris. 

(There is no ‘’typical’’ arbitration and no ‘’typical’’ ADR any more, than there are only a few 
typical varieties of disputes).154 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
152TayaiSvili, eqvTime, 	   ilia WavWavaZe, (mogoneba) miTiTebulia:	  	  
http://www.lib.ge/body_text.php?7928	  mixedviT. bolos gamoxmobilia 30.03.2010.  
153 Bühring-Uhle, Christian, (and for the second edition, Lars Kirchhoff  and Gabriele Scherer with a  foreword by 
William W. Park) Arbitration and Mediation in International Business,  ‘’Kluwer Law International,’’ The Hague, 2006, 
p. 169.   
154 Lord Mustill, Foreword in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, 
Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006.  
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evropasa da gansakuTrebiT amerikis SeerTebul StatebSi mediacia 

ganixileba samoqalaqo sazogadoebis aucilebel atributad, romelsac 

gansakuTrebuli saxelmwifo regulireba ar sWirdeba, is Tavisi amocanebis 

Sesrulebas TviTregulirebis pirobebSic axerxebs. bazari, saxelmwifo da 

samoqalaqo sazogadoeba is sami faqtoria, romelTac arsebiTi gavlena aqvT 

mis ganviTarebaze.155 miuxedavad imisa, rom msoflio masStabiT mediaciis 

samarTlebrivi regulireba mxolod sawyis etapzea, mTel rig savaWro 

palatebs, iuridiul firmebs, kavSirebs da a,S, SemuSavebuli aqvT mediaciis 

reglamentebi, romelsac sTavazoben momxmarebels.156 

 

I.mediacia evropaSi  

 

germaniaSi mediaciis ganviTarebisaTvis damaxasiaTebelia arsamTavrobo 

seqtorisa da sxvadasxva saxis kavSirebis daintereseba mediaciiT, isini Tvi-

Ton atareben mediatorTaTvis treiningebs, organizebas uweven mediaciis 

procesebs da a.S.157  

didi germanuli qalaqebi davis alternatiul gadawyvetasTan 

dakavSirebuli organizaciebis naklebobas namdvilad ar ganicdian. 

hamburgSi sakmaod warmatebulad muSaobs „Öffentliche Rechtsauskunft und 
Vergleichstelle“ (ÖRA),158	   miunxenSi moqmedebs germanuli mediaciis udidesi 

centri Geselschaft für Wirtschaftsmediation und Conflict Management e.V.159 davebis 

alternatiuli gadawyvetis ‘’germanul bazari’’ mxolod dasaxelebuli 

dawesebulebebiT ar Semoifargleba: Deutsche Geselschaft für Mediation – DGM 
dafuZnda akademiuri da praqtikuli wreebis warmomadgenlebis mier da misi 

mizanic germaniaSi davis gadawyvetis alternatiuli formebis ganviTarebaa. 

Arbeitsgemeinschaft Mediation im Deutschen Anwaltsverein – Seiqmna kavSiris wevri im 
advokatebis iniciativiT, romlebic momsaxurebis erTerT formad TavianT 

klientebs mediaciasac sTavazoben. misi dafuZnebiT mediatori advokatebi 

erTad wyveten iseT sakiTxebs, rogoric SeiZleba iyos ara konkretuli 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
155 von Schlieffen, Katherina, Perspektiven der Mediation, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) 
Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.198-199.  
156 Kurzynsky-Singer, Eugenia,  Mediation in Russland, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, 
Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.839. 
157 Hehn, Marcus,  Entwicklung und Stand der Mediation – ein historisches Überblick, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.193.  
158 Friedrich, Fabian, M. Das UNCITRAL- Modellgesetz über die internationale Handelsschlichtung , Ein Kommentar, 
‘‘Shaker‘‘, Aachen,, 2006, s. 25.   
159Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume I, 
case study, “Kluwer Law International”, Alphen aan den Rijn, 2006,  p. 29.   
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iuridiuli firmebis momsaxurebis, aramed zogadad mediaciis ideis 

reklamireba, rac yvelas interesebSi Tanabrad Sedis.160 germaniaSi aseve 

moqmedeben ufro viwro specializaciaze orientirebuli gaerTianebebi, 

rogoric aris magaliTad saojaxo davebis, Sromis samarTlidan 

gamomdinare, biznesis da sajaro samarTlis sferoSi warmoSobil davebze 

orientirebul mediatorTa saerTogermanuli kavSirebi.161 

1999 wels gatarebuli inglisuri samoqalaqo saproceso samarTlis 

reforma yvela Zireuli da arsebiTia bolo asi wlis ganmavlobaSi. am 

reformis mizani da umTavresi principia: sasamarTlos aRWurva iseTi 

uflebamosilebebiT, rac uzrunvelyofs mis samarTlian da proporciul 

damokidebulebas gansaxilveli saqmeebis mimarT (to enable the court to deal with 
cases justly and with proper proportionality).162 gansakuTrebiT mniSvnelovania, rom 

sasamarTlos moeTxoveba ara mxolod samarTlianoba, aramed 

proporciulobis dacva, rac kerZo samarTalSi samarTlianobis umTavresi 

elementia.  

1999 wlis reformis Sedegad samoqalaqo saproceso kanonmdeblobam  

mediacia oficialurad aRiara davis gadawyvetis alternatiul saSualebad, 

romelsac sasamarTloebma maqsimalurad unda Seuwyon xeli.163 inglisuri 

mediaciis ganviTarebaSi didi wvlili miuZRvis or organizacias: CEDR  (The 
Centre for Effective Dispute Resolution)  da ADR Group. am organizaciebis meSveobiT 

uamravi dainteresebuli piri gaecno davebis gadawyvetis alternatiuli 

saSualebebis SesaZleblobebs da daiwyo maTi gamoyeneba. maT ricxvSi iyvnen 

rogorc profesionali iursitebi, aseve iuridiuli ganaTlebis ar mqone 

pirebic.164 inglisSi kerZo sawyisebze organizebuli mediaciis yvelaze 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
160Ruppel, Oliver, C.  Interdisziplinäre Schlüsselqualifikation Mediation, Rechtliche  Rahmenbedingungen und 
akademische Ausbildungsmöglichkeiten in Deutschland, Österreich, der Schweiz  und dem Fürstentum Liechtenstein, 
’’Dr. Kovac‘’, Hamburg, 2007, s.71. 
161 dawvrilebiT am kavSirebis Sesaxeb ix. Ruppel, Oliver, C.  Interdisziplinäre Schlüsselqualifikation Mediation, 
Rechtliche  Rahmenbedingungen und akademische Ausbildungsmöglichkeiten in Deutschland, Österreich, der Schweiz  
und dem Fürstentum Liechtenstein, ’’Dr. Kovac‘’, Hamburg, 2007, s.72-75. 
162 Kallipetis, Michael,/Ruttle, Stephen,/  Better Dispute Resolution –The Development and Practice of Mediation in the 
United Kingdom Between 1995 and 2005, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’,  New-York, 2006, 
p.211. 
163 Kallipetis, Michael,/Ruttle, Stephen,/  Better Dispute Resolution –The Development and Practice of Mediation in the 
United Kingdom Between 1995 and 2005, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’,  New-York, 2006, 
p.213. 
164 Kallipetis, Michael,/Ruttle, Stephen,/  Better Dispute Resolution –The Development and Practice of Mediation in the 
United Kingdom Between 1995 and 2005, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
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popularuli SemTavazeblebi arian: ADR Group, Centre for Effective Dispute Resolution 
(CEDR) ,Chartered Institute of Arbitrators, The Academy of Experts.165 rogorc amboben, 

inglisSi axali ar aris davis gadawyveta sasamarTlos gareSe, axalia 

mediaciis SesaZleblobebis sayovelTao aRiareba, mediatorebis rogorc 

kerZo profesiis pirTa ricxvis zrda da Sesabamisad davis gadawyvetis am 

formis gamonaklisidan wesad gadaqceva.166 

mediaciisadmi interesSi evropul saxelmwifoebs arc sayovelTaod 

cnobili da aRiarebuli saarbitraJo centrebi Camouvardebian. 1990-iani 

wlebidan iwyeba davebis alternatiuli gadawyvetis sxvadasxva 

saSualebebis intensiuri danergvis periodi. 1999 wels stokholmis savaWro 

palatam Camoayaliba mediaciis instituti da SeimuSava mediaciis wesebi.167 

2001 wels saerTaSoriso savaWro palatam (ICC)	   miiRo axali ADR Rules,168	  
romelic gansakuTrebuli popularobiT sargeblobs saerTaSoriso biznes 

wreebSi da calke ganxilvasac amis gamo imsaxurebs.  
 

 
II. saerTaSoriso savaWro palatis mediaciis wesebi  

 

M ICC ADR Rules aqvs 25-mde saxelmwifoSi warmatebiT gamoyenebis 

gamocdileba da tradicia, romelic biznesis sxvadasxva da zogjer 

erTmaneTisagan diametralurad gansxvavebul sferoebs moicavs.169 

arbitraJisa da davis alternatiuli gadawyvetis sxva saSualebebis 

erTmaneTisagan gasayofad saerTaSoriso savaWro palatam ferebic ki 

SearCia. arbitrJTan dakavSirebul yvela publikacias parizSi TeTr wiTel 

fonze aqveyneben, xolo ADR is sxva formebTan dakavSirebuls -- TeTr 

mwvane fonze. amgvarad, saerTaSoriso savWro palata wiTeli da mwvane 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’,  New-York, 2006, 
p.203. 
165 dawvrilebiT am organizaciebis saqmianobis Sesaxeb ix. Scherpe, Jens, M./Vollers, Birthe,  Mediation in England – 
Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, 
Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.316-318.  
166 Andrews, Neil, Mediation: A Pillar of Civil Justice in Modern Englisch Practice, in: Zeitschrift für Zivilprozess 
International, 12.Band.2007,  “Carl Heymann“, Köln, 2008, s.4-5.  
167 Madsen, Finn,  Commercial arbitration in Sweden, a commentary on the arbitration act (1999:116) and the rules of 
the arbitration institute of the stokholm  chamber of commerce; ‘’Jure Förlag,’’  Edition 1, Stokholm, 2004. p. 36.   
168 Bühring-Uhle, Christian, (and for the second edition, Lars Kirchhoff  and Gabriele Scherer with a  foreword by 
William W. Park) Arbitration and Mediation in International Business,  ‘’Kluwer Law International,’’ The Hague, 2006,  
p. 224.   
169 Briner, Robert, Foreword in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  ADR in 
Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006.  
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momsaxurebis sakmaod farTo speqtrs sTavazobs momxmarebels.170 ICC-m Seqmna 
specialuri ADR samdivno, romelmac organizeba unda gauwios mediaciis 

procesebis warmarTvas saerTaSoriso savaWro palatis mier 2001 wels 

SemuSavebuli wesebis Sesabamisad.171 

ICC ADR Rules Tavisufali gamoyeneba mxareTa mier ar aris SeuzRudavi 

da absoluturi. aris normebi, romelTa Secvlac ‘’arasasurvelad’’ 

iTvleba(... certain modifications that ICC would be unlikely to accept) am normebSi pirvel 

rigSi moaizreba mediatoris valdebuleba Tavisi damoukideblobisa da 

miukerZoeblobis deklarirebis Sesaxeb. aseve anazRaurebasTan da xarjebTan 

dakavSirebuli normebi.172 

2001-2005 wlebSi ICC-m mediaciis gamarTvis ocdaaTze meti moTxovna 

miiRo. mxareebi warmodgenilni iyvnen yvela kontinentidan. Ggermaniidan, 

safrangeTidan  da braziliidan iseTi Txovnebic dafiqsirda, sadac orive 

mxare erT saxelmwifos ganekuTvneboda. mxareebma mediatori mxolod oTx 

SemTxvevaSi daniSnes, sxva SemTxvevebSi es uflebamosileba ICC 
ganaxorciela. am institutis mier daniSnul mediatorze uari mxolod 

erTxel dafiqsirda da isic imitom, rom mxareebi TviTon SeTanxmdnen 

mediatorze. rac Seexeba davis gadawyvetis teqnikas, mxareebi rogorc wesi 

irCeven mediation or conciliation. or SemTxvevaSi mxareebma mediators sTxoves 

daewera Tavisi neitraluri Sefaseba SeuTanxmebel poziciebTan 

dakavSirebiT. amiT kidev erTxel dasturdeba, ramdenad individualuri 

SeiZleba iyos mediaciis procesi. mxareTa mier gadaxdili Tanxa meryeobda 

1500-6000 aSS dolaramde. maqsimaluri odenoba – 10000 aSS dolari ar 

dafiqsirebula. rac yvelaze mniSvnelovania, arc erT SemTxvevaSi ar 

Seqmnila problema ICC ADR Rules interpretaciasTan da mis gamoyenebasTan 

dakavSirebiT.173 

 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
170 Ingen-Housz, Arnold,   Ambit and Potential of the “Green’’ Services in the ICC Dispute Resolution System, in: 
Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across 
Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, p.53.  
171 Wolrich, Peter, M.  ADR under the ICC ADR Rules in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. 
(Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-
York, 2006, p.73.  
172 Wolrich, Peter, M.  ADR under the ICC ADR Rules in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. 
(Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-
York, 2006, p.76.  
173 Wolrich, Peter, M.  ADR under the ICC ADR Rules in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. 
(Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-
York, 2006, p.87.  
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III. mediacia da aSS dRes 
 

amerikuli kerZo samarTlis warmatebaSi da sazRvargareT mis 

eqsportSi udidesi roli miuZRviT amerikul iuridiul firmebs, romlebic 

mTel msoflioSi gamoirCevian masStabiT, finansuri SesaZleblobebiT, 

profesionalzmiT, iuridiuli momsaxurebis momxmareblisaTvis miwodebis 

stiliT, agresiuli, magram konkurentul garemoSi miRebuli da daSvebuli 

brZolis meTodebiT da aseTi meTodebis damuSavebis udidesi 

gamocdilebiT.174 

molaparakebis warmarTvis taqtikisa da meTodikis kvlevas aSS-is 

iuridiul literaturaSi udidesi yuradReba eTmoba.175 mediaciasTan 

dakavSirebuli problemebisa da perspeqtivebis Seswavla efuZneba e.w. Case 
Study-s, rac sakmaod Sromatevadi samuSaoa. mkvlevarebi awarmoeben 

gamokiTxvebs, interviuebs, esaubrebian meidiaciaSi monawile pirebs. Semdeg 

ajameben Sedegebs da akeTeben daskvnebs. ase rom, SesaZloa kvlevis 

SefasebiTi nawili erT saSualo moculobis statiaSic Caetios, Tumca 

daskvnebis ukan rogorc wesi ramdenime wliani muSaoeba dgas.176  

Tanamedrove amerikuli mediacia SeiZleba Tavisuflad daiyos sajaro 

da kerZo seqtorad. erTi mxriv mediaciis mxardamWerebisa da 

organizatorebis rolSi gamodian sasamarTloebi, sakanonmdeblo da 

iustiiciis organoebi, meore mxriv ki mediacias, rogorc momsaxurebas 

farTod sTavazoben TavianT ‘’klientebs’’ kerZo iniciativis safuZvelze 

dafuZnebuli centrebi, biznes Tu arasamTavrobo organizaciebi da a.S.177 

advokatebis profesiuli qcevebis Sesaxeb dokumentebi eTikis kodeqsebi da 

a.S advokatebs avaldebuleben SesTavazon klientebs davebis alternatiuli 

gadawyvetis sxvadasxva meTodebis gamoyeneba, auxsnan mxareebs maTi arsi da 

a.S178 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
174 Antaki, Nabil, N.  Cultural Diversity and ADR Practices in the World, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’,  New-York, 2006, p.290. 
175 Menkel-Meadow, Carrie J./Porter Love, Lela/ Schneider, Andrea Kupfer/Sternligt, Jean, R.  Dispute Resolution 
Beyond the Adversarial Model, ‘‘Aspen Publishers,‘‘ New-York, 2005, s.87-90.  
176 ix. Kressel, Kenneth,/ Pruitt, Dean,G. Mediation Research The Process and Effectivness of Third Party Intevention, 
‘‘Jossey-Bass Publishers’’, San-Francisco, London, 1989.  
177 McEwen, Craig,  Examining Mediation in Context: Toward Understanding Variations in Mediation Programs, in: 
Herrmann, Margaret, S.(Editor.) The Blackwell Handbook of Mediation, Bridging Theory, Research, an Practice, 
‘‘Blackwell Publishing,’’ Oxford, 2006, p.81. 
178 Bühring-Uhle, Christian, (and for the second edition, Lars Kirchhoff  and Gabriele Scherer with a  foreword by 
William W. Park) Arbitration and Mediation in International Business,  ‘’Kluwer Law International,’’ The Hague, 2006, 
p. 171.   
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IV. mediaciis momavali 

 

moTxovna miwodebis martivi principi mediaciasTan mimarTebaSic 

moqmedebs. davis gadawyvetis alternatiuli formebi popularulia ar 

mxolod biznes wreebSi, aramed im iuristebs Sorisac, romlebic am bizness 

emsaxurebian. gamWvirvalobisa da transparentulobis zrdis gamo 

biznesmenebs sul ufro da ufro naklebad sWirdebaT iuristi, romelic 

CixSi moaqcevs da gaanadgurebs meore mxares. iuristebs aranakleb 

ufasdebaT Sroma, Tu isini meore mxares daarwmuneben, molaparakebis 

magidasTan dasvamen da racionaluri winadadebebis SeTavazebis gziT 

gadaarCenen im biznes urTierTobas, romelsac Tu samudamod ara, didi xniT 

gawyveta emuqreba.179 

zogierTi mosazrebiT, mediacia unda ganviTardes ZiriTadad im  

praqtikosebis samecniero muSaobis xarjze, romlebic uSualod arian 

mediaciiT dakavebulni da intensiurad monawileoben mediaciis procesebSi. 

aqve miuTiTeben, rom es meTodi Zalian amarTlebs klinikur fsiqologiaSi.180 

ara mxolod klinikur fsiqologiaSi, aramed nebismier saqmianobaSi 

praqtikulisa da akademiuris sinTezi mxolod dadebiT Sefasebas 

imsaxurebs. akademiuri midgoma afarToebs Tvalsawiers da axali ideebis 

generirebis saSulebas iZleva, praqtikuli saqmianoba ki ver egueba 

zedmetad sqolastikur midgomebs da gamoricxavs ararealizebadi ideebis 

warmoSobas da maT Semdgom ganviTarebas.  

mediacia, rogorc kerZo iniciativis produqti, aucilebelad saWiroebs 

Sesabamis reklamas da momxmareblebisaTvis misi dadebiTi mxareebis Sesaxeb 

maqsimaluri informaciis miwodebas. doqtrinaSi xazgasmiT aRniSnaven, rom 

kargad dagegmili marketinguli strategiis gareSe SeuZlebelia mediaciis 

ganviTareba181 da im pirTa wris zrda, romlebic icnoben am formas da mzad 

arian kvlav miiRon monawileoba masSi, Tuki amis saWiroeba iqneba. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
179Sdr. Wallgren, Carita,  ADR and Business, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. 
(Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-
York, 2006, p.5.   
180 Kressel, Kenneth,/ Pruitt, Dean,G. Conclusion:  A Research Perspective on The Mediation of Social Conflict, in: 
Kressel, Kenneth,/ Pruitt, Dean,G. Mediation Research The Process and Effectivness of Third Party Intevention, 
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181 Filler, Ewald,  Erfahrungen mit dem österreichischen Zivilrechtsmediationsgesetz, in: Greger, Reinhard,/ Unberath, 
Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008,s.82. 
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evropaSi mediciis ganviTarebis tendenciebi aCvenebs, rom am institutis 

winsvla gansakuTrebiT daCqarebulia im saxelmwifoebSi, sadac misi 

mxardaWera samarTlebrivi politikis rangSia ayvanili.182 konkretuli 

sasamarTlo Tu arasasamarTlo proeqtebis ganxorcielebiT saxelmwifo 

xels uwyobs rogorc mediaciis Sesaxeb sazogadoebis informirebulobas, 

aseve mediatorTa momzadebasa da maTi praqtikuli saqmianobis gamartivebas.  

rogorc evropaSi, aseve aSS-Si davebis gadawyvetis alternatiuli 

saSualebebi intensiurad gamoiyeneba mcire Rirebulebis qonebrivi davebis 

gadawyvetis dros. amis mizezia sasamarTlo da iuridiuli momsaxurebis 

xarjebi da droSi gawelili sasamarTlo procesi.183 

mediaciis ganviTarebis Tanamedrove etapi ramdenime ZiriTadi 

tendenciiT xasiaTdeba: pirveli gulisxmobs, rom mediacia ar aris mxolod 

davis gadawyvetis forma, is warmatebulad gamoiyeneba, rogorc konfliqtis 

marTvis efeqturi sistema momavali uTanxmoebebis Tavidan acilebis mizniT. 

meore tendencia mdgomareobs mediaciis erTi klasikuri formisagan 

gansxvavebuli uamravi hibriduli formis gavrcelebaSi. magaliTad SeiZleba 

dasaxeldes arbitraJisa da mediaciis kombinirebuli gamoyenebis sakmaod 

warmatebuli praqtika. mesame tendencia moicavs eleqtronuli 

teqnologiebis rolis gansakuTrebul zrdas konfliqtebis gadawyvetis 

sferoSi. onlain mediaciis mniSvnelobisa da xvedriTi wilis mateba swored 

amaze mianiSnebs.184 

erTerTi prognozis mixedviT, 2015 wlamde periodSi unda velodoT 

davis gadawyvetis arasasmarTlo meTodebisa da saSualebebis mniSvnelobis 

jer arnaxul gavrcelebas.185 biznes mediaciis ganviTarebisaTvis 

aucileblad aris miCneuli mediatorebis saTanado ganaTlebisa da 

momzadebisaTvis meti yuradRebis miqceva.186 aqve unda aRiniSnos, rom 

mediaciis arseboba ar niSnavs sasamarTlosa da arbitraJis saqmis gareSe 

datovebas. rogorc aRniSnaven, sxvadasxva mizezebis gamo yovelTvis 

arsebobs da iarsebebs saqmeebi, romelsac alternatiuli meqanizmebi 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
182 Rüssel, Ulrike,  Mediation in Übrigen Europa, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.1295.  
183 Alexander, Martin, Gerictsstands- und Schiedsvereinbarungen im E-Commerce sowie außergerichtliche 
Streitbeileging, ‘‘Dr. Kovac,‘‘ Hamburg, 2006, s. 324.  
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p.459-460. 
185 Spencer, David, /Brogan, Michael,  Mediation Law and Practice, ‘’Cambridge University Press,” New-York, 2006, 
p.486. 
186 Stubbe, Christian,  Wirtschaftsmediation: Perspektive der grossen Unternehmen, in: Greger, Reinhard,/ Unberath, 
Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, s.137. 
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verafers uSvelis da romelic aucilebelad sasamarTlos an arbitraJis 

mier unda iqnes gadawyvetili.187 

rac Seexeba mediaciis awmyos, rogorc germanul doqtrinaSi 

miuTiTeben,  arsebuli mdgomareoba biznesis sferoSi mediaciis 

gamoyenebasTan dakavSirebiT ar iZleva safuZvels vamtkicoT, rom germaniaSi 

mediacia am sferoSi farTod gamoyenebad meqanizms warmoadgens, Tumca 2007 

wlis Semdeg Catarebuli TiTqmis yvela kvleva erTmniSvnelovnad aCvenebs 

mzard tendencias.188 bolo wlebSi inglisSi aseve moxda mediaciis, rogorc 

davis gadawyvetis alternatiuli formis praqtikuli mniSvnelobis 

aRiareba.189 erTerTi statistikuri monacemis mixedviT, mediaciis 

precedentebis daaxloebiT 75% mxareTa SeTanxmebiT sruldeba.190 

momavalSi mediaciis ganviTarebasTan dakavSirebuli prognozebi 

erTgvarovani ar aris. zogierTi germaneli iuristi, romelic praqtikasa da 

mecnierebaSi paralelurad muSaobs, Tvlis, rom germaniaSi mediacias ar 

gaaCnia iseTi obieqturi safuZvlebi, rogorc iaponiaSi, an aSS-Si. germaniaSi 

mis ganviTarebas, damoukidebeli, germanuli wanamZRvrebi sWirdeba.191 sxva 

Sefasebis mixedviT, germanias aqvs udidesi potenciali mediaciis 

ganviTarebis TvalsazrisiT,192 gavrcelebuli metafora rom gamoviyenoT, 

mZinare goliaTs (Schalfende Riese) - mediacias germaniaSi jer kidev ar 

gauRviZia.193  

2007 wels germaniis federalurma iusticiis saministrom serTaSoriso 

kerZo samarTlisa da SedarebiTi samarTlismcodneobis maqs-plankis 

instituts SeukveTa mediaciasTan dakavSirebuli kvleva, romlis mizani iyo 

msoflio masStabiT  SedarebiTsamarTlebrivi analizi da misi ganviTarebis 

tendenciebis gamokveTa. iusticiis ministri Brigitte Zypries zemoaRniSnuli 
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kvlevisaTvis wamZRvarebul Sesaval werilSi miuTiTebda, rom Sedegebi 

marTlac STambeWdavia, mediaciis roli da mniSvneloba davebis gadawyvetis 

sferoSi Zalian swrafad izrdeba.194  

mediaciis winsvlis persperqtiva yvela saxelmwifoSi erTnairi ar aris. 

magaliTad, ruseTSi poloneTsa da SveicariaSi mediaciis mimarT 

damokidebuleba skeptikuria.195 miTiTebul saxelmwifoebSi mediaciis mimarT 

skeptikuri damokidebulebis mizezebi erTnairi ver iqneba. Znelad 

warmosadgenia, mizezebs Soris raime saerTo iyos Sveicariisa da ruseTis 

federaciisaTvis am ori saxelmwifos samarTlebrivi sistemebis 

ganviTarebis gansxvavebuli kanonzomierebebis gamo. SveicariaSi arsebuli 

myari tradicia, romelic nebismieri samoqalaqo procesis dawyebis win 

momrigebeli mosamarTlis daxmarebiT SeTanxmebis mcdelobas 

iTvaliswinebs, mediacias ganviTarebisa da winsvlis Zalian cota Sanss 

utovebs.196 Sveicaria Tavisi neitraluri statusis wyalobiT araerTxel 

yofila da dResac aris urTulesi politikuri da ekonomikuri davebis 

gadawyvetis adgili. amas Sveicariis moqalaqeobis mqone pirebis 

warmatebuli saqmianobac adasturebs da es saqmianoba mxolod biznesiT ar 

Semoifargleba. Sveicarielma mediatorma warmatebiT daasrula urTulesi 

procesi. misi daxmrebiT mimdinareobda molaparakeba nepalis sxvadasxva 

politikur partiebsa da maoistebs Soris. mediatori (romelic ari iyo 

politikosi) aRWurvili iyo moTminebisa da mxareTa argumentebis mosmenis 

udidesi unariT, ramac Tavisi Sedegi gamoiRo. mxareebi jer molaparakebis 

magidasTan dasxdomas daTanxmdnen, Semdeg ki nelnela moxerxda poziciebis 

Sejerebac.197 ase rom SveicariaSi davebis alternatiuli gadawyveta 

SeiZleba ‘’erovnul prefesiad an saqmianobad’’ CaiTvalos. Aucilebeli ar 

aris rom am process aucileblad ‘’mediacia’’ erqvas. 

mediaciis ganviTarebis Semaferxebeli faqtorebi mravalgvaria da isini 

sxvadasxva saxelmwifoSi sxvadasxvagvar gamovlinebas pouloben. ZiriTad 

mizezebad asaxeleben mediatorTa momzadebis dabal dones, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
194 ix. germaniis federaluri iusticiis ministris Sesavali werili: Geleitwort der 
Bundesministerin der  Justiz, Hopt, KLaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, 
‘‘Mohr Siebeck‘‘, Tübingen, 2008.  
195 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.78.  
196 Kurzynsky-Singer, Eugenia,  Mediation in Russland, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, 
Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.881. 
197 Galli-Widmer, Marianne,  Mediation in der Schweiz, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) 
Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.1247.  
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konfidencialurobis dacvis garantiebis ararsebobas, sazogadoebis 

arainformirebulobas davis gadawyvetis alternatiul saSualebebTan 

dakavSirebiT da a.S.198  

aSS-Si mediaciis ganviTarebis ori ZiriTadi mimarTulebaa gamokveTili. 

pirveli gulisxmobs e.w, Community Justice Programms, romlis farglebSic xdeba 

davis gadawyvetis araformaluri, arasajaro da arasaxelmwifoebrivi 

saSualebebis mxardaWera da ganviTareba. meore gulisxmobs kanonmdeblisa 

da sasamarTlos erTobliv moqmedebas, raTa saTanado programebis 

meSveobiT mxardaWeril iqnas davebis gadawyvetis alternatiuli 

saSualebebis gamoyeneba da moxdes sasamarTloebis gantvirTva.199 amerikul 

universitetebSi iSviaTia iseTi samarTlis skola, romelic Tavis 

studentebs, an ukve kursdamTavrebulebs mediaciis kurss ar sTavazobdes.200 

cxadia, es aisaxeba mediaciis winsvlaze mis ganviTarebaze. davis 

gadawyvetis alternatiuli saSualebebi sul ufro da ufro popularuli 

xdeba.  

 

 

 

 

Tavi III mediaciis samarTlebrivi regulireba  
 
$1.  mediaciis maregulirebeli kanonmdeblobis unifikacia  

 
saxelmwifoTa umravlesobas, romlebsac ase Tu ise Seqmnili aqvT 

mediaciisaTvis Sesabamisi samarTlebrivi baza, ar gaaCnia davis 

alternatiuli gadawyvetis yvela sferos maregulirebeli erTiani kanoni.201 

rogorc wesi, kanonmdeblebi ifarglebian samoqalaqo da savaWro sferoSi 

warmoSobili davebis mediaciiT. SedarebiT naklebad aris mowesrigebuli 

saojaxo an memkvidreobiTi samarTlidan warmoSobili davebis mediacia, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
198 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.85.  
199 Kulms, Rainer,  Alternative Streitbeilegung durch Mediation in den USA, in: Hopt, Klaus,J./Steffek, Felix,  
Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.404.  
200 Yarn, Douglas, H.  Mediation in den USA, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.1263.  
201 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.57.  
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Tumca es mimarTulebebi mainc sakmarisad kargad ganviTarebulia. zogadad 

regulirebis arseboba an ararseboba mediaciis warmatebulobis erTaderT 

faqtorad ar unda miviCnioT.  

ukve damtkicebulad iTvleba, rom mediacias ideis efeqturoba ar aris 

damokidebuli detalur regulirebaze da mediaciis proceduris 

imperatiuli normebisadmi daqvemdebarebaze, piriqiT, gamocdileba 

adasturebs, rom mis winsvla ZiriTadad im saxelmwifoebSi SeimCneva, 

romlebic uars amboben zemoaRniSnul meTodze.202 rodesac saubaria, Tu 

risi gakeTeba SeuZlia saxelmwifos, rom sakanonmdeblo doneze 

‘’gauadvilos’’ mxareebs mediaciis gamoyeneba, xarjebi erTerT yvelaze 

seriozul da mniSvnelovan motivaciad rCeba.203 

aRniSnuli kidev erTxel adasturebs, rom davebis alternatiuli 

gadawyvetisadmi saxelmwifos damokidebulebis Camoyalibebas 

gansakuTrebuli Seswavla da analizi sWirdeba. mdgomareobis 

delikaturobas upirveles yovlisa mediaciis nebayoflobiToba 

ganapirobebs. Tu saxelmwifo savaldebulod aqcevs am instituts ise, rom 

ar uzrunvelyofs sazogadoebis informirebulobas mis dadebiTY mxareebTan 

dakavSirebiT, amiT xels Seuwyobs davebis alternatiuli gadawyvetis 

meqanizmebis srul diskreditacias da maTdami arasasurveli 

damokidebulebis Camoyalibebas. mediaciis Sesaxeb sakanonmdeblo bazis 

amosavali principi davis alternatiuli gadawyvetis sxvadasxva formebis 

gamoyenebis waxaliseba unda iyos. sazogadoebis informirebuloba da 

mediaciis popularizaciasTan dakavSirebuli iniciativebis mxardaWera, 

Sesabamisi infrastruqturis SeqmnasTan erTad am institutis warmatebis 

umTavres winapirobebad unda miviCnioT.   

saerTaSoriso doneze moqmedi xelSekruleba an sxva saxis aqti, 

romelic mediacias daaregulirebda, ar arsebobs. am institutis 

ganviTarebis TvalsazrisiT gansakuTrebuli mniSvneloba hqonda 2002 wels 

gaeros saerTaSoriso savaWro samarTlis komisiis (UNCITRAL) mier 

saerTaSoriso komerciuli mediaciis Sesaxeb modeluri kanonis SemuSavebas 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
202 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.82.  
203 Kilian, Mathias,/ Wielgosz, Joanna,  Gerichtsnahe Mediation – Rechtsvergleichende Betrachtungen zur Einbindung 
alternativer Konfliktlösungsmechanismen in das Zivilvervahrensrecht, in: Zeitschrift für Zivilprozess International, 
9.Band.2004,  “Carl Heymann“, Köln, 2005, s.395. 
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da mis SeTavazebas saxelmwifoebisaTvis.204 modeluri kanonis gamoyenebis 

gaadvilebis mizniT 2004 wels gaerom inglisur enaze gamoaqveyna “UNCITRAL 
Model Law on International Commercial Conciliation with Guide to Enactment and Use 
2002.205Faqve unda aRiniSnos OECD & UNCITRAL erToblivi muSaobis Sesaxeb 

korporaciuli marTvisa da ADR sferoSi. am ukanasknel SemTxvevaSi ADR 
arbitraJsac gulisxmobs da orientirebulia sakorporacio samarTlis 

mimarTulebiT arbitraJis ufro xSir gamoyenebaze.206  

 

	  
I.UNCITRAL	  	  modeluri kanoni mediaciis Sesaxeb 

 

1999 wels UNCITRAL	   sekretariats (samdivnos) waredgina saerTaSoriso 

savaWro arbitraJis Sesaxeb modeluri kanonidan gamomdinare cameti 

sakiTxi, romlebze muSaobac momavalSi unda gagrZelebuliyo. aqedan sami 

sakiTxi SeirCa, rogorc prioritetuli Temebi. pirvelma maT Soris, 

romelic mediacias Seexeboda, 2002 wels miiRo modeluri kanonis saxe. 

meore Seexeboda saarbitraJo SeTanxmebis werilobiT formas (modeluri 

kanonis muxli 7) xolo mesame --- uzrunvelyofis zomebis aRsrulebis 

sakiTxs.(modeluri kanonis muxli 17).207  

1999 wlidan 2002 wlamde modeluri kanonis SemuSavebas samuSao jgufis 

sami sesia dasWirda. UNCITRAL-is	   saqmianobis pirveli Sedegi mediaciis 

regulirebis TvalsazrisiT iyo 1980 wels SemuSavebuli UNCITRAL Rules of 
Conciliation.	   Aam mimarTulebiT muSaobis stimulireba imanac ganapiroba, rom 

saxelmwifoTa nawilma kanonmdeblobaSi arbitraJTan erTad mediaciis 

maregulirebeli normebic Seitana.208 marTalia, modeluri kanoni 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
204	  Wallgren, Carita,  ADR and Business, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, 
p.16.  
205Friedrich, Fabian, M. Das UNCITRAL- Modellgesetz über die internationale Handelsschlichtung , Ein Kommentar, 
‘‘Shaker‘‘, Aachen, 2006, s. 2.  
206 Wallgren, Carita,  ADR and Business, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, 
p.16-17.   
207 Sanders, Pieter, The work of UNCITRAL on arbitration and conciliaion, second and expanded edition, ‘’Kluwer Law 
International,’’ The Hague, 2004, p. 54.  
208 Sanders, Pieter, The work of UNCITRAL on arbitration and conciliaion, second and expanded edition, ‘’Kluwer Law 
International,’’ The Hague, 2004, p.199.   
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saerTaSoriso mediaciisaTvis aris Seqmnili, magram misi gamoyeneba erTi 

saxelmwifos farglebSi myof mxareebsac Tavisuflad SeuZliaT.209 

UNCITRAL Mmodeluri kanoni saerTaSoriso mediaciis Sesaxeb igive 

formatSi Seiqmna, rogorc modeluri kanoni saerTaSoriso komerciuli 

arbitraJis Sesaxeb. aRniSnulidan gamomdinare, prognozebi sakmaod 

optimisturia. am kanons araferi uSlis xels, rom iyos iseTive 

warmatebuli, rogorc misi winamorbedi -- arbitraJis sferoSi.210 

niSandoblivia, rom optimizms yvela ar iziarebs. magaliTad, sandersis 

ganwyoba skeptikuria. is Tvlis, rom saWvoa modelur kanons iseTive 

warmateba hqondes, rogorc mis wanamorbeds, romelic saerTaSoriso 

savaWro arbitraJs Seexeba.211    

mediaciis Sesaxeb modelur kanonze muSaobisas aucilebeli iyo 

mediaciis gansxvaveba saarbitraJo ganxilvisagan, an Cveulebrivi 

molaparakebebisagan. gansakuTrebiT gaesva xazi im garemoebas, rom 

mediatori xels uwyobs mxareTa Soris SeTanxmebas da ar aris aRWurvili 

savaldebulo gadawyvetilebis gamotanis uflebamosilebiT.212  

cota paradoqsulad JRers, magram modeluri kanonis normebi ar aris 

gaTvaliswinebuli im mosamarTleebisaTvis da arbitrebisaTvis, romlebic 

mxareTa morigebas cdiloben. rogorc komentatorebi aRniSnaven, kanoni ar 

unda SeiWras mosamarTleTa da arbitrTa kompetenciaSi da ar SeiZleba 

maTTvis valdebulebad iqces.213  

mediaciis Sesaxeb modeluri kanonis normebis ganmartebis saWiroebisas 

mxedvelobaSi unda iqnes miRebuli am kanonis e..w saerTaSoriso warmoSoba 

(International origin),	   ganmarteba ar unda ewinaaRmdegebodes im principebs, 

romelsac kanoni emyareba.214	   
mxareebs SeuZliaT SeTanxmdnen proceduraze, romlis mixedviTac unda 

warimarTos mediaciis procesi, aseTi SeTanxmebis ararsebobisas mediatori 

process warmarTavs sakuTari Sexedulebis Sesabamisad. saqmis garemoebebisa 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
209 Sanders, Pieter, The work of UNCITRAL on arbitration and conciliaion, second and expanded edition, ‘’Kluwer Law 
International,’’ The Hague, 2004, p. 205.   
210 Antaki, Nabil, N.  Cultural Diversity and ADR Practices in the World, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’,  New-York, 2006, p.300. 
211 Sanders, Pieter, The work of UNCITRAL on arbitration and conciliaion, second and expanded edition, ‘’Kluwer Law 
International,’’ The Hague, 2004, p. 235.      
212 Sanders, Pieter, The work of UNCITRAL on arbitration and conciliaion, second and expanded edition, ‘’Kluwer Law 
International,’’ The Hague,  2004, p. 203.    
213 Sanders, Pieter, The work of UNCITRAL on arbitration and conciliaion, second and expanded edition, ‘’Kluwer Law 
International,’’ The Hague, 2004, p. 206.   
214 Sanders, Pieter, The work of UNCITRAL on arbitration and conciliaion, second and expanded edition, ‘’Kluwer Law 
International,’’ The Hague, 2004, p. 208-209.    
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da mxareTa nebasurvilis gaTvaliswinebiT igi emsaxureba davis 

maqsimalurad mokle droSi gadawyvetas. Aamave dros, mediatori 

valdebulia mediaciis procesis mimdinareobisas daicvas samarTlianoba. 

(aRsaniSnavia, rom es principi Sesulia medeluri kanonis me-6 muxlSi. 

mxareTa SeTanxmebiT misi Secvla dauSvebelia).215 zogadi principis Tanaxmad, 

mxareebs SeuZliaT SeTanxmdnen modeluri kanonis normebisagan 

gansxvavebul regulir ebaze, garda me-2 da me-6 muxlebisa. Mmxareebs maTi 

Secvla ar SeuZliaT.216 

modeluri kanonis me-10 muxlis mixedviT, mxares ar aqvs ufleba, 

sasamarTlo, saarbitraJo, an sxva saxis ganxilvisas warsulSi erTerTi 

mxaris mier mediaciis dawyebis survilis dafiqsireba iniciatori mxaris 

sawainaaRmdego mtkicebulebad gamoiyenos. Ees debuleba sandersis kritikis 

sagnad iqca. Mmisi azriT, TavisTavad faqti, rom mxares surda mediaciis 

procesSi monawiloebis miReba, ar unda iyos mediaciis konfidencialurobis 

principis Semadgeneli nawili, ufro metic, es ewinaaRmdegeba mediaciis 

popularizaciis miznebs.217 Umorigebis survilis damalva ki ara, piriqiT, 

misi deklarirebaa aucilebeli, rom mxareebma xelidan ar gauSvan davis 

SeTanxmebiT dasrulebis umciresi Sansi, Tu aseTi arsebobs. 

modeluri kanonis me-14 muxli Seexeba mediaciis Sedegad mxareTa mier 

miRweuli SeTanxmebis aRsrulebis sakiTxs, romelic yvela saxelmwifos 

Taviseburad SeuZlia gadawyvitos. sandersi saxelmwifoebs Semdeg 

formulas sTavazobs: Tu mxareebi miaRweven SeTanxmebas, maT SeuZliaT 

mediators mimarTon TxovniT, raTa am ukanasknelma arbitris msgavsad 

Seadginos gadawyvetileba, romelSic aisaxeba mxareTa SeTanxmeba, da 

romelsac arbitrTan erTad mxareebic moaweren xels. mediators mxareTa 

aseT Txovnaze uaris Tqmis ufleba unda hqondes mxolod im SemTxvevaSi, Tu 

maT mier miRweuli SeTanxmeba winaaRmdegobaSi modis sajaro wesrigTan. (If 
the parties conclude an agreement settling a dispute, this settlement may, on request of both parties, 
be incorporated by the conciliator acting as arbitrator in an award on agreed terms signed also by the 
parties. The conciliator may only refuse this function in case the settlement would be in violation of 
rules of public policy).218	   aRsrulebis es meqanizmi SeiZleba yovelgvari 

dabrkolebebis gareSe iqnes gaziarebuli qarTveli kanonmdeblis mier.  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
215 Sanders, Pieter, The work of UNCITRAL on arbitration and conciliaion, second and expanded edition, ‘’Kluwer Law 
International,’’ The Hague, 2004, p. 217.  
216 Sanders, Pieter, The work of UNCITRAL on arbitration and conciliaion, second and expanded edition, ‘’Kluwer Law 
International,’’ The Hague, 2004, p. 209.     
217 Sanders, Pieter, The work of UNCITRAL on arbitration and conciliaion, second and expanded edition, ‘’Kluwer Law 
International,’’ The Hague, 2004, p. 222.   
218 Sanders, Pieter, The work of UNCITRAL on arbitration and conciliaion, second and expanded edition, ‘’Kluwer Law 
International,’’ The Hague,  2004, p. 234.   
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II. mediacia evrokavSiris samarTalSi 

 

mediaciis ganviTareba evropaSi ar yofila da arc aris iseTive 

‘’ukontrolo’’, rogorc aSS-Si.219 

xangrZlivi diskusiebis Semdeg evrokomisiam 2002 wlis 19 aprils miiRo 

``Grünbuch über alternative Verfahren zur Streitbeilegung im Zivil-und Handelsrecht``220	   am 
droisaTvis evropis arc erT saxelmwifoSi ar arsebobda davis gadawyvetis 

alternatiuli saSualebebis maregulirebeli kanonmdebloba, Tumca ukve 

dawyebuli iyo muSaoba avstriaSi, daniaSi, portugaliaSi. ase rom es mwvane 

wigni warmoadgenda mediaciis ganviTarebis im momentisaTvis arsebuli 

donisa da samomavlo tendenciebis Tavisebur Sejamebas.221  

2002 wels evropis komisiis mier gamoqveynebuli Green paper aseve exeboda 
evropaSi mediaciis winsvlis xelSewyobis sakiTxebs. mogvianebiT, 

diskusiebis Sedegad mividnen daskvnamde, rom savaldebulo xasiaTis saerTo 

evropuli regulireba mediacias ar sWirdeboda. am daskvnis Semdeg 

midgomebi Seicvala, risi naTeli dadasturebac iyo 2004 wels evropuli 

iuridiuli da ara mxolod iuridiuli sazogadoebisaTvis wardgenili 

mediatorTa qcevis kodeqsi. kodeqsi Seexeboda mediatorebis saqmianobas 

mxolod samoqalaqo da savaWro samarTlis sferoSi. masSi ganmtkicebuli 

iyo yvela is principi, romlis gareSec Tanamedrove mediacia 

warmoudgenelia.222  2004 wels evropis parlamentisa da evropuli komisiis 

mWidro TanamSromlobis Sedegad miRebuli European Code for Mediators –the code of 
conduct -- principebis erTobliobas warmoadgens da misi aRiareba mediatoris 

survilzea damokidebuli. kodeqsi exeba rogorc mediatorTa SerCevis 

procedurasa da maTi damoukideblobis kriteriumebs, aseve 

konfidencialurobas da proceduras. am wesebis gamoyeneba 

rekomendirebulia mxolod samoqalaqo da komerciuli davebisaTvis. 

kodeqsi ar ewinaaRmdegeba saxelmwifoTa Sida kanonmdeblobas da SeiZleba 

gamoyenebul iqnes mxolod Sesabamisi imperatiuli normebis dacvis pirobiT. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
219 Madsen, Finn,  Commercial arbitration in Sweden, a commentary on the arbitration act (1999:116) and the rules of 
the arbitration institute of the stokholm  chamber of commerce; ‘’Jure Förlag,’’  Edition 1, Stokholm, 2004, p. 36.   
220 Schiffer, Karl Jan (Hrsg), Mandatspraxis Sciedsverfahren und  Mediation 2. neu bearbeitete und erweiterte Auflage, 
‘‘Carl Heymann,‘‘  Köln, Berlin, München, 2005, s. 265.     
221 Sharma, Daniel,  Europarechtliche Impulse, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.1237.   
222 Sharma, Daniel,  Europarechtliche Impulse, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.1238.  
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garda aRniSnulisa, 2004 wlis Semodgomaze evropis komisiam waradgina 

direqtivis proeqti, romelic exeba samoqalaqo da komerciuli davebis 

mediaciis gziT gadawyvetis sakiTxebs.223 Pproeqtze muSaoba Semdgomi wlebis 

ganmavlobaSic intensiurad grZeldeboda.224 
evropis iusticiis ministrebis sabWom 2008 wlis TebarvalSi miiRo 

direqtiva samoqalaqo da savaWro saqmeebze mediaciis zogierTi aspeqtis 

Sesaxeb, romelic imave wlis aprilSi daamtkica evroparlamentma. wevri 

saxelmwifoebi valdebulni arian direqtiva sami wlis ganmavlobaSi asaxon 

Sida kanonmdeblobaSi.225 am mxriv gansakuTrebiT sainteresoa im 

saxelmwifoebis mdgomareoba, romlebsac ukve miRebuli aqvT kanoni 

samoqalaqo da savaWro samarTlis sferoSi mediaciis Sesaxeb (magaliTad 

avstria). SesaZloa maT mouwioT cvlilebebis Setana moqmed 

kanonmdeblobaSi evrodireqtivasTan Sesabamisobis uzrunvelyofis mizniT.  

 evroparalmentisa da evrokavSiris sabWos direqtiva (Richtlinie 
2008/52/EG) romelic sabolood 2008 wlis 21 maiss iqna miRebuli, sami 

ZiriTadi TaviseburebiT xasiaTdeba: is Semoifargleba mxolod samoqalaqo 

da savaWro sferoSi warmoSobili davebis mediaciiT, aregulirebs mxolod 

saerTaSoriso mediaciis sakiTxebs da bolos: regulireba fragmentulia, 

direqtiva mxolod mediaciis garkveul sakiTxebs Seexeba. es sakiTxebia: 

mediaciiisa da mediatoris legaluri definiciebis Camoyalibeba, mediaciis 

Sedegad miRweuli SeTanxmebis aRsruleba, konfidencialuroba, mediaciis 

gavlena xandazmulobis vadebze, sazogadoebis sajaro informirebis 

uzrunvelyofa.226 2008 wlis maisSi direqtivis miRebiT garkveulwilad 

Sejamebul iqna is procesi, romelic evrokavSirma daiwyo 2002 wels 

evropis komisiis mier ‘’mwvane wignis’’ (Grünbuch) gamocemiT.227 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
223	  Wallgren, Carita,  ADR and Business, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, 
p.16-17.   
224 Schiffer, Karl Jan (Hrsg), Mandatspraxis Sciedsverfahren und  Mediation 2. neu bearbeitete und erweiterte Auflage, 
‘‘Carl Heymann,‘‘  Köln, Berlin, München, 2005, s. 265.  Friedrich, Fabian, M. Das UNCITRAL- Modellgesetz über 
die internationale Handelsschlichtung , Ein Kommentar, ‘‘Shaker‘‘, Aachen, 2006, s. 21.  Bühring-Uhle, Christian, (and 
for the second edition, Lars Kirchhoff  and Gabriele Scherer with a  foreword by William W. Park) Arbitration and 
Mediation in International Business,  ‘’Kluwer Law International,’’ The Hague,  2006,  p. 223.   
225 Filler, Ewald,  Erfahrungen mit dem österreichischen Zivilrechtsmediationsgesetz, in: Greger, Reinhard,/ Unberath, 
Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, s.81. 
226 Vorwort, in: Hopt, Laus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr 
Siebeck‘‘, Tübingen, 2008.  
227 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.5.  
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evrokavSiris  2008 wlis 21 maisis direqtiva gamoiyeneba mxolod im 

SemTxvevaSi, Tu mxareebi mediaciis Sesaxeb SeTanxmebidan davis 

warmoSobamde periodSi evrokavSiris wevri sxvadasxva saxelmwifos 

rezidentebi iynen. doqtrinaSi dasmulia SekiTxva, riTi SeiZleba 

gansxvavdebodes aseTi mediacia erTi saxelmwifos rezidentebs Soris 

warmoSobil davasTan dakavSirebiT gamarTuli procesisagan da ratom unda 

daeqvemdebaros es ukanaskneli SemTxveva sxva normebs.228 vinaidan es 

direqtiva wevrma saxelmwifoebma sami wlis ganmavlobaSi, anu 2011 wlmade 

sakuTari kanonmdeblobis Semadgenel nawilad unda aqcion, mosalodnelia, 

rom saxelmwifoTa umravlesoba, rogorc saerTaSoriso, aseve ‘’Sida’’ 

mediacias erTiani kanoniT daaregulirebs da amiT doqtrinaSi dasmul 

SekiTxvasac pasuxi gaecema.  

 

 
III. mediacia da saerTaSoriso organizaciebi 

  

ADR-is saerTaSoroso doneze maregulirebeli samarTlebrivi aqti ar 

arsebobs, Tumca es procedura farTod gamoiyeneba sxvadasxva 

saerTaSoriso organizaciebis mier. maT Soris pirvelebad asaxeleben 

msoflio savaWro organizacias (WTO), inteleqtualuri sakuTrebis 

msoflio organizacias (WIPO) da CrdiloeT amerikis Tavisufali vaWrobis 

Sesaxeb SeTanxmebas (NAFTA).229	   NAFTA monawile mxareebisagan (kanada, aSS, 

meqsika) iTxovs mxari dauWiron davis gadawyvetis alternatiuli 

saSualebebis ganviTarebas.230 

ICSID	   (vaSingtonis 1965 wlis konvencia) aseve iTvaliswinebs investorsa 

da beneficiar saxelmwifos Soris mediaciis procesis gamarTvis 

SesaZleblobas. nebismier mxares aqvs ufleba moiTxovos misi gamarTva 

sainvesticio davebis saerTaSoriso centris wesebis Sesabamisad. cxadia, 

proceduraze orive mxaris Tanxmoba aucilebelia. institutis mier iniSneba 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
228 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.92.  
229 Wallgren, Carita,  ADR and Business, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, 
p.18.   
230 Antaki, Nabil, N.  Cultural Diversity and ADR Practices in the World, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’,  New-York, 2006, p.297. 



~	  75	  ~	  

	  

sami, an erTi mediatori, TviTon procedura moxseniebulia, rogorc 

Conciliation.231  
OECD  1981 wels dafuZnebuli organizaciaa, romelic evropis masStabiT 

mediaciis ganviTarebaSi Tavis rols TamaSobs. gansakuTrebiT aRsaniSnavia 

misi egidiT daarsebuli CCA – Court of Conciliation and Arbitration, romelsac wevr 

saxelmwifoebs Soris warmoSobili davebis ganxilva SeuZlia. misi 

moqmedebis samarTlebrivi safuZvelia Convention on Conciliation and Arbitration, 
romelic aseve OECD formatiT aris miRebuli.232 

 

$2. mediaciis samarTlebrivi regulireba calkeuli 

saxelmwifoebis kanonmdeblobaSi 
 

mediaciis sakanonmdeblo doneze mowesrigebis mizanSewonilobis 

sakiTxi intensiuri debatebis sagania. zogierTi mosazrebiT, regulireba 

minimum imisTvis mainc aris saWiro, rom mosamarTleebma, romlebic mxolod 

kanonis pirdapiri miTiTebiT moqmedebas arian miCveulni, gaacnobieron, rom 

mediacia kanonmdeblis mier mxardaWerili proceduraa da ara 

marTlmsajulebis konkurenti.233  

2008 wels miRebuli mediaciis direqtivis Tanaxmad, evrokavSiris wevrma 

saxelmwifoebma 2011 wlamde unda miiRon Sesabamisi kanonebi, Tumca 

gansakuTrebul interess mainc im saxelmwifoebSi arsebuli mdgomareoba 

iwvevs, romlebsac ukve aqvT garkveuli tradiciebi da gamocdileba davis 

alterantiul gadawyvetasTan dakavSirebiT. 

 

 

I.ruseTi 

 

mediacia ruseTSi SedarebiT axali movlenaa, romelic saTanadod 

Seswvalili da Sefasebuli ar aris. ar arsebobs sakanonmdeblo baza, 

termini ‘’mediacia’’ TiTqmis ar gamoiyeneba, mis naclad saubroben 

‘’Suamavlis monawileobiT gamarTul SemTanxmebel proceduraze.’’  2007 wels 

ruseTis dumas waredgina proeqti ‘’Suamavlis monawileobiT SemTanxmebeli 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
231 Reed, Lucy/Paulson Jan/ Blackaby Nigel,  Guide to ICSID arbitration, ‘’Kluwer Law International,’’ The 
Hague/London/New York, 2004, p. 11.  
232 Sharma, Daniel,  Europarechtliche Impulse, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.1244.  
233 Filler, Ewald,  Erfahrungen mit dem österreichischen Zivilrechtsmediationsgesetz, in: Greger, Reinhard,/ Unberath, 
Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, s.76. 
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proceduris warmoebis Sesaxeb,’’ aRniSnulis miuxedavad, garkveuli Canasaxis 

saxiT es instituti mainc arsebobs. saarbtiraJo saproceso kodeqsSi 

Suamavlis monawileobiT davebis gadawyveta orjer garkveviT aris 

moxseniebuli.234 

saarbitraJo saproceso kodeqsis 158 muxlis Tanaxmad, sasamarTlo 

valdebulia gadados saqmis ganxilva sxva droisaTvis, Tu orive mxare 

Suamdgomlobs sasamarTlos an neitraluri Suamavlis meSveobiT davis 

SeTanxmebiT dasrulebis Sesaxeb. garkveuli ar aris, igulisxmeba Tu ara aq 

sasamarTlos mier mxardaWerili mediaiciis procesis organizeba, Tu saqme 

gvaqvs davis gadawyvetis sxva saSualebasTan.235  

 

 

II. germania 

 

germaniaSi jer kidev me-19 saukunis meore naxevridan Tvlian, rom 

samoqalaqo procesi aris ara mxolod brZola uflebisaTvis (ieringi) 

aramed mas aqvs garkveuli socialuri funqcia -- socialuri amocana (soziale 
Aufgabe), rac saboloo jamSi saxelmwifos socialurad kvalifikaciis236 

safuZvelTa safuZvels warmoadgens. germaniis samoqalaqo saproceso 

kodeqsi mosamarTles aniWebs uflebas xeli Seuwyos davis morigebiT 

damTavrebas procesis mimdinareobis nebismier stadiaze. msgavs normebs 

Seicavs aseve franguli da Sveicaruli kanonmdeblobac.237 

germaniaSi samoqalaqo saproceso kodeqsis 278-e muxlis garda, davis 

alternatiuli gziT gadawyveta gaTvaliswinebulia telekomunikaciebis 

Sesaxeb 2004 wlis kanonis (Telekommunikationsgesetz) 124-e muxliT. regulators 

(Bundesnetzagentur) SeuZlia telekomunikaciebis sferoSi moRvawe mxareebs 

Soris davis warmoSobis SemTxvevaSi urCios maT davis gadawyveta 

alternatiuli gziT, risTvisac mxareebma Sesabamis dawesebulebas (Gütestelle) 
unda mimarTon. kanonis Tanaxmad, aq mediaciis procesi igulisxmeba, Tumca, 

rogorc doqtrinaSi miuTiTeben, am Canaweris mediaciis legalur definicad 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
234 Kurzynsky-Singer, Eugenia,  Mediation in Russland, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, 
Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.837-838. 
235 Kurzynsky-Singer, Eugenia,  Mediation in Russland, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, 
Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.839-840. 
236 Struc, Tatjana,  Die in den Zivilprozess integrierte Mediation im franzosischen recht, Ein Vorbild für die 
gerichtsnahe Mediation in Deutschland? ‘‘Dunker &Humblot,‘‘ Berlin, 2009, s240.  
237 Bühring-Uhle, Christian, (and for the second edition, Lars Kirchhoff  and Gabriele Scherer with a  foreword by 
William W. Park) Arbitration and Mediation in International Business,  ‘’Kluwer Law International,’’ The Hague,  2006, 
p. 179.   
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miCneva ar SeiZleba. saeWvoa, rom telekomunikaciebis Sesaxeb kanonSi 

mocemuli normis Sinaarsi mediaciis klasikur gagebas Seesabamebodes.238  

mediacia arc advokatebis mier SeTavazebuli momsaxurebis oficialur 

CamonaTvalSi Sedis, Tumca cxadia, es saqmianoba amis gamo akrZalulad ar 

iTvleba.239 advokatis mier warmoebuli mediaciis procesis Sedegad 

miRweuli morigeba SeiZleba dauyovnebliv aRsruldes erTerTi mxaris 

adgilsamyoflis mixedviT mdebare sasamarTloSi saaRsrulebo furclis 

miRebis gziT(ZPO §796 a).	  Tu aRsrulebaze orive mxare Tanaxmaa, maSin amis 

gakeTeba maTi adgilsamyofelis mixedviT arsebul notariussac SeuZlia. 

(ZPO §796 c ).240 
germaniaSi farTo diskusiis sagania, xom ar unda mowesrigdes 

mediatorTa anazRaurebis wesi kanoniT, Tumca dominirebs azri, rom kanonis 

Careva konkurentul garemoSi ar SeiZleba mizanSewonilad CaiTvalos.241 

bazari am sakiTxs nebismier kanonmdebelze ukeT daaregulirebs. vinaidan 

mediaciis procesis damkveTebi mxareebi arian, mediatoris Sesabamis 

profesiul Tvisebebsac  Seafaseben da masTan anazRaurebis odenobasac 

SeaTanxmeben. amdenad ‘’mzrunveli kanonmdeblis’’ xeli mxolod uaryofiTad 

SeiZleba aisaxos mediaciis, rogorc procesis ganviTarebaze. 

marTalia, ZPO §278 Abs.5 iTvaliswinebs sasamarTlos uflebas, 

SesTavazos mxareebs davis gadawyvetis alternatiuli saSualebis 

gamoyeneba, magram kanoniT ar aris gaTvaliswinebuli, rogor unda 

gaakontrolos sasamarTlom, ramdenad keTilsindisierad asruleben 

mxareebi mis rCevas. rekomendacia mxareTaTvis savaldebulo ar aris. 

aRniSnulidan gamomdinare, es norma germaneli praqtikosebisa da 

akademiuri wreebis kritikas imsaxurebs.242  

 

 

 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
238 Oehlerking, Jürgen,  Die Mediation im Visier der nationalen Gesetzgebung, in: Greger, Reinhard,/ Unberath, 
Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, s.55. 
239 Oehlerking, Jürgen,  Die Mediation im Visier der nationalen Gesetzgebung, in: Greger, Reinhard,/ Unberath, 
Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, s.56. 
240 Schiffer, Karl Jan (Hrsg), Mandatspraxis Sciedsverfahren und  Mediation 2. neu bearbeitete und erweiterte Auflage, 
‘‘Carl Heymann,‘‘  Köln, Berlin, München, 2005, s. 303.   
241 Oehlerking, Jürgen,  Die Mediation im Visier der nationalen Gesetzgebung, in: Greger, Reinhard,/ Unberath, 
Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, s.58. 
242 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.8.  
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III. avstria 

 

avstriaSi mediaciis sakanonmdeblo regulirebaze muSaobas safuZveli 

Caeyara 1993 wels, rodesac parlamentma gadawyvita xeli Seewyo 

ganqorwinebis davebis mediaciisaTvis, raTa Tavidan aecilebina 

ganqorwinebis Sedegebis mcirewlovani bavSvebis mdgomareobaze uaryofiTad 

asaxvis SesaZlebloba.243 SemdgomSi TviT mediaciis ganviTarebamac 

ganapiroba is faqti, rom kanonmdeblis interesis sferoSi ara mxolod  

ganqorwinebis, aramed samoqalaqo da savaWro sferoSi warmoSobili davebis 

mediaciac moeqca.  

avstriuli kanoni evropis masStabiT mediaciis maregulirebeli 

normebis kodificirebis pirvel mcdelobad iTvleba.244 igiYZalaSi Sevida 

2004 wlis 1 maisidan.245 avstria iyo evrokavSiris pirveli wevri saxelmwifo, 

vinc mediaciis Sesaxeb kanoni miiRo.246  

‘‘mediaciis Sesaxeb‘‘ kanonis miRebis Semdegac ar SeiZleba iTqvas, rom 

avstria ‘‘mediaciis samoTxed‘‘ iqca. es kanoni iyo kidev erTi dadastureba, 

rom saxelmwifos surs davis gadawyvetis alternatiuli saSualebebis 

ganviTareba da mzad aris xeli Seuwyos am process.247 kanonis miReba 

doqtrinaSi Sefasebulia, rogorc avstriaSi mediaciis ganviTarebisaTvis 

axali Sansi da perspeqtiva.248  

samoqalaqo samarTlis sferoSi mediaciis maregulirebeli kanonis 

garda avstriaSi aseve moqmedebs Zivilrechts-Mediation-Ausbildungsverordnung –
debuleba samoqalaqo samarTlis sferoSi mediatorebis ganaTlebis 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
243 Ferz, Sascha,/Filler, Eward,  Mediation, Gesetzetexte und Kommentar, ‘‘WUV Universitätsverlag,‘’ Wien, 2003, 
s.15.  
244 Roth, Markus,/Gherdane, David,  Mediation in Österreich, -- Zivilrechts-Mediations-Gesetz: Rechtlicher Rahmen 
und praktische Erfahrungen, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, 
Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.113. 
245 Falk, Gerhard,/Koren, Gernot, Zivilrechts-Mediations-Gesetz, Kommentar, zum ZivMediatG, ‘’Österreich’’, Wien, 
2005, s.21.  
246 Ruppel, Oliver, C.  Interdisziplinäre Schlüsselqualifikation Mediation, Rechtliche  Rahmenbedingungen und 
akademische Ausbildungsmöglichkeiten in Deutschland, Österreich, der Schweiz  und dem Fürstentum Liechtenstein, 
’’Dr. Kovac‘’, Hamburg, 2007, s.103. 
247 Filler, Ewald,  Erfahrungen mit dem österreichischen Zivilrechtsmediationsgesetz, in: Greger, Reinhard,/ Unberath, 
Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, s.84-85. 
248 Ferz, Sascha,/Filler, Eward,  Mediation, Gesetzetexte und Kommentar, ‘‘WUV Universitätsverlag,‘’ Wien, 2003, 
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Sesaxeb.249 amiT avstriam ganaxorciela saintereso da albaT erTerTi 

pirveli mcdeloba, rom mediatoroba damoukidebel profesiad eqcia. 

Sesabamisad, mediatorad wodebis ufleba mxolod im pirebs SeiZleba 

hqondeT, visac Sesabamisi ganaTleba da am ganaTlebis damadasturebeli 

dokumenti aqvs miRebuli. 

avstriuli kanoni samoqalaqo saproceso kodeqsis damatebad 

ganixileba.250 niSandoblivia, rom avstriuli kanonis me-2 muxlis mixedviT, 

samoqalaqo sasamarTloebis gansjadoba pirdarpir kavSirSia am kanonis 

Sesabamisad organizebul mediaciasTan. kerZod, mediaciis Sesaxeb kanonis 

moqmedeba vrceldeba im davebze, romlebic samoqalaqo saproceso kodeqsis 

mixedviT,Y samoqalaqo sasamarTloebis gansjadobas miekuTvneba.251 

maSasadame, kanonis mixedviT, mediaciis organizeba SeiZleba im saqmeebze, 

romelic samoqalaqo sasamrTlos warmoebaSia, an SeiZleba momavalSi iyos 

mis warmoebaSi. sasamarTloebis gansjadobaSi saojaxo saqmeebic Sedis, 

amitom sakmaod rTulia mediaciis sferos dasaxeleba, romlis mimarTac es 

kanoni ar gamoiyeneba. doqtrinaSi magaliTad asaxeleben specialurad 

saSualo skolebisaTvis gankuTvnil mediacias (Schulmediation).252 
 

 

IV.Sveicaria 

 

SveicariaSi davebis alternatiul gadawyvetas didi tradiciebi aqvs. 

kanonmdeblebi da mosamarTleebi maqsimalurad eridebian mediaciis 

procesis marTlmsajulebasTan dakavSirebas, vinaidan miaCniaT, rom is, 

rogorc kerZo iniciativis produqti, damoukideblad unda ganviTardes.253 

mediaciasTan dakavSirebuli sakiTxebi SveicariaSi federalur 

sakanonmdeblo doneze daregulirebuli ar yofila.254 zogierTi kantonis 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
249 Roth, Markus,/Gherdane, David,  Mediation in Österreich, -- Zivilrechts-Mediations-Gesetz: Rechtlicher Rahmen 
und praktische Erfahrungen, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, 
Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.113. 
250 Roth, Markus,/Gherdane, David,  Mediation in Österreich, -- Zivilrechts-Mediations-Gesetz: Rechtlicher Rahmen 
und praktische Erfahrungen, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, 
Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.48. 
251 Fuchshuber, Christian,  Mediation im Zivilrecht, Neue Wege der Konfliktlösung, ‘’Ard Orac,’’ Wien, 2004, s.4.  
252 Fuchshuber, Christian,  Mediation im Zivilrecht, Neue Wege der Konfliktlösung, ‘’Ard Orac,’’ Wien, 2004, s.5.  
253 Sdr. Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008.  
254 Kumpan, Christoph,/Bauer, Cathrin,  Mediation in der Schweiz, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, 
Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.858. 
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(vaadti, ciurixi) samoqalaqo saproceso kanonmdebloba Seicavs mediaciis 

momwesrigebel normebs.255 

erTerTi prognozis mixedviT, SveicariaSi davebis alternatiuli 

gadawyvetis meqanizmebis ganviTarebaze gansakuTrebul gavlenas moaxdens 

axali samoqalaqo saproceso kodeqsi, romelic 2011 wlis pirveli ianvridan 

Seva ZalaSi.256 kodeqsma unda Caanacvlos kantonebis doneze arsebuli 

regulirebebi da mTeli SveicariisaTvis erTiani samoqalaqo 

marTlmsajuleba daamkvidros. proeqti mxolod nawilobriv da 

zedapirulad exeba mediacias da aRiarebs mas, rogorc davebis gadawyvetis 

saSualebas. proeqti aseve aZlevs mediacias SesaZleblobas iTamaSos e.w. 

‘’Sualeduri proceduris’’ roli ukve dawyebuli sasamarTlo procesis 

drosac ki.257 

Sveicaruli samoqalaqo saproceso kodeqsis proeqtis mixedviT, 

sasamarTloSi saqmis warmoebis dawyebamde, momrigebeli procesis 

(Sühnevervahren, Schlichtungverfahren) msvlelobisas mxareebs SeuZliaT uari Tqvan 

momrigebeli mosamarTlis xelmZRvanelobiT morigebis proceduraSi 

moanwileobaze da moiTxovon mediaciis Catareba. saqmis warmoebis nebismier 

etapze sasamarTlos ufleba aqvs mxareebs mediaciis organizeba SesTavazos. 

mediaciis dasrulebamde sasamarTloSi saqmis warmoeba Cerdeba. mediaciis 

proceduraSi da mediatoris arCevaSi sasamarTlo ar ereva, es mTlianad 

mxareebis kompetenciaa. mxareTa erToblivi moTxovniT sasamarTlos SeuZlia 

daadasturos maTi SeTanxmeba. aseTi SeTanxmeba SeiZleba iZulebiT 

aRsruldes saerTo wesiT. mediaciis xarjebs mxareebi gaiReben. kantonebs 

SeuZliaT xarjebis sakiTxis sxvagvarad regulireba, raTa mediaciis 

proceduraSi monawileoba gamartivdes.258 (Sveicaruli samoqalaqo 

saproceso kodeqsis proeqti 210-215 muxlebi).  

gansakuTrebul interess imsaxurebs is faqti, rom Sveicarul 

doqtrinaSi gamoTqmuli mosazrebis Tanaxmad, samoqalaqo saproceso 

kodeqsSi mediaciis maregulirebeli normebis gaTvaliswinebis aucilebloba 

ar arsebobs. kidev ufro saintereso is aris, rom es mosazreba udavod aris 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
255 Kumpan, Christoph,/Bauer, Cathrin,  Mediation in der Schweiz, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, 
Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.859. 
256 http://www.schulthess.com/buchshop/fachkatalog/aktuell-neu/zivilprozessordnung. bolos gamoxmobilia 
5.05.2010.  
257 Kumpan, Christoph,/Bauer, Cathrin,  Mediation in der Schweiz, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, 
Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.855. 
258 Ziswiler, Hans Ulrich,  Inhalt und Bedeutung von Regeln zur Mediation in der Schweizerischen 
Zivilprozessordnung, in: Leupold, Michael,/Rüetschi, David,/Stauber, Damian,/Vetter, Mainrad,(Hrsg.)  Der Weg zum 
Recht, Festschrift für Alfred Bühler, ‘‘Schulthess,‘‘ Zürich, Basel, Genf, 2008, s.278-279.  
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gamocxadebuli. SesaZloa misi gaTvaliswineba misaRebadac CaiTvalos 

Tundac imis gamo, rom samoqalaqo saproceso kodeqsi iyos ara mxolod 

‘’davebis samarTali’’ aramed ‘’morigebisa da SeTanxmebis’’ samarTalic.  

garda amisa, miuTiTeben anglo-amerikul samarTlebriv sistemaSi mediaciis 

winsvlaze da mis gansakuTrebul rolze samoqalaqo marTlmsajulebis 

ganviTarebaSi, rac mediacias SveicariaSi namdvilad ar gaaCnia. 

sakanonmdeblo bazis Seqmna imisTvis mainc aris ucilebeli, rom 

Sveicarulma mediaciam da mediatorebma ucxoeli kolegebisaTvis Rirseuli 

konkurenciis gaweva SeZlon.259  

 

 

V. safrangeTi 

 

mediacias safrangeTSic sakmaod didi xnis istoria aqvs, Tumca misi 

samarTlebrivi regulirebis pirvel cdebs adgili hqonda 1990-iani wlebis 

dasawyisSi. e.w. saxelSekrulebo mediaciis samarTlebrivi regulireba 

mTlianad mxareTa nebazea damokidebuli. am sferoSi raime saxis 

sakanonmdeblo aqti ar arsebobs.260  

mediaciis samarTlebrivi regulirebis TvalsazrisiT gansakuTrebuli 

mniSvneloba aqvs kerZo seqtoris mier gamovlenil iniciativebs. magaliTad 

SeiZleba dasaxeldes finansebisa da momsaxurebis sferoSi moRvawe 45 

udidesi franguli kompaniis mier 2005 wels Charte de la mediation inter-enerprises 
xelmowera, romliTac kompaniebma aRiares mediacia, rogorc biznesis 

sferoSi warmoSobili davebis gadawyvetis maTTvis misaRebi forma. garda 

amisa, 2004 wels parizis savaWro palatisa da ekonomikis saministros 

iniciativiT, didi franguli kompaniebis iuristebis aqtiuri monawileobiT 

dafuZnda Academie de la Mediation. 2006 wels am iniciativas advokatTa 

gaerTianebebic SeuerTdnen.261  rogorc Cans, franguli saxelmwifo ar 

Ralatobs saukuneebis manZilze gamocdil liberalur midgomas da 

imperatiuli sakanonmdeblo regulirebis nacvlad mediaciis ganviTarebas 

arasamTavrobo da biznes seqtoris xelSewyobiT cdilobs. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
259 Ziswiler, Hans Ulrich,  Inhalt und Bedeutung von Regeln zur Mediation in der Schweizerischen 
Zivilprozessordnung, in: Leupold, Michael,/Rüetschi, David,/Stauber, Damian,/Vetter, Mainrad,(Hrsg.)  Der Weg zum 
Recht, Festschrift für Alfred Bühler, ‘‘Schulthess,‘‘ Zürich, Basel, Genf, 2008, s.283.  
260 Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
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261 Rüssel, Ulrike,  Mediation in Übrigen Europa, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.1277.  
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vinaidan mediaciasTan dakavSirebuli samarTlebrivi regulireba 

safrangeTSi ZiriTadad sasamarTlos mier davis gadawyvetis alternatiuli 

saSualebebis mxardaWeras Seexeba, aq mas ar ganvixilavT.  

 

 

VI. inglisi 

 

rodesac mediaciis sakiTxebis inglisur regulirebebze saubroben, 

mxedvelobaSi aqvT sakuTriv inglisi da uelsi, romlebic erTian 

samarTlebriv sivrces warmoadgenen. rac Seexeba gaerTianebuli samefos 

danarCen nawilebs -- Sotlandiasa da CrdiloeT irlandias, isini SeiZleba 

saerTod calke kvlevis sagani gaxdnen inglisuri modelisagan 

gansxvavebulobis gamo.262 

ingliseli kanonmdebeli mediaciis xelSewyobas ‘’arapirdapiri 

regulirebebiT’’ cdilobs, rogoric aris magaliTad sasamarTlo 

xarjebisagan gaTavisufleba, mediaciis proceduraze SeTanxmebis 

SemTxvevaSi saqmis warmoebis SeCereba da a.S. rac Seexeba sasamarTlo 

mediacias, am SemTxvevaSic midgoma sakmaod frTxilia. sasamarTlos 

brZanebis safuZvelze mxareTa davaldebuleba, gamoiyenon davis gadawyvetis 

alternatiuli saSualebebi _-- mxolod piloturi proeqtebis farglebSi 

xdeba. inglisur doqtrinaSi gamoTqmulia varaudebi, rom arc britaneli 

kanonmdebeli da arc evrokavSiris Sesabamisi struqturebi am sakiTxs 

samarTlebrivi regulaciis gareSe ar datoveben.263	   mediaciis kanonismier 

safuZvlebze msjelobisas pirvel rigSi axseneben samoqalaqo saproceso 

samarTlis 1999 wlis reformas da am reformis Sedegad mediaciisaTvis 

moqmedebis farglebis gafarToebas.264	  
vulfis komisiam, romelsac ase ewoda am komisiis xelmZRvanelis, 

saapelacio sasamarTlos mosamarTlis lord vulfis (Lord Woolf)	   saxelis 

mixedviT, moamzada inglisuri samoqalaqo saproceso samarTlis reforma. 

axali samoqalaqo saproceso normebi (Civil Procedure Rules CPR)	   	   mosamarTles 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
262 Scherpe, Jens,M./Vollers, Birthe,  Mediation in England – Rechlitcher Rahmen und Praktische Erfahrungen, in: 
Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 
2008, s.260.  
263 Scherpe, Jens,M./Vollers, Birthe,  Mediation in England – Rechlitcher Rahmen und Praktische Erfahrungen, in: 
Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 
2008, s.325.  
264 Scherpe, Jens,M./Vollers, Birthe,  Mediation in England – Rechlitcher Rahmen und Praktische Erfahrungen, in: 
Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 
2008, s.261.  
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uflebas aZleven SeaCeros saqmis warmoeba, Tu erTerTi mxare meore mxares 

davis alternatiuli gziT gadawyvetas sTavazobs. mxare, romelic uars 

ambobs TanamSromlobaze davis alternatiuli gadawyvetis TvalsazrisiT, 

SeiZleba „daisajos“sasamarTlos mier procesis xarjebis srulad 

anazRaurebiT maSinac ki rodesac es mxare process moigebs.265	  niSandoblivia, 

rom mediaciis mxardaWeris da mxareTa waxalisebis msgavs berkets ungruli 

kanonmdeblobac icnobs. aq moqmedi wesis Tanaxmad, mogebuli mxare 

valdebulia procesis xarjebi mainc TviTon aanazRauros, Tu damtkicdeba, 

rom man uari ganacxada mediaciis proceduraSi monawileobaze.266 

Sesabamisad, mediaciaze gulgrilad uars is  mxarec ki ver ityvis, romelic 

sasamarTloSi Tavis warmatebaSi absoluturad darwmunebulia.  

inglisuri saproceso samarTlisaTvis damaxasiaTebelia procesis 

mosamzadebeli stadiis gansakuTrebuli roli da adgili samoqalaqo 

marTlmsajulebis ganxorcielebaSi.267 cxadia, aseTi midgoma TavisTavad 

gulisxmobs sasamarTlos mcdelobas daarwmunos mxareebi molaparakebebis 

gamarTvis saWiroebaSi da Tu mizanSewonilad CaTvlis, SesTavazos maT 

davis gadawyvetis alternatiuli meqanizmebis gamoyeneba. 

inglisSi iseTi organizaciebic arseboben, romlebic TviTon ar 

sTavazoben mediacias sazogadoebas, magram axdnen im organizaciebis kerZo 

sawyisebze ‘’akreditacias’’, romlebsac surT mediaciis sferoSi saqmianoba. 

magaliTad, Civil Mediation Council mediaciiT dainteresebul organizaciebs 

(‘’mediaciis mimwodeblebs’’) aseT moTxovnebs uyenebs: mediatorebisaTvis 

garkveuli ganaTlebis cenzis arseboba; mediatorTa qcevis kodeqsis 

SemuSaveba da misi dacva; medaitorTa saqmianobaze efeqturi kontrolis 

ganxorcielebis SesaZlebeloba; dazRveva minimum asi aTasi funti 

sterlingis anazRaurebis pirobiT; Semosuli saCivrebis efeqturad 

ganxilvisa da maTze reagirebis meqanizmebis arseboba.268 Civil Mediation Council 
kerZo samarTlis subieqtia, Tumca saxelmwifos daxmarebiT da mxardaWeriT 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
265 Friedrich, Fabian, M. Das UNCITRAL- Modellgesetz über die internationale Handelsschlichtung , Ein Kommentar, 
‘‘Shaker‘‘, Aachen, 2006, s. 18.  
266 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
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2008, s.263.  
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sargeblobs.269 aseTi midgoma inglisuri strategiis kidev erTi 

gamovlinebaa: ingliseli kanonmdebeli ar Cqarobs mediaciis samarTlebrivi 

regulirebas, Tumca yvelanairad uwyobs xels am sferoSi gamovlenil 

kerZo iniciativas, Tu CaTvlis, rom es davis gadawyvetis alternatiuli 

saSualebebis gamoyenebasa da mis popularizaciaze dadebiTad aisaxeba. 

Burchell v. Bullard  saqmeze saapelacio sasamarTlom sagangebod gausva xazi 

erT garemoebas: mxares ar aqvs ufleba miuTiTos, rom mediacias warmatebis 

Sansi mainc ar eqneboda am procedurisadmi misi uaryofiTi 

damokidebulebis gamo (In Burchell v. Bullard betonte der Court of Appeal jüngst dass die 
darlegungspflichtige Partei sich nicht darauf berufen kann dass die Mediation wegen ihrer 
Weigerungshaltung keine Aussicht auf Erfolg gehabt hätte).	   saboloo jamSi SeiZleba 

iTqvas, rom samoqalaqo saproceso normebi, romlebic miznad isaxaven 

mxareebs davebis alterantiuli gadawyvetis meTodebis gamoyenebisaken 

ubiZgon, asruleben Tavis funqcias.270 

 

 

VII. aSS 

	  
rogorc amerikaSi amoboben: ‘’mediacia TavisTavad martiv procesad 

miiCneva, Tumca misi maregulirebeli normebi rTuli da kompleqsuria.’’271 

sasamarTlo da e.w. ‘’uwyebrivi’’ mediaciisagan (rodesac mediacias 

konkretuli saxelmwifo uwyebebi sTavazoben) gansxvavebiT, kerZo sawyisebze 

dafuZnebuli mediacia aSS-Si naklebad regulirebad sferoTa kategorias 

ganekuTvneba. nebismier pirs SeuZlia sakuTar Tavs mediatori uwodos da 

daiwyos Sesabamisi praqtika,272 Tu mis mier SeTavazebuli momsaxureba 

‘’klientebisaTvis’’ misaRebi iqneba. gaWianurebuli da Zviri sasamarTlo 

procesebis fonze aSS-Si mediacia didi siswrafiT viTardeba.273 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
269 Scherpe, Jens,M./Vollers, Birthe,  Mediation in England – Rechlitcher Rahmen und Praktische Erfahrungen, in: 
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1998 wels aSS-Si ZalaSi Sevida ADR Act, romelmac daasrula reformaze 

muSaobis aTwliani procesi.274 

2001 wels SemuSavebul iqna Uniform Mediation Act,275	   romelic, amerikuli 

samarTlebrivi tradiciis Tanaxmad, Statebs SeuZliaT miiRon da 

aamoqmedon, rogorc sakuTari samarTali. 2008 wlis mdgomareobiT es 

modeluri kanoni implimentirebulia rva Statisa da kolumbiis distriqtis 

kanondmdeblobaSi.276 Uniform Mediation Act moicavs rogorc sasamarTlos mier 

mxardaWerili, aseve kerZo iniciativis safuZvelze gamarTuli mediaciis 

maregulirebel normebs.277 Aam sarekomendacio xasiaTis dokumentis 

SemuSavebis iniciativa ekuTvnis National Conference of Commisssioners on Uniform 
State Laws (NCCUSL).  Uniform Meidation Act-s safuZvlianad gadaxedes 2003 wels.278 

saerTaSoriso mediaciis Sesaxeb sakuTari wesebi aqvs amerikis 

saarbitraJo asociacias (AAA). Ees wesebi 2003 wels iqna miRebuli. 

asociacia yvelanairad cdilobs xeli Seuwyos saerTaSoriso mediaciis 

praqtikaSi gamoyenebas. misi wesebis mixedviT, saarbitraJo ganxilvis 

mimdinareobisas nebismier dros, nebismier mxares SeuZlia moiTxovos 

mediacia da amisTvis mas damatebiTi xarjebis gaReba ar mouxdeba.279 

samoqalaqo procesis federaluri wesebis me-16 muxli adgens, rom 

mosamarTle uflebamosilia gamoiyenos Sesabamisi zomebi mosamzadebel 

ganxilvaze im mizniT, rom mxareebma dava morigebiT damTavron. AamisTvis is 

mimarTavs kanoniT, an Sesabamisi lokaluri wesebiT gaTvaliswinebul 

specialur procedurebs. sakonsultacio komitetis mosazrebebSi 

zemoaRniSnuli me-16 muxliT gaTvaliswinebuli specialuri procedurebi 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
274 Kilian, Mathias,/ Wielgosz, Joanna,  Gerichtsnahe Mediation – Rechtsvergleichende Betrachtungen zur Einbindung 
alternativer Konfliktlösungsmechanismen in das Zivilvervahrensrecht, in: Zeitschrift für Zivilprozess International, 
9.Band.2004,  “Carl Heymann“, Köln, 2005, s.383. 
275 Bühring-Uhle, Christian, (and for the second edition, Lars Kirchhoff  and Gabriele Scherer with a  foreword by 
William W. Park) Arbitration and Mediation in International Business,  ‘’Kluwer Law International,’’ The Hague, 2006,  
p. 223.  
276 Kulms, Rainer,  Alternative Streitbeilegung durch Mediation in den USA, in: Hopt, Klaus,J./Steffek, Felix,  
Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.406.  
277 Kulms, Rainer,  Alternative Streitbeilegung durch Mediation in den USA, in: Hopt, Klaus,J./Steffek, Felix,  
Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.451.  
278 Antaki, Nabil, N.  Cultural Diversity and ADR Practices in the World, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’,  New-York, 2006, p.295. 
279 Bühring-Uhle, Christian, (and for the second edition, Lars Kirchhoff  and Gabriele Scherer with a  foreword by 
William W. Park) Arbitration and Mediation in International Business,  ‘’Kluwer Law International,’’ The Hague, 2006,   
p. 226.   
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moicavs iseT formebs, rogoricaa: minitrials, summery jury trials,  mediation, neutral 
evaluation da nonbinding arbitration.280	  	  
	  
VIII, mediaciis samarTlebrivi regulirebis perspeqtivebi saqarTveloSi 

 

 

kerZo samarTlis sferoSi qarTuli marTlmsajulebis gadatvirTuloba, 

procesebis gaWianureba da qonebrivi uflebebis realurad dacvis 

efeqturobis dabali xarisxi sadavo ar aris. aSkaraa, rom arsebuli 

infrastruqtura bolo wlebSi sagrZnoblad gaumjobesebis miuxedavad 

sakmarisi ar aris im davebis gadawyvetisaTvis, romelTa raodenobac 

yoveldRiurad izrdeba. Sesabamisad, davis gadawyvetis alternatiuli 

formebis saWiroeba qarTul samarTlebriv sinamdvileSi eWvis qveS ar dgas. 

Uunda aRiniSnos, rom am mimarTulebiT ukve igrZnoba garkveuli saxis 

Zvrebi. magaliTad SeiZleba dasaxeldes 2010 wlis 1 ianvridan arbitraJis 

Sesaxeb axali qarTuli kanonis amoqmedeba, romelic mcire mniSvnelobis 

xarvezebis miuxedavad ZiriTadad Sesabameba am sferoSi sayovelTaod 

aRiarebul saerTaSoriso standartebs. Aam etapze mediaciasTan mimarTebaSi 

igives Tqma SeuZlebelia. jerjerobiT sakanonmdeblo Tu sasamarTlo 

praqtikis doneze saubari ar aris davis gadawyvetis sxva alternatiuli 

formebis gamoyenebaze. marTalia, qarTul sadazRvevo biznesSi ukve 

dafiqsirda dazRveuls, sadazRvevo kompaniasa da samedicino dawesebulebas 

Soris warmoSobili davis mediaciis gziT mowesrigebis cdebi, Tumca 

jerjerobiT es SesaZlebeloba ar aris cnobili farTo sazogadoebisaTvis. 

unda vivaraudoT, rom dazRveulTa raodenobis zrdasTan erTad sakiTxi 

ufro met aqtualobas SeiZens.   

aRniSnuli ise ar unda iqnes gagebuli, rom morigebis teqnologiebi 

qarTul sasamarTlo praqtikaSi saerTod ar gamoiyeneba. bolo periodSi 

SeiniSneba mxareTa SeTanxmebis meqanizmebiT qarTuli marTlmsajulebis 

warmomadgenelTa daintereseba. magaliTisTvis saqarTvelos uzenaesi 

sasamarTlos TanamSromlebis mier Sedgenili da gamocemuli krebulic 

sakmarisia. es krebuli swored morigebis Teoriul da praqtikul aspeqtebs 

Seexeba,281 Tumca cxadia, rom aseT gamocemebs (winamdebare wignis CaTvliT) 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
280 Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, Federal 
Judical Center , 2001, p. 6.   
281 dawvrilebiT ix. urTierTobebi sasamarTlo sxdomis darbazSi, sxdomis marTvis, mxareTa 
morigebis komunikaciuri da samarTlebrivi aspeqtebi. Semdgenlebi: mixeil gogiSvili, maia 
sulxaniSvili, qeTevan mesxiSvili, xaTuna jinoria, rusa gelaSvili, saqarTvelos uzenaesi 
sasamarTlo, Tbilisi, 2010. 
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ar SeuZlia bolomde gadaWras davis gadawyvetis alterantiuli formebis 

gamoyenebasTan dakavSirebuli problemebi.   

mediaciis Sesaxeb arsebuli sruli informaciuli vakuumi saqarTveloSi 

aucilebels xdis sakanonmdeblo doneze mis deklarirebas. kanonma unda 

Seasrulos ara regulirebis, aramed popularizaciis funqcia. unda 

vaRiaroT, rom qarTveli kanonmdeblisaTvis cota ucnauri amocanaa, Tumca 

amis Tqmis uflebas TviT mediaciis samarTlebrivi buneba iZleva.  

Amediaciis sakanonmdeblo regulireba ZiriTadad unda Seexos 

sasamarTlos mier davis gadawyvetis alternatiuli saSualebebis 

gamoyenebis mxardaWeras. kanonma aucileblad unda aRiaros 

sasamarTlosagan damoukidebeli, mxareTa SeTanxmebis safuZvelze 

organizebuli mediaciis proceduris kanoniereba da unda Seqmnas misi 

xelSewyobis iuridiuli garantiebi. aseve aucileblad unda daregulirdes 

mediaciis gamoyenebiT miRweuli SeTanxmebis samarTlebrivi Sedegebi da 

dadgindes misi iZulebiT aRsrulebis wesi. kanonmdebelma unda gamoiyenos 

mis xelT arsebuli yvela berketi, raTa Seiqmnas davis gadawyvetis 

alternatiuli saSualebebis amoqmedebisaTvis momgebiani garemo. xarjebis 

sakiTxi ise unda daregulirdes, rom biznesma logikurad airCios mediacia 

da mxolod misi warumateblobis SemTxvevaSi mimarTos arbitraJs, an 

sasamarTlos. aseTi midgoma xels Seuwyobs sasamarTloebis gantvirTvas da 

iq mxolod iseTi davebis moxvedras, romelzec SeTanxmebis miRwevis 

resursi maqsimalurad gamoyenebuli da amowurulia.  

Ddavis gadawyvetis alternatiuli saSualebebis mxardaWera Tanabrad 

Sedis rogorc sakanonmdeblo, aseve sasamarTlo da aRmasrulebeli 

xelisuflebis interesebSi. Aam saSualebebis SeTavazebiT kanonmdebeli 

Tavidan aicilebs sasamarTlos xarjebis zrdasTan dakavSirebul 

pretenziebs, sasamarTlos saSualeba miecema ‘’gacxrilos’’ da dasawyisSive 

moiSoros saqmeebi, romelzec jer kidev arsebobs SeTanxmebis 

SesaZlebloba, xolo aRmasrulebeli xelisufleba dazogavs im xarjebs, 

romelic asobiT da aTasobiT sasamarTlo procesis warmoebisaTvis unda 

gamoiyos. samagierod SesaZlebeli gaxdeba sasamarTlo xelisuflebis 

biujetis ufro optimaluri dagegmva da gamoTavisuflebuli saxsrebis 

mediaciis mxardamWeri proeqtebis dafinansebaze mimarTva.  

magaliTad, sayovelTaod cnobilia, rom samezoblo davebi Tanamedrove 

qarTul sasamarTlo praqtikaSi sakmaod xSiria. arsebuli emociuri foni 

da eTno-kulturuli Taviseburebebi mxareebs ubiZgebT ar dazogon dro, 

nervebi, fuli da energia da ‘’mainc miaRwion gamarjvebas.’’ aseTi davebis 

gadawyvetis dros mediaciis gamoyeneba Tanabrad sasargeblo iqneba rogorc 



~	  88	  ~	  

	  

mxareebisaTvis aseve sasamarTlosaTvis, romelic xSirad verc ki aRwevs 

mxareTa mier moTxovnebis sworad Camoyalibebas, vinaidan sadavo sakiTxebi 

naklebad Tavsdeba samarTlebriv CarCoebSi. zemoaRniSnuli garemoebebi 

mediatorisaTvis problemas ar warmoadgens, vinaidan mediacia ar moiTxovs 

maincdamainc iuridiuli kategoriebiT operirebas. Sesabamisad, SeTanxmebis 

miRwevis SemTxvevaSi yvela mxare kmayofili iqneba ise, rom amiT 

marTlmsajuleba ar dazaraldeba da misi ndobis xarisxi kidev ufro 

gaizrdeba.  

konkretul regulirebebze da normebze saubari jerejerobiT naadrevia. 

amitom mxolod principul sakiTxebze mosazrebebis gamoTqmiT unda 

davkmayofildeT. qarTvel iuristebs da ara mxolod maT jer kidev win aqvT 

davis gadawyvetis alternatiuli saSualebebis gamoyenebasTan 

dakavSirebuli debatebi.     

 

 

 

Tavi IV davis gadawyvetis alternatiuli saSualebebis klasifikacia 
 
$1 mediacia da davis gadawyvetis  sxva alternatiuli 

saSualebebi 
 

praqtikaSi gavrcelebuli ADR-is mravalricxvovani formebi ZiriTadad 

mediaciis sxvadasxvagvar variaciasa da interpretacias warmoadgenen,282 

Tumca yvelaze gavrcelebuli saxe mainc mediaciaa. mediacia gulisxmobs 

davis gadawyvetis teqnikas, romlis gamoyenebiTac damoukidebeli mediatori 

cdilobs mxareTa poziciebis daaxloebas da maTTan intensiuri 

konsultaciebis gziT modaveTa daxmarebas, raTa isini TviTonve mividnen 

arsebuli uTanxmobebis racionalur gadawyvetamde.283  

mediaciisagan ganasxvaveben davis gadawyvetis Semdeg formebs: Arbitration 
(Schiedsverfahren), Schlichtung (Conciliation), Verhandlung (negotiation), Moderation(Facilitation)  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
282 Guillemin, Jean-Francois, Reasons for Choosing Alternative Dispute Resolution, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’, New-York, 2006, p. 21.   
283 Sdr. Wallgren, Carita,  ADR and Business, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, 
p.5-6.   
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Tatsachenermitlung (Fact Finding), Mini-trial, Ombudsverfahren da a.S.284 prutingi davis 
gadawyvetis saSualebebs oTx ZiriTad jgufad yofs: molaparakeba -- Das 
Verhandeln (negotioation); mediacia --  Das Vermitteln (mediation); Suamavloba -- Das 
Schlichten (conciliation, settlement); kerZo da sajaro marTlmsajuleba -- Das Richten 
(arbitration, litigation).285 germanuli ZPO §796a iTvaliswinebs advokatis daxmarebiT 

morigebis miRwevis SesaZleblobas (Anwaltsvergleich), romelic iZulebiT 

aRsrulebas ar eqvemdebareba.286 Sromis saproceso kanonmdeblobis (ArbGG) 
Tanaxmad, sasamarTlom yovelnairad unda Seuwyos xeli SromiTi davebis 

ganxilvaSi momrigebeli dawesebulebebis (Gütestelle) CarTvas. morigebaze 

orientirebuli procesis (Güteverfahren) dawyeba sasamarTlos mier 

gadawyvetilebis gamotanamde nebismier dros SeiZleba.287 garda 

zemoaRniSnulisa, germaniaSi dRemde ZalaSia  e.w ‘‘Suamavlis‘‘(Schiedsmann)	  
tradicia.	   amgvari Suamavlis  saqmianobis wesi Sesabamisi debulebiT 

(Schiedsmannsordnung)	  unda ganisazRvros.	  288 
rogorc Cans, formebis raodenoba imdenad didia, rom yvela avtori 

Tavisebur klasifikacias gvTavazobs. niSandobliavia isic, rom germaneli 

avtorebi yvela formis germanul dasaxelebaze ver uTiTeben da inglisuri 

terminebiT operireben. aqedan gamomdinare, SeiZleba davaskvnaT, rom 

calkeuli formebisadmi saxelebis SerCevac ki am sferoSi mxareTa 

gemovnebis sakiTxia. mTavari is ar aris, ra erqmeva davis alternatiul 

gadawyvetas, an aqvs Tu ara am proceduras ukve sxva saxeli. mTavaria is 

principebi, romelTa dacvis gareSec medaiciis procesis uzrunvelyofa 

SeuZlebelia. terminologiasTan dakavSirebuli es problema axali ar 

aris.289 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
284 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.16.  
285 Prütting, Hanns,  Mediation im Arbeitsrecht, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.516-517.  
286 Heussen, Benno,  Die Organisation von Mediationsverhandlungen, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.419.  
287 Prütting, Hanns,  Mediation im Arbeitsrecht, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.521.  
288 Friedrich, Fabian, M. Das UNCITRAL- Modellgesetz über die internationale Handelsschlichtung , Ein Kommentar, 
‘‘Shaker‘‘, Aachen,, 2006, s. 25.   
289 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.16.  
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germanul doqtrinaSi davasTan dakavSirebuli saqmeebis ganxilvis 

tradiciul saSualebas (sasamarTlo) konfliqtebis gadawyvetis 

‘’iuristul’’ meTods uwodeben (Juristische Methode) da saubroben mediaciisagan 
mis gansxvavebaze.290 am mosazrebidan gamomdinare, SeiZleba gakeTdes daskvna, 

rom mediacia ‘’araiuristul meTodad’’ iTvleba. es Sexeduleba 

winaaRmdegobaSi modis aseve germaniaSi gabatonebul SexedulebasTan, 

romlis Tanaxmadac mediatoroba upirveles yovlisa advokatebis funqciaa. 

Sesabamisad, gaugebaria, erTerTi yvelaze ‘’iuristuli’’ profesiis 

warmomadgenlis, advokatis mier organizebuli da warmarTuli procesi 

rogor iqneba ‘’araiuristuli.’’ SeiZleba iyos araformaluri, uSualo, 

naklebad gadatvirTuli saproceso xasiaTis wvrilmanebiT, magram 

‘’iuristuli’’ ki namdvilad iqneba.  

SveicariaSi didi tradicia aqvs e.w. Sühneverfahren, romelic TiTqmis 

yovelTvis win uZRvis samoqalaqo procesis dawyebas da sakmaod karg 

Sedegebsac aRwevs. es procedura gulisxmobs momrigebeli mosamarTlis 

(Friedensrichter) daxmarebiT mxareTa mier morigebis miRwevis mcdelobas. 

Sveicaruli samoqalaqo saproceso kodeqsis proeqti specialurad 

aregulirebs am proceduris gamarTvasTan dakavSirebul urTierTobebs. ase 

rom, yoveli procesis win misi gamarTvis aucilebeloba ukve kanoniTac 

iqneba gaTvaliswinebuli.291 Sühneverfahren da mediaciis urTierTmimarTebis 

sakiTxebi monografiuli kvlevisa da intensiuri diskusiebis sagania. 

miCneulia, rom davis gadawyvetis orive formas Tavisi dadebiTi mxare 

gaaCnia,292 rac maTi kombinirebuli gamoyenebis safuZvlad SeiZleba iqces. 

davis alternatiuli gadawyvetis am formas SveicariaSi 200 wliani 

tradicia aqvs,293 da cxadia, rom mediaciis misTvis konkurenciis gaweva 

gauWirdeba. Tanac Sveicaruli marTlmsajuleba am models sakmaod 

warmatebulad iyenebs. misi sargeblianoba da saWiroeba eWvis qveS ar dgas.  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
290 Ruppel, Oliver, C.  Interdisziplinäre Schlüsselqualifikation Mediation, Rechtliche  Rahmenbedingungen und 
akademische Ausbildungsmöglichkeiten in Deutschland, Österreich, der Schweiz  und dem Fürstentum Liechtenstein, 
’’Dr. Kovac‘’, Hamburg, 2007, s.4. 
291 Kumpan, Christoph,/Bauer, Cathrin,  Mediation in der Schweiz, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, 
Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.857. 
292 Mertens Senn, Edith,  Vermittlung im Sühnverfahren vor dem Hintergrund der Mediation, ’’Schultess,‘‘ Zürich, 
Basel, Genf, 2007, s.251.  
293 Mertens Senn, Edith,  Vermittlung im Sühnverfahren vor dem Hintergrund der Mediation, ’’Schultess,‘‘ Zürich, 
Basel, Genf, 2007, s.254.  
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arasasamarTlo wesiT davebis gadawyvetis aRiarebul formebad xSirad 

asaxeleben arbitraJs, mediacias da e.w binding device.294 es ukanaskneli, 

rogorc wesi momxmarebelTa uflebebTan dakavSirebuli davebis dros ufro 

gamoiyeneba, magaliTad, sabanko ombudsmenebis mier. es ar aris ombudsmeni 

klasikuri gagebiT, aseT ombudsmenTa pirveli biuroebi aSS-Si, kanadaSi da 

SvedeTSi warmoiSva. isini TavianT gadawyvetilebas acnobeben 

ganmcxadebels, rac am ukanasknelisaTvis savaldebulo ar aris295. droSi 

Semoklebuli procedura da miRebuli gadawyvetilebis fakultaturoba  

ufro mimzidvels xdis am formas. rogorc wesi, am dros momxmarebeli 

varaudobs, rom saxelmwifo organosganac (magaliTad sasamarTlosagan) 

imave gadawyvetilebas miiRebs.296 

termins ADR	   aSS-Si xSirad iyeneben farTo gagaebiT, iseve, rogorc es 

ganmartebulia aSS-is 1998 wlis kanonSi davebis alternatiuli gadawyvetis 

Sesaxeb. amave dros, ADR-‐Si moiazreben mediacias, romelic yvelaze metad 

cnobili da gamoyenebadi formaa da minitrials, romelic naklebad da iSviaTad 

gamoiyeneba praqtikaSi. 297 

 

 
$2. Expert Determination 

 
Expert Determination aris davis gadawyvetis saSualeba, romlis drosac 

mxareTa SeTanxmebiT gansazRvruli sadavo sakiTxebi damoukidebeli 

SefasebisaTvis gadaecema Sesabamis sferoSi gamocdil profesionals.298 

xSirad misi aRreva xdeba saarbitraJo ganxilvaSi, vinaidan mxareebs aseve 

SeuZliaT SeTanxmdnen eqspertis Sefasebis savaldebulo ZalasTan 

dakavSirebiT, Tumca cxadia, maT  Soris gansxvavebebic arsebobs. 

arbitraJebi eqvemdebarebian saxelmwifo kontrols da maTi 

gadawyvetilebebis cnoba da aRsruleba xdeba sasamarTlos mier, maSin, 

rodesac eqspertis Sefaseba aranair sasamarTlo kontrols ar 

eqvemdebareba. cxadia, garda im SemTxvevisa, rodesac eqsperti ganzarax an 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
294 Kalanke, Irene,  Schiedsgerichtbarkeit und Schiedsgerichtsänliche Verfahren im Internet. Eine rechtsvergleichende 
Analyse der Online-Schiedspraxis weltweit, ‘‘Dr Kovac,‘‘ Hamburg, 2004, s. 2.  
295 Kalanke, Irene,  Schiedsgerichtbarkeit und Schiedsgerichtsänliche Verfahren im Internet. Eine rechtsvergleichende 
Analyse der Online-Schiedspraxis weltweit, ‘‘Dr Kovac,‘‘ Hamburg, 2004, s. 29.  
296 Kalanke, Irene,  Schiedsgerichtbarkeit und Schiedsgerichtsänliche Verfahren im Internet. Eine rechtsvergleichende 
Analyse der Online-Schiedspraxis weltweit, ‘‘Dr Kovac,‘‘ Hamburg, 2004,   s. 24.  
297 Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, Federal 
Judical Center , 2001, p. 7.   
298 Kendal, John, Expert Determination, Third Edition, ‘’Sweet&Maxwell’’, London, 2001, p.1. 



~	  92	  ~	  

	  

gaufrTxileblobiT Tavis daskvniTY (SefasebiT) zians miayenebs mxareebs, 

mas mouwevs am zianis anazRaureba.299 

eqspertis Sefaseba davis alternatiuli gadawyvetis axal formad ar 

iTvleba. rogorc inglisSi amtkiceben, am formiT davis gadawyvetis 

SemTxvevebi inglisSi dokumenturad dasturdeba 1754 wlidan da dRemde 

inglisuri socialuri sistemis ganuyofel nawils warmoadgens.300 

eqspertis Sefaseba doqtrinaSi daxasiaTebulia, rogorc arbitraJze 

moqnili meqanizmi, romelic gawelili procesis nacvlad mxareebs 

sTavazobs davis im profesionalis mier gadawyvetas, romelsac yvealze 

meti codna da gamocdildeba aqvs Sesabamis sferoSi.301 eqspertis Sefasebis 

saarbitraJo gadawyvetilebebisagan gamijvnis Sesaxeb pirveli sasamarTlo 

precedentebi meoce saukunis 50-iani wlebidan gamoCnda, rodesac Dean vs. 
Prince saqmeze sasamarTlom daadgina, rom ‘’aqciebis fasis gansazRvris 

uflebamosilebis ganxorcielebisas auditors unda emoqmeda rogorc 

eqsperts da ara rogorc arbitrs. (auditor was to certify the value of shares and in so 
certifying shall act as an expert  and not as an arbtirator).302 

sasamarTlos mier daniSnuli eqspertis saqmianoba da misi daskvna ar 

SeiZleba aRreul iqnes eqspertis SefasebaSi, romelic davis alternatiuli 

gadawyvetis erTerT saSualebad ganixileba.303 eqspertis Sefasebas aseve 

ganasxvaveben Cveulebrivi ‘’Semfaseblebis’’ (valuer) saqmianobisagan. 

buRaltrebi, auditebi Tu iurstebi SesaZloa werdnen daskvnebs da maT 

muSaobas arsebuli uTanxmoebis gadawyvetac mohyves, magram es ver 

ganixileba davis gadawyvetis alternatiul saSualebad. msgavsi Sefasebebis 

gakeTeba maTi yoveldRiuri saqmianobis nawilia.304 

rogorc saarbitraJo an mediaciis Sesaxeb SeTanxmeba, davis warmoSobis 

SemTxvevaSi eqspertis Sefasebis gamoyenebis SesaZlebeloba SeiZleba 

xelSekrulebaSi winaswar iqnas gaTvaliswinebuli (The Expert Clause)305 
niSandoblivia, rom Tu eqspertis Sefasebis Sesaxeb SeTanxmeba ar 

iTvaliswinebs eqspertisaTvis savaldebulo codnasa da kvalifikacias, 

maSin mas aranairi kvalifikacia ar moeTxoveba.306 am sakiTxebis SeTanxmeba 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
299 Kendal, John, Expert Determination, Third Edition, ‘’Sweet&Maxwell’’, London, 2001, p.1-2.  
300 Kendal, John, Expert Determination, Third Edition, ‘’Sweet&Maxwell’’, London, 2001, p.4.  
301 Kendal, John, Expert Determination, Third Edition, ‘’Sweet&Maxwell’’, London, 2001, p.16.  
302 Kendal, John, Expert Determination, Third Edition, ‘’Sweet&Maxwell’’, London, 2001, p.51.  
303 Kendal, John, Expert Determination, Third Edition, ‘’Sweet&Maxwell’’, London, 2001, p.3.  
304 Kendal, John, Expert Determination, Third Edition, ‘’Sweet&Maxwell’’, London, 2001, p.71.  
305 Kendal, John, Expert Determination, Third Edition, ‘’Sweet&Maxwell’’, London, 2001, p.87.  
306 Kendal, John, Expert Determination, Third Edition, ‘’Sweet&Maxwell’’, London, 2001, p.109. 
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eqspertis kandidaturis SerCevis etapze xdeba. orive mxaris Tanxmoba, 

cxadia, avtomaturad gulisxmobs, rom mxareebs aqvT informacia eqspertis 

codnis, kvalifikaciisa da gamocdilebis Sesaxeb da eqspertis kandidatura 

maTTvis am kriteriumebis mixedviTac misaRebia. 

xSirad mxareTa SeTanxmebiT eqspertis daniSvnis uflebamosileba 

mindobili aqvs xolme organizacias, romelic appointing authority-s rolSi 

gamodis. mxareebi swored mas andoben Sesabamisi kvalifikaciis, codnisa da 

gamocdilebis mqone eqspertis SerCevas.307 inglisSi damkvidrebuli praqtikis 

Tanaxmad, appointing authority ar SeiZleba sasamarTlo iyos. arbitraJis 

SemTxvevaSi arbitrebis daniSvnis uflebamosileba sasmarTlos kanonis 

safuZvelze warmoeSoba. aseTi ram eqspertTan mimarTebaSi dauSveblad aris 

miCneuli Sesabamisi sakanonmdeblo regulirebis ararsebobis gamo.308 

rogorc wesi, inglisSi eqspertis Sefasebas mxareTa SeTanxmebiT 

savaldebulo Zala eniWeba, Tumca amave SeTanxmebiT mxareebs SeuZliaT 

eqsperts mimarTon ara saboloo da savaldebulo SefasebisaTvis, aramed 

fakultaturi xasiaTis rekomendaciebisaTvis, Tu isini Tvlian, rom am 

rekomendaciebs SeuZlia xeli Seuwyos davis aRmofxvras. eqspertis Sefaseba 

inglisSi farTod gamoiyeneba kompaniebis samarTlidan gamomdinare davebis 

dros, es exeba rogorc garigebebs aqciebTan dakavSirebiT, aseve 

sawarmoebisa da kompaniebis srul gasxvisebas da mis Tanmxleb 

saxelSekrulebo urTierTobebs.309 Aam formas aseve aqtiurad mimarTaven 

mSeneblobis sferoSi warmoSobili uTanxmoebebis gadawyvetis mizniT.310 

miwis ijaris inglisur xelSekrulebebSi xSirad gvxvdeba SeTanxmeba 

sadac miTiTebulia, rom davis warmoSobis SemTxvevaSi eqsperts meijare 

(landlord) daniSnavs. niSandoblivia, rom aseTi SeTanxmeba inglisur 

doqtrinaSi namdvil SeTanxmebad aris Sefasebuli, ufro metic 

SesaZleblad  miiCneva, rom sxva sferoSi waromoSobili davebis drosac 

analogiuri SeTanxmebebi iyos gaTvaliswinebuli.311 rogorc Cans, erTi 

mxaris mier daniSvnis miuxedavad, eqspertis valdebuleba iyos 

damoukidebeli da obieqturi mainc ZalaSi rCeba, rac Zalian saintereso 

movlenaa.  

doqtrinaSi xSiria im rekvizitebis CamoTvlis SemTxvevebi, romlebic 

aucileblad unda aisaxos eqspertis SefasebaSi: a) mxareTa vinaoba; 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
307 Kendal, John, Expert Determination, Third Edition, ‘’Sweet&Maxwell’’, London, 2001, p.110.  
308 Kendal, John, Expert Determination, Third Edition, ‘’Sweet&Maxwell’’, London, 2001, p.115.  
309 Kendal, John, Expert Determination, Third Edition, ‘’Sweet&Maxwell’’, London, 2001, pp.28-40.  
310 Kendal, John, Expert Determination, Third Edition, ‘’Sweet&Maxwell’’, London, 2001, p.57. 
311 Kendal, John, Expert Determination, Third Edition, ‘’Sweet&Maxwell’’, London, 2001, p.95. 
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b)eqspertis vinaoba; g) sakiTxi, romelic unda gadawydes eqspertis 

SefasebiT; d) miTiTeba xelSekrulebaze, romelic Seicavs eqspertis 

daniSvnis Sesaxeb SeTanxmebas; e) eqspertis daniSvnis forma;  

v)proceduruli sakiTxebi; z) mxareTa qmedebebis Sesabamisoba am 

procedurul moTxovnebTan; T) saboloo Sefaseba; i) dasabuTeba; k) Tu 

Sefasebis mixedviT erTma mxarem meores rame unda gadauxados, Tanxis 

zusti odenoba da gadaxdis wesi; l) procentebis xarjebi da maTi mxareTa 

Soris ganawilebis wesi; m) Sefaseba unda iyos xelmowerili da 

daTariRebuli da mxolod aseTi formiT unda gaegzavnos mxareebs.312 

eqspertis daskvnis gasaCivrebis xandazmulobis vada inglisSi eqvsi wliT 

ganisazRvreba.313 

paradoqsulad JRers, magram eqspertis SefasebasTan dakavSirebuli 

TaRliTobis SemTxvevebi iSviaTia.314 albaT es imiT Tu aixsneba, rom 

eqspertis SerCevis sakiTxs rogorc mxareebi, aseve is organizaciebi, 

romelsac mxareebma eqspertis daniSvna miandes, didi sifrTxiliT ekidebian. 

garda amisa,  reputacia eqspertebis Semosavalis ZiriTadi wyaroa da maT 

ubralod ar uRirT karierisaTvis wertilis dasma, ramdenad did Tanxasac 

ar unda exebodes saqme. vinaidan eqspertis mier uflebamosilebis moxsnis 

proceduras raime normatiuli aqti ar aregulirebs, nebismier eqsperts 

SeuZlia gadadges da dausabuTos, an ar dausabuTos mxareebs Tavisi 

gadagomis mizezebi. gadamdgari eqspertis anazRaurebis sakiTxi unda 

gadawydes mxareTa SeTanxmebis Sesabamisad.315 cxadia, aseTi SeTanxmebis 

ararsebobisas eqsperts mouwevs sasamarTlos darwmuneba, rom gadadgomis 

miuxedavad mas anazRaurebis nawili mainc ekuTvnis.  

eqspertis Sefaseba, ‘’fasiani momsaxurebaa’’, rogorc wesi, eqspertis 

honoraris SeTanxmeba masTan dadebuli xelSekrulebiT xdeba. im  

SemTxvevaSic ki, rodesac honorari aSkarad gamoxatuli formiT 

SeTanxmebuli ar aris, sasamarTlos SeuZlia saqmis garemoebebis 

gaTvaliswinebiT TviTon gansazRvros honoraris is odenoba, romelic 

mxareebma eqsperts unda gadauxadon.316 

Eeqspertis mier davis alternatiuli gadawyvetis erTerT formad unda 

CaiTvalos ICC DOCDEX Rules,	  romelic pirvelad 1997 wels SemuSavda da 2002 

wels axali redaqciiT Camoyalibda. Ees wesebi Seexeba: 1. ICC mier Seqmnili 
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313 Kendal, John, Expert Determination, Third Edition, ‘’Sweet&Maxwell’’, London, 2001, p.164.  
314 Kendal, John, Expert Determination, Third Edition, ‘’Sweet&Maxwell’’, London, 2001, p.168. 
315 Kendal, John, Expert Determination, Third Edition, ‘’Sweet&Maxwell’’, London, 2001, p.199. 
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~	  95	  ~	  

	  

dokumenturi akreditivis Sesaxeb unificirebuli wesebis (UCP – Uniform 
customs and practice for documentary credits)	   Sesabamisad gacemul dokumentalur 

akreditivs, an TviT am unificirebuli wesebis 	   gamoyenebas, an/da 

dokumenturi akreditivis Sesabamisad bankis mier partniori bankisaTvis 

sapasuxo gadaxdis Sesaxeb unificirebul wesebis (URR—Uniform rules to bank-to-
bank Reimbursement under Documentary credits)  gamoyenebas. 2. dokumentaluri 

inkasos Sesaxeb unificirebuli wesebis	  (URC -- Uniform Rules For Collections)	  da am 
wesebis Sesabamisad arsebuli dokumenturi inkasos	    gamoyenebas. 3. 

garantiebs, garantiebis Sesaxeb unificirebuli wesebis Sesabamisad, (the ICC 
Uniform Rules for Demand Guarantees – URDG)	   da am wesebis gamoyenebas.      

DOCDEX ZiriTadad saeqsperto proceduras warmoadgens. eqspertebi 

iniSnebian ICC	   eqspertizis saerTaSoriso centris mier. eqspertis 

gadawyvetileba ar aris sasamarTlo, an saarbitraJo gadawyvetilebis 

msgavsi samarTlebrivi bunebis dokumenti, Tumca mxareebs SeuZliaT 

winaswar SeaTanxmon, rom es gadawyvetileba savaldebulo iqneba. Aam 

wesebis Sesabamisad 2005 wlis mdgomareobiT gadawyvetilia 30-ze meti dava.317 

 

$3. Dispute Boards	    
 

davebis gadawyvetaze orientirebuli kolegiebis (bordebis) istoria 30 

welze mets iTvlis. Dispute Resolution Board – DRB, roemelic zogjer 

ganimarteba, rogorc Dispute Review Board, 1970-iani wlebidan aSS-Si 

gamoiyeneboda da amis Semdeg gavrcelda evropasa da mTel msoflioSi. 

Dispute Adjudication Board –DAB, Adjudication saxeliT 1990-iani wlebis Sua 

periodSi pirvelad ingliselebma gamoiyenebs.318 

aseTi bordebis gamoyeneba ufro intensiurad 1990-iani wlebis meore 

naxevridan daiwyes. misi warmatebulobis maCvenebeli statistikuri 

monacemis mixedviT 95% Seadgens,319 rac am instituts davebis alternatiuli 

gziT gadawyvetis erTerT saukeTeso formad warmoaCens.  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
317 Schäfer, Eric/Verbist, Herman/Imhoos, Christophe,  ICC arbitration in practice ‘’Kluwer law international,’’ The 
Hague, 2004, p. 189-190.  
318	   Genton, Pierre, M.  An Efficient Dispute Management Tool: The Dispute Board and the ICC DB Rules, in: 
Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across 
Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, p.96. 
319	   Genton, Pierre, M.  An Efficient Dispute Management Tool: The Dispute Board and the ICC DB Rules, in: 
Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across 
Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, p.94.  
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bordebis ‘’specializaciaa’’ xelSekrulebis Sesrulebis procesSi 

warmoSobili uTanxmoebebisa da davebis prevencia, an maTi aRmofxvris 

gzebis mxareTaTvis SeTavazeba.320 bordi ar warmoadgens arbitraJis 

konkurents, is ufro misi danamatia.321  ICC DB Rules miRebis Semdeg ICC Seqmna 
calke struqturuli erTeuli (DB Centre), raTa xazi gaesva arbitraJisagan 

misi gansxvavebisaTvis.322 

mxareebi xelSekrulebis dadebis momentSi qmnian erTi an sami pirisagan 

Semdgar mudmivmoqmed organos (Dispute Board). bordi Sedgeba im sferos 

prfesionalebisagan, romelsac mxareTa Soris arsebuli saxelSekrulebo 

urTierToba ganekuTvneba. es organo mxareebs exmareba rogorc 

xelSekrulebis Sesrulebis dros (aZlevs Sesabamis konsultaciebs da a.S), 

aseve wyvets am xelSekrulebasTan dakavSirebiT mxareTa Soris warmoSobil 

davebs. bordis wevrebi permanentulad muSaoben mxareebTan xelSekrulebis 

saboloo Sesrulebamde. pirveli aseTi organo Seiqmna aSS-Si, koloradoSi, 

erTerTi msxvili biznes- proeqtis ganxorcielebis dros. D Dispute Boards (DB)	  
dReisaTvis ukve saerTaSorisod aRiarebuli formaa davis 

gadawyvetisaTvis.323  

2004 wlis 1 seqtembers ICC	   gamoaqveyna ICC Dispute Board Rules.	   Ees wesebi 
Dispute Board-s	   davis gadawyvetis alternatiuli saSualebebis	   (ADR)	   erTerT 

saxed ganixilaven.324  

Dispute Boards (DB)	   mxareebs aZlevs rekomendaciebs. am rekomendaciebis 

Seusruleblobis SemTxvevaSi, an rodesac daTqmul vadaSi bordi ver 

iZleva rekomendacias, davas ixilavs ICC arbitraJi. aseTia	  Dispute Boards (DB)	  	  
gamoyenebis Sesaxeb ICC mier formulirebuli modeluri SeTanxmeba325 ICC DB-

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
320	   Genton, Pierre, M.  An Efficient Dispute Management Tool: The Dispute Board and the ICC DB Rules, in: 
Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across 
Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, p.94.  
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Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across 
Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, p.95.  
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323 ASA Bulletin, Volume 23, No 1,  ‘’Kluwer law international,’’ Alphen aan den Rijn, 2005, p.53-54.  
324 ASA Bulletin, Volume 23, No 1,  ‘’Kluwer law international,’’ Alphen aan den Rijn, 2005, p.53-54.  
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s mier miRebuli Tu SemuSavebuli gadawyvetilebebi savaldebulo ar aris, 

Tu ra Tqma unda, mxareebi amaze ar SeTanxmdebian.326 

ICC wesebiT gansazRvruli procedura gansxvavdeba mediaciis an 

eqspertis Sefasebisagan. rogorc wesi, mediatori an eqsperti saqmeSi 

erTveba davis, an mxareTa Soris garkveuli azrTa sxvadasxvaobis gaCenis 

Semdeg. Dispute Board iqmneba mxareTa mier xelSekrulebis xelmowerasTan 

erTad da moqmedebs am xelSekrulebiT nakisri valdebulebebis srulad 

Sesrulebamde. bordi permanentulad ecnoba xelSekrulebis Sesrulebis 

mimdinareobas da saWiroebis SemTxvevaSi mxareebs sTavazobs rekomendaciebs 

arsebuli an potenciuri uTanxmoebebis aRmofxvris mizniT. bordebs ori 

ZiriTadi mimarTulebiT SeuZliaT muSaoba. rogorc ukve aRiniSna, pirveli 

gulisxmobs arsebuli mdgomareobis Sefasebas da daskvnebis gamotanas, 

rasac mxareebisaTvis mxolod sarekomendacio xasiaTi aqvs. meore niSnavs 

mxareTa mosmenis Semdeg davis formalur gadawyvetas. ICC Dispute Board Rules 
mxareebs aZlevs sami saxis bordis Camoyalibebis SesaZleblobas: (1) Dispute 
Resolution Board – DRB – SeimuSavebs rekomendaciebs davis an uTanxmoebis 

aRmofxvrasTan dakavSirebiT. Tu garkveuli drois ganmavlobaSi arc erTi 

mxare ar gaaprotestebs rekomendacias, mas eniWeba mxareTa Soris 

xelSekrulebis mniSvneloba gamosayenebeli samarTlis Sesabamisad. es 

procedura hgavs eqspertis Sefasebas, romelic kanonis Tanaxmad SeiZleba 

savaldebulo iyos mxareebisaTvis. Tu romelime mxare gaaprotesebs 

rekomendacias Tu Sefasebas, maSin mas ar eniWeba savaldebulo Zala da 

mxareebs Tavisuflad SeuZliaT mimarTon sasamarTlos, an arbitraJs. (2) 
Dispute Adjudication Board –DAB   gulisxmobs bordis mier gadawyvetilebis 

gamotanas, romelic mxareebisaTvis pirobiTad savaldebuloa (provisionally 
binding on the parties). pirobiTad savaldebulo niSnavs, rom gadawyvetilebas 

aqvs mxareTa Soris xelSekrulebis msgavsi iuridiuli Zala, Tumca mxares 

SeuZlia ar daeTanxmos gadawyvetilebas da mimarTos sasamarTlos, an 

arbitraJs. amave dros, bordis mier miRebuli gadawyvetileba ZalaSi rCeba, 

sanam sasamarTlo an arbitraJi sawinaaRmdegos ar daadgens. (3) Combined 
Dispute Board – CDB SeuZlia rogorc rekomendaciisa da Sefasebis micema 

mxareebisaTvis, aseve pirobiTad savaldebulo gadawyvetilebis gamotanac, 

Tu mxareebi amas moiTxoven. Tu erTerTi mxare aprotestebs, maSin bordi 

TviTon wyvets, romeli miiRos: rekomendacia, Tu pirobiTad savaldebulo 
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gadawyvetileba. bordis am kombinirebul formaze saavtoro uflebebi ICC 
ekuTvnis.327  

zogierTi avtori Dispute Boards (DB)	   	   	   saxeebad yofs bordis wevrebis 

raodenobis mixedviT. Dispute review boards	   uwodeben sami wevrisagan Semdgar 

eqspetebis jgufs, romelic xelSekrulebis dadebis momentidanve muSaobs 

mis Sesrulebaze da xels uwyobs mxareebs valdebulebaTa SesrulebaSi. 

Dispute resolution advisor	   aris piri(damoukidebeli eqsperti), romelic igive 

funqciebs asrulebs, rasac sami wevrisagan Semdgari bordi. cxadia, misi 

momsaxureba samwevriani bordis saqmianobaze iafia.328 

damoukidebeli eqspertebisagan Semdgari kolegiebis davebis 

gadawyvetaSi monawileobis gaxmaurebuli precedentebi am formis saukeTeso 

reklamas warmoadgens da xels uwyobs mis popularizacias. am 

TvalsazrisiT sayovelTaod cnobili SemTxvevaa aviakompania KLM-Tan 
dakavSirebuli istoria. 1998 wels KLM da Alitalia xeli moaweres xelSekru-

lebas mgzavrebis da tvirTis gadayvanis sferoSi TanamSromlobis Sesaxeb 

da daafuZnes ori erToblivi kompania (Joint Venture). Milan Malpensa Airport 
(italia) privatizaciis procesSi monawileobisas Seqmnili problemebis 

gamo KLM vadamade Sewyvita xelSekruleba. yovelgvari molaparakebebisa da 

mediaciis gareSe dawyebuli saarbitraJo ganxilva, romelic saerTaSoriso 

savaWro palatis (ICC) wesebis mixedviT mimdinareobda, 2002 wels dasrulda. 

arbitraJma KLM  yofili partniorisaTvis 150 milioni aSS dolaris 

gadaxda daakisra. daaxloebiT erTi wlis Semdeg gamocxadda, rom KLM da 
Air France erTiandebodnen. gaerTianeba biznesis am sferoSi Tavisi 

uprecedento xasiaTis gamo sayovelTao politikuri, komerciuli, Tu media 

yuradRebis centrSi moeqca. aRniSnuli faqtorebis gaTvaliswinebiT 

miRebul iqna strategiuli gadawyvetileba: garigebis CaSlisa da pote-

nciuri konfliqtebis Tavidan acilebis mizniT Seiqmna patar-patara 

jgufebi, romelTac mosalodneli konfliqtebis ‘’aRmoCena’’ da maTi 

prevencia daevalaT. arCeulma strategiam gaamarTla. es precedenti xSirad 

aris citirebuli, rogorc davis gadawyvetis alternatiuli 

SesaZleblobebis praqtikuli dadastureba.  aqve unda aRiniSnos, rom 

klasikuri Dispute Boards –DB gansxvavdeba KLM  SemTxvevaSi Seqmnili 

jgufebisagan. rogorc wesi, mxareebi ar aniWeben bords riskebis menejmentis 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
327	  327	  Wolrich, Peter, M.  ADR under the ICC ADR Rules in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, 
H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-
York, 2006, p.89-90.  
328 To, Christopher,  Introduction to alternative dispute resolution in: ADR in Asia solutions for Business, ‘’Euromoney 
Publications,’’Hong Kong, 2005. p.2.    
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sferoSi iseT farTo uflebamosilebas, rogorc amas KLM   dros hqonda 
adgili.329 

 

$4. mediaciis saxeebi 

 

mediaciis saxeebad dayofa pirobiTia. Aarc erTi arsebuli 

klasifikacia savaldebulo ar aris da mas mxolod SemecnebiTi da 

Teoriuli mniSvneloba aqvs. calkeuli saxeebis Sinaarsis garkveva da 

analizi saWiroa mediaciis, rogorc procesis ukeT gaazrebisa da misi 

dadebiTi mxareebis warmoCenisaTvis. yvelaze farTod gavrcelebuli 

mediaciis formaa mediation/concilition. mxareebi maT yvelaze xSirad 

mimarTaven.330 

antakis mixedviT, arsebobs mediaciis ori saxe: 1.e.w klasikuri  

mediacia, romelsac profesori sxvagvarad intuitiursac uwodebs. D 2.  

akademiuri, mecnierulad damuSavebuli mediacia, romelic nel-nela ikidebs 

fexs. rogori formisac ar unda iyos mediacia, is aucileblad unda darCes 

adamianuri, da unda daemyaros racionalur baziss,331 vinaidan davis 

alternatiuli gadawyveta pirvel rigSi swored adamianebs Soris 

urTierTobas exeba.   

Ddavis alternatiul gadawyvetasTan dakavSirebuli Teoriuli 

klasifikaciebi mxolod zemoaRniSnuliT ar Semoifarglebian. germaneli 

iuristebi mediatorebs sTavazoben e.w. integrirebuli mediaciis cnebas.  igi 

ganmartebulia, rogorc konfliqtis menejmentis erTerTi umaRlesi forma, 

romelic davis gadawyvetis sxvadsxva proceduris konbinirebul gamoyenebas 

gulisxmobs, orientirebulia mxareTa interesebze da miznad isaxavs 

konfliqtis gadawyvetas.332 aqve unda aRiniSnos, rom mediaciis erTerT saxed 

arbitraJis msgavsad ad hoc mediaciac moiazreba.333 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
329	   Ingen-Housz, Arnold,   Ambit and Potential of the “Green’’ Services in the ICC Dispute Resolution System, in: 
Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across 
Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, p.55.   
330 Jenkins, Jane/Stebbings Simon, Interanational construction arbitration law, Arbitration context series, ‘’Kluwer law 
international,’’ Alphen aan de Rijn, 2006, p. 138.   
331 Antaki, Nabil, N.  Cultural Diversity and ADR Practices in the World, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’,  New-York, 2006, p.302. 
332 Malte von Bargen, Jan,  Gerichtsinterne Mediation, Eine Kernaufgabe der rechtssprechenden Gewalt, ’’Mohr 
Siebek‘‘, Tübingen, 2008, s.66.  
333 Kallipetis, Michael,/Ruttle, Stephen,/  Better Dispute Resolution –The Development and Practice of Mediation in the 
United Kingdom Between 1995 and 2005, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
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sayovelTaod aRiarebuli Sexedulebis Tanaxmad, mediacia SeiZleba 

iyos ‘’xelis Semwyobi’’ (facilitative) an ‘’SefasebiTi’’ (evaluative).334  evaluative vs. 
facilitative mediation sakmaod aqtualuri Temaa doqtrinaSi. umravlesobis 

simpatiebi aSkarad facilitative sasargeblod ixreba. miCneulia, rom mxareTa 

interesebze dafuZnebuli xelSewyoba gacilebiT efeqturi gzaa 

SeTanxmebisaken, vidre maTi moqmedebebis Sefaseba da Sesabamisi daskvnebis 

gamotana.335 SemTxveviTi ar aris, rom facilitative mediation xSirad probleme solving 
mediation uwodeben.336 

samoqalaqo samarTlis sferoSi mediaciis Sesaxeb avstriuli kanonidan 

gamomdinare mediatoris umTavresi movaleobaa, mxareTa Soris komunikacias 

iseTi formiTa da meTodebiT Seuwyos xeli, rom maT mier 

TviTpasuxismgeblobaze dafuZnebuli SeTanxmebis miRweva SesaZlebeli 

gaxados. aseTi formulirebis gamo doqtrinaSi miuTiTeben, rom avstrielma 

kanonmdebelma aSkarad facilitative mediation sasargeblod gaakeTad arCevani.337 es 

meTodi ki mediatoris mxridan raime saxis Sefasebebis gakeTebas da am 

Sefasebebis mxareTaTvis Tavs moxvevas gamoricxavs. 

arsebobs mosazreba, rom Evaluative Mediation absoluturad araswori 

sityvaTa SeTanxmebaa, vinaidan Tu mediatori Seafasebs, romeli mxare iyo 

marTali da romeli -- ara, maSin mas SeiZleba yvelaferi vuwodoT 

mediatoris garda, xolo procesi, romelsac is uZRveba; yvalferia 

mediaciis garda. sxvebi  piriqiT, SefasebaSi xedaven mediatoris funqcias 

da amtkiceben, rom sakuTari Sefasebebisa da daskvnebis gamotanis gareSe 

mediatori ver SeZlebs mxareTa daxmarebas.338 azrTa sxvadasxvaoba am 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’,  New-York, 2006, 
p.194. 
334 Kallipetis, Michael,/Ruttle, Stephen,/  Better Dispute Resolution –The Development and Practice of Mediation in the 
United Kingdom Between 1995 and 2005, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’,  New-York, 2006, 
p.199. 
335 Spencer, David, /Brogan, Michael,  Mediation Law and Practice, ‘’Cambridge University Press,” New-York, 2006, 
p.106-107 
336 Menkel-Meadow, Carrie J./Porter Love, Lela/ Schneider, Andrea Kupfer/Sternligt, Jean, R.  Dispute Resolution 
Beyond the Adversarial Model, ‘‘Aspen Publishers,‘‘ New-York, 2005, p.308.  
337 Roth, Markus,/Gherdane, David,  Mediation in Österreich, -- Zivilrechts-Mediations-Gesetz: Rechtlicher Rahmen 
und praktische Erfahrungen, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, 
Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.109. 
338 Kallipetis, Michael,/Ruttle, Stephen,/  Better Dispute Resolution –The Development and Practice of Mediation in the 
United Kingdom Between 1995 and 2005, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’,  New-York, 2006, 
p.200. 
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mimarTulebiT imis maniSnebelia, rom mediacia uamaravi saSualebiT aris 

aRWurvili, xolo mediatoris saxelis tarebis Taobaze dava 

arapraqtikulad da arafris momtanad unda CaiTvalos. rogorc erTi, aseve 

meore mosazreba SeiZleba WeSmariti aRmoCndes konkretuli garemoebebis 

arsebobisas. savsebiT dasaSvebia, rom avtoritetuli mediatoris miniSnebam 

(Sefasebam) poziciis sisustis Sesaxeb, mxares kompromisisaken ubiZgos, sxva 

SemTxvevaSi ki gaaRizianos da mediaciis procesis CaSlaze waaxalisos. 

kargi mediatori is aris, vinc ‘’arsenalSi’’ arsebul yvela iaraRs kargad 

flobs, Semdeg mxareebs akvirdeba da im iaraRs irCevs, romliTac misi 

azriT yvelaze mosalodnelia warmatebis miRweva. Tu  arCevani aTidan eqvs 

SemTxvevaSi mainc warmatebuli iqneba, mediators SeuZlia Tavi saqmis 

profesionalad CaTvalos. cxadia, rac ufro maRalia es maCvenebeli, miT 

ukeTesi. 

e.w.Uunderstanding based mediation emyareba mxareTa maqsimlur 

informirebulobas davis samarTlebriv aspeqtebTan dakavSirebiT, aseve 

erTmaneTis poziciis Zlieri da susti mxareebis codnas da orive 

mxarisaTvis misaRebi gadawyvetilebis moZebnas. mediaciis Semdegi saxe, 

romelsac Transformative mediation uwodeben orientirebulia ara imdenad davis 

saboloo gadawyvetaze, aramed TviT konfliqtis arsis gaazrebaze. am dros 

mediatori cdilobs mxareebs meore mxaris TvaliT daanaxos arsebuli 

problemebi, raTa maT erTmaneTis gageba daiwyon. urTierTgageba kargi 

dasawyisia konfliqtis saboloo mogvarebisaTvis.339  

mediaciis erTerTi formaa e.w. Caucus-Verhandlung. am SemTxvevaSi 

mediatori mxareebs erTmaneTisagan damoukideblad usmens da ekontaqteba.340 

modaveni mosazrebebsa da poziciebs mediatoris meSveobiT cvlian, rasac 

amerikaSi shuttle uwodeben. aRsaniSnavia, rom es forma ilinoissa da 

arizonaSi saxelmwifos didi mxardaWeriT sargeblobs.341 

SesaZloa mediacias erTze meti mediatori uZRvebodes. aseTi procesi 

Co-Mediation saxeliT moixsenieba.342 am SemTxvevaSi mediatorebi procesis 

saTanadod warmarTvisaTvis pasuxs ageben, rogorc solidaruli 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
339 Menkel-Meadow, Carrie J./Porter Love, Lela/ Schneider, Andrea Kupfer/Sternligt, Jean, R.  Dispute Resolution 
Beyond the Adversarial Model, ‘‘Aspen Publishers,‘‘ New-York, 2005, p.309.   
340 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
I, case study, “Kluwer Law International”, Alphen aan den Rijn, 2006, p. 160.   
341 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.54.   
342 Nölting, Hubertus, Mediationsverträge, “Centrale für Mediation“, Hemsbach, 2003, s.217.  
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movaleebi.343 Co-Mediation principulad ar gansxvavdeba im mediaciisagan, 

romelsac mxolod erTi mediatori warmarTavs, ubralod aq aucilebelia 

mediatorTa raodenobidan gamomdinare ramdenime specifikis gaTvaliswineba: 

magaliTad, mediatorebma mxareebs aucileblad unda miawodon informacia 

mediaciis msvlelobisas maTi rolebis ganawilebis Sesaxeb. romel maTagans 

eqneba ZiriTadad mxareebTan ufro intensiuri kontaqti, ramdenad 

SesaZlebelia TviT mediatorebs Soris warmoiSvas azrTa sxvadasxvaoba, 

rogor gaarTmeven isini Tavs aseT garTulebul situacias da a.S.344  

Co-Mediation praqtikulad maSin gamoiyeneba, rodesac davis xasiaTidan 

gamomdinare ramdenime specialobis Rrma mcodne piris monawileobaa saWiro. 

rogorc wesi, am dros ori an meti mediatori sxvadasxva profesiis 

warmomadgenlebi arian da maT gayofili aqvT saqmianobis sfero.345 ase rom 

orive erTad da TiToeuli calcalke erTian mizans emsaxureba da es mizani 

sadavo sakiTxebis erToblivi gadawyvetiT procesis dasrulebaa.  

qarTul sinamdvileSi aseT mediacias SeiZleba warmateba hqondes, Tu 

erTi mediatori erTi mxarisaTvis warmoadgens avtoritets, xolo meore -- 

meorisaTvis. Sesabamisad ‘’Tavisi’’ mediatorisadmi dafiqsirebuli ndoba 

aadvilebs mxaresTan komunikacias, rac procesis warmatebiT dasrulebis 

erTerT winapirobad SeiZleba iqces.  

mediaciis kidev erTi formaa Facilitation  („Erleichterung“ „Ermöglichung“)	   am 
SemTxvevaSi mxareTa xelSewyoba SeiZleba gamoixatos mxolod 

molaparakebebis procesis intensiur mxardaWeraSi davis saganTan 

dakavSirebuli konsultaciebis gareSe (No advisory Opinion),	  an konsultaciebis 

TanxlebiT (Advisory Opinion)	  346	  	  
ICC arbitraJi Tavis „klientebs“ sTavazobs mediaciis Sesaxeb 

SeTanxmebebis Semdeg variantebs: 1. fakultaturi mediacia, romlis 

Tanxmadac mxareebs nebismier dros SeuZliaT saxelSekrulebo davebi ICC	  
mediaciis wesebis Sesabamisad gadawyviton  . 2. „savaldebulo mediacia,“ 

romlis Tanxmadac mxareebi Tanxmdebian da iReben valdebulebas, rom 

Seecdebian davis gadawyvetas ICC	   mediaciis wesebis Sesabamisad. 3. 

„savaldebulo mediacia Sewyvetis avtomaturi meqanizmiT“ --- mxareebi 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
343 Nölting, Hubertus, Mediationsverträge, “Centrale für Mediation“, Hemsbach, 2003, s.228.  
344Spencer, David, /Brogan, Michael,  Mediation Law and Practice, ‘’Cambridge University Press,” New-York, 2006, 
p.75.  
345 Kulms, Rainer,  Alternative Streitbeilegung durch Mediation in den USA, in: Hopt, Klaus,J./Steffek, Felix,  
Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.440.  
346 Friedrich, Fabian, M. Das UNCITRAL- Modellgesetz über die internationale Handelsschlichtung , Ein Kommentar, 
‘‘Shaker‘‘, Aachen, 2006, s. 15.   
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Tanxmdebian, rom Seecdebian dava gadawyviton ICC mediaciis wesebis 

Sesabamisad, erTerTi mxaris mier mediaciis Sesaxeb moTxovnis wardgenidan 

45 dRis, an mxareTa mier werilobiT SeTanxmebuli nebismieri sxva vadis 

ganmavlobaSi. Tu dava SeTanxmebul vadaSi ar gadawydeba, mxareebs aRar 

ekisrebaT mediaciis Sesaxeb SeTanxmebidan gamomdinare valdebulebebi. 4. 

„mediacia da arbitraJi“ --- Tu mxareebs Soris warmoSobili dava ar 

gadawydeba 45 dRis, an mxareTa mier werilobiT SeTanxmebuli nebismieri 

sxva vadis ganmavlobaSi, ICC mediaciis wesebis Sesabamisad, maSin davas 

sabolood gadawyvets erTi an ramdenime abritri  ICC arbitraJis 

reglamentis Sesabamisad.347 

saarbitraJo ganxilvis sagnis analogiiT zogjer saxelmwifoebi 

axdenen im sferoebis gansazRvras, sadac daiSveba an ar daiSveba mediaciis 

procesis warmoeba.348 

am etapze mediaciis gamoyeneba rekomendirebulia Semdeg sferoebSi: 

saojaxo davebi, biznesi, sajaro xelisuflebis sfero, samezoblo davebi, 

skolebi da socialuri saqmianoba, sisxlis samarTali, saerTaSoriso 

politika,349  memkvidreobiTi samarTali, Sromis samarTali, kerZo 

samSeneblo samarTali (Das Private Baurecht), konfliqtebis menejmenti 

Sidakorporaciul urTierTobebSi, inzolvencis (gakotrebis) samarTali, 

sadazRvevo samarTali, administraciuli samarTali, bunebis dacvis 

samarTali, samedicino samarTali.350 gansakuTrebul aRniSvnas imsaxurebs e.w. 

ATA --außergerichtliche Tatausgleich, rogorc sisxlis samarTalSi mediaciis 

gamoyenebis erTerTi forma. igi uZvelesia davis gadawyvetis sxva 

alternatiul saSualebebs Soris. inglisurenovan sivrceSi es procedura 

cnobilia Victim Offender Mediation saxeliT. avstriaSi misi gamoyeneba 

sakanonmdeblo donezea daregulirebuli da sakmaod warmatebulad 

muSaobs.351 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
347 Schäfer, Eric/Verbist, Herman/Imhoos, Christophe,  ICC arbitration in practice ’Kluwer law international,’’  The 
Hague, 2004, p. 178.   
348 Jarrosson, Charles,  Legal Issues Raised by ADR, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. 
(Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-
York, 2006, p.115. 
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gadawyvetis sakiTxebs. mediaciis CamoTvlili saxeebis Sesaxeb dawvrilebiT ix. Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.457-837.  
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Hannes,/(Hrsg.) Die Zukunft der Mediation in Deu+ 



~	  104	  ~	  

	  

samarTlis dargebis mixedviT mediaciis dayofa ar niSnavs am saxeebs 

Soris gadaulaxavi zRvris arsebobas. praqtikaSi xSiria SemTxvevebi, 

rodesac davis specifikidan gamomdinare, mediacia ramdenime sferos 

erTdroulad exeba. magaliTad mohyavT aseTi SemTxveva: meuRleebi erTad 

amuSavebdnen qmris mier qorwinebamde dafuZnebul firmas, romelmac 90-ian 

wlebSi sakmaod didi mogeba moutana ojaxs. Sesabamisad, mediacia Seexeboda 

rogorc ganqorwinebas, aseve bizness, da es ori sakiTxi erTmaneTze ise iyo 

gadajaWvuli, rom gamosavlis povna mxolod erToblivad SeiZleboda. 

gamosavali ki iseTi ipoves, romelsac sasamarTlo verasdros daadgenda, 

rogoro Tamami da kreatuli midgomac ar unda hqonoda mas.352 

Kkomerciul (biznes) mediacias xSirad axasiaTeben, rogorc intensiuri 

debatebis asparezs, romlis drosac yvelaze metia kreatiuli da 

urTierTsasargeblo gadawyvetilebebis Ziebis survili da mediatorsac 

gacilebiT meti sivrce aqvs moqmedebisaTvis.353 biznesis sferoSi gamarTuli 

mediacia gverds ver auvlis samarTlebriv sakiTxebze msjelobas. SeiZleba 

isic iTqvas, rom mediaciis procesi “biznes samarTlis CrdilSi” 

mimdinareobs.354 aseT SemTxvevebSi mTavaria, rom mediaciis msvlelobisas 

rac SeiZleba naklebad iyos gamaxvilebuli yurdaReba samarTlebriv 

detalebze. iuridiuli msjelobiT sadavo sakiTxebis raodenoba namdvilad 

ar Semcirdeba, piriqiT SeiZleba gaizardos kidec. cxadia, principuli 

mniSvnelobis samarTlebrivi sakiTxebi aucileblad unda iqnes 

gaTvaliswinebuli, raTa mediaciis procesi kanonierebis zRvarze ki ara, 

kanonis sruli dacviT warimarTos. mxareTa Soris miRweuli nebismieri 

SeTanxmeba ar SeiZleba CaiTvalos mediaciis warmatebul dasasrulad. Ees 

SeTanxmeba kanonieri da mxareTa interesebze orientirebuli unda iyos. 

biznes-mediaciis ganviTarebis tendenciebi mowmoben ufro metad komerciuli 

da sargebelze orientirebuli midgomebis warmatebulobas, konfliqtis 

iuridiuli aspeqtebi ukana planze inacvlebs.355 

rogorc zogadad mediaciis, aseve misi calkeuli saxeebis gamoyenebis 

praqtika evropisa da amerikis masStabiT erTgvarovani ar aris. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
tschland, ‘‘Beck‘‘ München, 2008, s.79. 
352 Kempf, Eberhard,  Der Psychologe als Mediator, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.872-873.  
353 Spencer, David, /Brogan, Michael,  Mediation Law and Practice, ‘’Cambridge University Press,” New-York, 2006, 
p.125. 
354 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
II, case study, “Kluwer Law International”, Alphen aan den Rijn, 2006,  p. 211.  
355 Spencer, David, /Brogan, Michael,  Mediation Law and Practice, ‘’Cambridge University Press,” New-York, 2006, 
p.128.  
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mediaciisaTvis jer kidev damaxasiaTebelia ganviTarebis fragmentuli 

xasiaTi, rac erTiani suraTis Camoyalibebis SesaZleblobas gamoricxavs. 

magaliTad, rusuli Sromis kanonmdebloba iTvaliswinebs koleqtiuri 

xelSekrulebebidan gamomdinare davebis momrigebeli proceduriebis 

gamoyenebiT gadawyvetas,356 Tumca zogadad aRiarebulia, rom jerjerobiT 

mediaciis xarisxi da gamoyenebis intensivoba ruseTSi sasurvelisagan 

sakmaod Sors aris.  SromiTi urTierTobebidan warmoSobili davebi aSS-sa 

da kanadaSi ZiriTadad swored mediaciis meSveobiT regulirdeba, rasac ver 

vityviT germaniaze. rogorc evropuli saxelmwifoebis umravlesobisaTvis, 

aseve germaniisaTvis sasamarTlo mainc Seucvlel institutad rCeba.357 

Sromis samarTlis sferoSi mediaciis SesaZleblobebi jer kidev ar aris 

saTanadod gamoyenebuli.358 

germaniaSi mediacia mxolod gansazRvrul sferoebSi gamoiyeneba. es 

sferoebia: saojaxo da ganqorwinebasTan dakavSirebuli davebi, samezoblo 

da momxmarebelTa uflebebTan dakavSirebuli davebi, biznesis sferoSi da 

binis qiravnobis dros warmoSobili davebi. doqtrinaSi aseve sasurvelad 

aris miCneuli maTi gamoyeneba Sromis da gakotrebis saqmeebzec.359  

mediaciis germaneli Teoritikosebi ganasxvaveben am institutis 

ganviTarebis ramdenime mimarTulebas: 1. Gerichtsexterne mediation – mediacia, 

romelic sruliad damoukidebelia marTlmsajulebisagan da moqmedebs 

kerZo iniciativis safuZvelze. 2. Gerichtsnahe mediation – mediacia romelic 

institucionalurad dakavSirebulia samoqalaqo marTlmsajulebasTan, 

magram damoukidebelia sasamarTlosgan, rogorc saxelwmifo 

institutisagan. 3. Gerichtsinterne mediation –romelic sasamarTlosTan da 

samoqalaqo procesTan dakavSirebulia rogorc personalurad, aseve 

teritoriulad.360 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
356 Kurzynsky-Singer, Eugenia,  Mediation in Russland, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, 
Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.844. 
357 Henke, Angela, Arbeitsrechtliche Schiedsgerichtbarkeiten im internationalen Vergleich, ‘‘GCA-Verlag,‘‘ Herdecke, 
2004. s.1.    
358 Prütting, Hanns,  Mediation im Arbeitsrecht, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.531.  
359 Nölting, Hubertus, Mediationsverträge, “Centrale für Mediation“, Hemsbach, 2003, s.8.  
360 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.20.  
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SveicariaSi mediacia yvelaze xSirad da warmatebulad saojaxo 

(ganqorwinebis) davebis dros gamoiyeneba. biznesis sferoSi warmoSobili 

davebis gadawyvetaSi misi xvedriTi wili sakmaod mcirea.361 

davebis alternatiuli gadawyveta safrangeTSi ori ZiriTadi 

mimarTulebiT viTardeba. Sesabamisad, erTmaneTisagan ganasxvaveben 

saxelSekrulebo da sasamarTlo mediacias.362 pirveli mTlianad kerZo 

iniciativis produqtad ganixileba, meore ki sasamarTlos aqtiuri 

mxardaWeriT sargeblobs. SeiZleba Tavisuflad iTqvas, rom frangi 

mediatorebisaTvis am proceduris gamoyenebis SezRudva TiTqmis ar 

arsebobs.  sagadasaxado da sisxlis samarTlis saqmeebSi mediatoris Careva 

safrangeTSi problemas ar warmoadgens.363 

Sromis davebis sferoSi mediaciis procesis xelSewyoba inglisSi 

kanoniT evaleba administraciul organos --  Advisory, conciliation and arbitration 
service (ACAS) romelic samarTlebrivad damoukidebel sajaro samarTlis 

subieqts warmoadgens da saxelmwifo biujetidan finansdeba. aRniSnuli 

organizaciis upirvelesi movaleobaa xeli Seuwyos Sromis davebis 

gadasawyvetad alternatiuli saSualebebis gamoyenebas. misi egidiT xdeba 

mediaciis procesis organizeba, es dawesebuleba aZlevs mxareebs rCevebs 

mediatoris arCevasTan dakavSirebiT da a.S.364 

amerikul doqtrinaSi davis alternatiuli gadawyvetis proceduris 

warmoebis taqtikis  da strategiis mixedviT asaxeleben ori saxis 

mediacias: bargaining da therapy. pirvelis dros xSiria mediatorsa da erTerT 

mxares Soris Sexvedrebi da saubrebi meore mxaris daswrebis gareSe. 

mediaciis es saxe gacilebiT struqturirebuli da emociurad naklebad 

datvirTulia. meore saxe ki mxareebs saSualebas aZlevs maqsimalurad 

gaTavisufldnen konfliqtTan dakavSirebuli emociebisagan, SeuzRudavad 

gamoxaton TavianTi azrebi da SeinarCunon meore mxaresTan komunikacia.  am 

dros mediatori cdilobs mxareTa poziciebis daaxloebas ise, rom miRebul 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
361 Kurzynsky-Singer, Eugenia,  Mediation in Russland, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, 
Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.880. 
362 Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.185. 
363 dawvrilebiT ix. Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: 
Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 
2008, s.230-232. 
364 Scherpe, Jens,M./Vollers, Birthe,  Mediation in England – Rechlitcher Rahmen und Praktische Erfahrungen, in: 
Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 
2008, s.302-303.  
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SedegSi yvelas wvlili iyos da saboloo gadawyvetac koleqtiuri 

gamovides.365 cxadia, arsebobis ufleba orives formas Tanabrad aqvs, Tumca 

maTi kombinirebuli gamoyenebac SeiZleba saintereso iyos.  

aSS-Si saerTaSoriso politikuri da samxedro konfliqtebis 

mediaciasac ki SesaZleblad miiCneven. am sakiTxs mecnieruli gamokvlevebic 

eTmoba.366 gavrcelebuli mosazrebiT, yvelaze aqtualuria mediaciis Semdegi 

mimarTulebebi: divorce mediation, environment mediation, community mediation.367 

SromiTi davebis amerikuli mediacia  struqturirebuli da 

institucionalizebulia. masSi SeiZleba ara mxolod mediatori, aramed 

saxelmwifo organoc iyos CarTuli.368 

Tanamedrove mediacia aSS-Si SeiZleba Tavisuflad daiyos sajaro da 

kerZo seqtorad. erTi mxriv, mediaciis mxardamWerebisa da organizatorebis 

rolSi gamodian sasamarTloebi, sakanonmdeblo da iustiiciis organoebi. 

meore mxriv, davebis alternatiul gadawyvetas, rogorc momsaxurebas, 

farTod sTavazoben TavianT ‘’klientebs’’ kerZo iniciativis safuZvelze 

dafuZnebuli centrebi, biznes Tu arasamTavrobo organizaciebi da a.S. 

sainteresoa mediaciis erTerTi amerikuli formis samarTlebrivi 

Sinaarsi. Ees forma Michigan-‐Mediaton	   saxeliTaa cnobili. am dros 

mediatorebi cdiloben miaRwion davis orive mxarisaTvis misaReb 

gadwyvetas. mxareebi ar arian valdebulni mediatorebis mier 

SemoTavazebul winadadebas aucileblad daeTanxmon. samagierod mxarem, 

romelmac uaryo SemoTavazebuli pirobebi da mimarTa arbitraJs, 

valdebulia gadaixados jarima, Tu procesis meSveobiT imaze minimum 10%-iT 

mets ar miiRebs, rasac mediatorebis mier SemuSavebuli SeTanxmebis proeqti 

iTvaliswinebda. jarimis gadaxda SeiZleba SeTanxmebaze uaris mTqmeli 

mxarisTvis mediaciis xarjebis srulad dakisrebaSic gamoixatos.369 

G 

 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
365 Menkel-Meadow, Carrie J./Porter Love, Lela/ Schneider, Andrea Kupfer/Sternligt, Jean, R.  Dispute Resolution 
Beyond the Adversarial Model, ‘‘Aspen Publishers,‘‘ New-York, 2005, p.307-308.  
366 ix.Touval, Saadia,/ William, Zartman,  Mediation in International Conflicts, in: Kressel, Kenneth,/ Pruitt, Dean,G. 
Mediation Research The Process and Effectivness of Third Party Intevention, ‘‘Jossey-Bass Publishers’’, San-Francisco, 
London, 1989.  
367 Glenewinkel, Werner,  Mediation als außergerichtliches Konfliktlösungsmodell, Am Beispiel der Trennungs- und 
Scheidungsmediation in der Bundesrepublik Deutschland, ’’ibidem‘‘, Stuttgart, 1999, s.58.  
368 Kolb, Deborah, M.  Labor Mediators, Managers,  and Ombudsmen: Roles Mediators Plaw in Different Contexts, in: 
Kressel, Kenneth,/ Pruitt, Dean,G. Mediation Research The Process and Effectivness of Third Party Intevention, 
‘‘Jossey-Bass Publishers’’, San-Francisco, London, 1989, p.95 
369Schiffer, Karl Jan (Hrsg), Mandatspraxis Sciedsverfahren und  Mediation 2. neu bearbeitete und erweiterte Auflage, 
‘‘Carl Heymann,‘‘  Köln, Berlin, München, 2005, s. 254-255.    
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mediacia eleqtronuli formiT 

	  
mediaciis erTerT saxed ganixileba onlain mediacia, rac virtualuri 

konferenciebis organizebiT mediaciis procesis warmarTvas gulisxmobs.370 

ODR (Online Dispute Resolution)	   germaniaSi 1999 wlidan arsebobs, rodesac 

ganxorcielda evropaSi erTerTi pirveli sapiloto proeqti Cybercourt.	  371	  
eleqtronuli komunikaciis saSualebebis gamoyenebiT davebis 

alternatiuli gadawyveta sakmaod swarafad ikidebs fexs.372	  rac dro gadis, 
mediacia da eleqtronuli komunikaciis saSualebebi ufro metad 

ukavSirdeba erTmaneTs. manCesteris sasamarTlom warmatebiT gamoscada 

satelefono mediacia, romelic SeTanxmebiT dasrulda.373 	  
germanul iuridiul literaturaSi arsebobs mosazreba, rom 

eleqtronul mediacias gansakuTrebiT didi potenciali aqvs momxmarebelsa 

da sawarmos Soris warmoSobili davebis gadawyvetis TvalsazrisiT.374 

onlain-mediaciis gamoyeneba aseve mosaxerxeblad iTvleba biznesi-klientis 

(e.i roca konkretuli mewarme Tavis produqcias eleqtronuli saSualebebis 

gamoyenebiT sTavazobs momxmarebels) reJimSi dadebuli garigebidan da 

onlain-auqcionebis saqmianobidan warmoSobili davebis dros.375  

onlain-mediaciis ganviTarebaze msjelobisas gansakuTrebul aRniSvnas 

imsaxurebs noterdamis universitetisa da monrealis (kanada) universitetis 

mier ganxorcielebuli proeqti. misi pirveli faza 2002 wels dasrulda. 

proeqti, cnobilia ECODIR (Electronic Consumer Dispute Resolution)	   saxeliT da 

iTvaliswinebs elqtronuli saSualebebis gamoyenebiT davis alternatiuli 

gadawyvetis meTodebis  danergvas  da daxvewas. ECODIR formatiT 

sargeblobisaTvis aucilebelia, rom dava saerTaSoriso masStabis iyos 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
370 Ruppel, Oliver, C.  Interdisziplinäre Schlüsselqualifikation Mediation, Rechtliche  Rahmenbedingungen und 
akademische Ausbildungsmöglichkeiten in Deutschland, Österreich, der Schweiz  und dem Fürstentum Liechtenstein, 
’’Dr. Kovac‘’, Hamburg, 2007, s.42. 
371 Alexander, Martin, Gerictsstands- und Schiedsvereinbarungen im E-Commerce sowie außergerichtliche 
Streitbeileging, ‘‘Dr. Kovac,‘‘ Hamburg, 2006, s. 476.   
372 Connerty, Anthony, Manual of international dispute resolution, ‘’Commonwealth Secretariat,’’ London,  2006, p.331.  
373 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
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(unda scildebodes erTi saxelmwifos farglebs) da masSi minimum erTi 

momxmarebeli mainc monawileobdes.376	  
	  

$5. mediaciis gansxvaveba davis gadawyvetis sxva saSualebebisagan  

 

procesis mediaciad kvalifikaciisaTvis aucilebelia misi gansxvaveba 

Cveulebrivi molaparakebisagan. sasamarTloebis roli swori 

kvalifikaciisaTvis sakmaod mniSvnelovania. axali samxreT uelsis 

sasamarTlom erTmaneTisagan ganasxvava mxareTa SeTanxmeba ADR gamoyenebis 
Sesaxeb da mxareTa SeTanxmeba molaparakebis warmoebis Sesaxeb. (agreement to 
negotiate).377 aseTi gadawyvetilebebi xels uwyoben mediaciis da davis 

gadawyvetis sxva alternatiuli formebis Sinaarsis dazustebas da maT 

Soris zRvris gavlebas.  

Mmediaciasa da davis gadawyvetis sxva ‘’iuristul’’ saSualebebs Soris 

gansxvaveba mxolod proceduruli detalebiT ar Semoifargleba. 

aRniSnulis sailustraciod doqtrinaSi xSirad mohyavT aseTi magaliTebi: 

SesaZloa nebismieri saxlis mesakuTres Seeqmnas problema mezobelTan, 

romelic ar aris megobrulad ganwyobili, romlis ZaRlic saSineli xmiT 

yefs ocdaoTxi saaTi, romelmac Tavisi Robe ramdenime metriT gadmoswia da 

a.S. es ukve “problemaa.” mesakuTres SeuZlia Tavis advokats mouyves 

‘’problemis’’ Sesaxeb. advokati am “problemisagan” Seqmnis “sasamarTlo 

precedents.” mesakuTrem SeiZleba moigos kidevac sasamarTlo procesi da 

misi yvela moTxovna dakmayofildes, magram amis Semdeg urCi mezobeli 

kidev ufro aramegobruli gaxdes. sasamarTlo ver ubrZanebs mas, rom 

xasiaTi Seicvalos da mosarCeles RimiliT Seegebos.  sasamarTlo 

msjelobs uflebebidan, movaleobebidan da maTi samarTlebrivi Sefasebidan  

gamomdinare. “problema” isev “problemad” rCeba da SeiZleba is kidev ufro 

gamwvavdes. Mmediacia ar aris SezRuduli mxolod samarTlebrivi 

sakiTxebiT. am dros xdeba sakmaod SemoqmedebiTi gadawyvetilebebis (Creative 
solutions) miReba, romlebic ar Semofarglebian mxolod sadavo sakiTxiT da 

orive mxaris interesebze agebul gadawyvetas gulisxmoben.378  

biznesis specifika ganapirobebs, rom xSirad sasamarTlosa da 

arbitraJis mier miRebuli gadawyvetilebebi SeiZleba orive mxarisaTvis 
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Streitbeileging, ‘‘Dr. Kovac,‘‘ Hamburg, 2006, s. 481-482.   
377Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
II, case study, “Kluwer Law International”, Alphen aan den Rijn,2006,  p. 132.   
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miuRebelic ki aRmoCndes, vinaidan maT mxolod ‘’xistad’’ SeuZliaT 

miakuTvnon, an ar miakuTvnon mxares garkveuli sikeTe. amave dros, 

sasamarTlo an saarbitraJo ganxilva xSirad SeuZlebels xdis biznes 

urTierTobebis ganaxlebas yofil partniorebs Soris maSinac ki, rodesac 

am urTierTobebis ganaxleba ormxrivad momgebiania.379 sasamarTlosa da 

arbitraJisagan gansxvavebiT mediacias aqvs erTi mTavari maxasiaTebeli: 

mediatori anu neitraluri mesame piri, vinc xels uwobs mxareTa 

SeTanxmebas, ar aris aRWurvili raime saxis gadawyvetilebis miRebis 

uflebamosilebiT. misi rCevebi da rekomendaciebi mxareebisaTvis 

savaldebulo xasiaTs ar atareben.380 

mediacia, rogorc davebis gadawyvetis meqanizmi arbitraJTan SedarebiT 

ufro xelsayrelia maSin, roca mxareTa Soris urTierTobaTa gagrZeleba 

ormxrivi sargeblis momtani iqneba. mediacia davebis gadawyvetis momavalze 

orientirebuli meqanizmia.381 

mediacias ganasxvaveben sasamarTlo morigebisagan,382 romelic pirdapir 

sasamarTlo darbazSi xdeba. mas sasamarTlo amtkicebs da gadawyvetilebad 

aqcevs, rac SemdgomSi mxareTa morigebis iZulebiTi aRsrulebis safuZvels 

warmoadgens. mediacia sasamarTlo morigebisagan gansxvavdeba rogorc 

saproceso TvalsazrisiT, aseve samarTlebrivi Sedegebis mixedviT, 

SeTanxmebis miRwevis SesaZleblobebiTa da saSualebebiT.  

mediaciisagan zogjer ganasxvaveben Moderation, romelic Zalian hgavs 

mediacias, da misgan mxolod detalebiT gansxvavdeba. ZiriTadi gansxvaveba 

imaSi mdgoamareobs, rom moderatori gamodis rogorc molaparakebebis 

koordinatori. is mediatorebis msxgavsad ar ayalibebs SeTanxmebis 

savaraudo variantebs da ar sTavazobs maT mxareebs. misi funqcia 

molaparakebaTa koordinacia da maTi arsebiT sakiTxebze fokusirebaa, rac 
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Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.36.  
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mxareebs exmareba mTavari sakiTxebi ganasxvavon teqnikuri mniSvnelobis 

detalebisagan.383 

 

 

$6. arbitraJis, mediaciisa da eqspertis daskvnis kombinirebuli 

gamoyeneba 

 

mediaciis Sesaxeb modeluri kanonis Tanaxmad, mediators, ar aqvs 

ufleba iyos arbitri imave kontraqtidan, an masTan dakavSirebuli sxva 

kontraqtidan gamomdinare davaze, Tu mxareTa SeTanxmebiT sxva ram ar aris 

gaTvaliswinebuli. (modeluri kanonis muxli 12).384 mxareTa SeTanxmebis 

SesaZleblobis arsebobis miuxedavad, aseTi midgoma uaryofiTad aris 

Sefasebuli. iTvleba, rom keTilsindisierma mediatorma unda uaryos 

arbitrad daniSvnis SemoTavazeba imave saqmeze romelzec mediatoris 

funqciebs asrulebda.385 am mosazrebas aqvs arsebobis ufleba, Tumca 

arbitraJisa da mediaciis ganviTarebis Tanamedrove tendenciebis 

gaTvaliswinebiT, cota moZvelebulad unda CaiTvalos. davis alternatiuli 

gadawyvetis am ori saSualebis kombinirebuli gamoyeneba SesaZleblobas 

iZleva minimumamde iqnas dayvanili orive maTganis uaryofiTi 

maxasiaTeblebis gavlena davis saboloo dasrulebaze. Aamitom, mediaciasTan 

erTad xelSekrulebaSi saarbitraJo SeTanxmebebis gaTvaliswineba 

SeTanxmebis yvela Sansis gamoyenebis pirobad ganixileba.386  

Med-then-Arb	   gulisxmobs davis gadawyvetis formas, romlis drosac 

saarbitraJo ganxilvas win uswrebs mediacia, xolo mediatori da arbitri 

sxvadasxva pirebi arian.387 Med-then-Arb	   kombinaciis erTerT variants 

warmoadgens e.w. Shadow mediation.	  Aam dros mediatori mediaciis warumateblad 

dasrulebisa da saarbitraJo ganxilvis dawyebis Semdegac ar Tvlis Tavis 

funqcias amowurulad. is ganagrZobs saabritraJo procesze dakvirvebas da 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
383 Ruppel, Oliver, C.  Interdisziplinäre Schlüsselqualifikation Mediation, Rechtliche  Rahmenbedingungen und 
akademische Ausbildungsmöglichkeiten in Deutschland, Österreich, der Schweiz  und dem Fürstentum Liechtenstein, 
’’Dr. Kovac‘’, Hamburg, 2007, s.12. 
384 Sanders, Pieter, The work of UNCITRAL on arbitration and conciliaion, second and expanded edition, ‘’Kluwer Law 
International,’’ The Hague, 2004, p. 227.   
385 Sanders, Pieter, The work of UNCITRAL on arbitration and conciliaion, second and expanded edition, ‘’Kluwer Law 
International,’’ The Hague, 2004, p. 227.  
386 Sdr. Schiffer, Karl Jan (Hrsg), Mandatspraxis Sciedsverfahren und  Mediation 2. neu bearbeitete und erweiterte 
Auflage, ‘‘Carl Heymann,‘‘  Köln, Berlin, München, 2005,  s. 308-309.    
387 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
I, case study, “Kluwer Law International”, Alphen aan den Rijn,2006,  p. 167.   
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maSinve erTveba saqmeSi, roca mxareebi saarbitraJo ganxilvis Sewyvetisa da 

konkretul sakiTxze SeTanxmebis survils gamoTqvamen.388  

Med-then-Arb	  formulis sapirispiro Sinaarsisaa	  Arb-Med (Med-Arb)	  saxeliT 

cnobili procedura.	   am ukanasknel SemTxvevaSi rogorc mediacias, aseve 

arbitraJs uZRveba erTi da igive piri.389 Med- arb	  iwyeba mediaciiT da Semdeg 

Tu mxareeebi Sevlen CixSi da gamoxatavn Tanxmobas arbitraJze --  SeiZleba 

gadaizardos saarbitraJo ganxilvaSi.390  Med-Arb, anu ADR forma, romlis 

drosac mediaciis warumateblad dasrulebis SemTxvevaSi yofili mediatori 

arbitrad iqceva da wyvets mxareTa Soris arsebuli davas, inglisSi 

seriozuli debatebis sagani gaxda. principSi aq misi sawinaaRmdego araferi 

aqvT, Tumca miiCneven, rom mediatoris arbitrad qcevis idea mxareebs 

Tavidanve ganawyobs, rom mediaciis procesi ganwirulia, magram SesaZloa 

piriqiTac moxdes. cota bundovania, raSi gamoixateba inglisuri 

skepticizmi. piriqiT, mediatoris mier mxareebze gavlenis moxdenis 

berketebis ar arseboba mediaciis erTerTi umTavresi sisustea. Sesabamisad, 

mxareebs ecodinebaT, rom Tu racionalur da ormxrivad sasargeblo 

winadadebas ar daTanxmdebian, es SeiZleba ‘‘Zvirad daujdeT‘‘ maSin, rodesac 

mediatori arbitrad gadaiqceva. am SemTxvevaSi mniSvneloba aqvs imasac, 

ramdenad myaria ‘’Wirveuli’’ mxaris pozicia. cxadia, Tu samarTlebrivi 

TvalsazrisiT mxaris pozicia imdenad myaria, rom man procesi unda moigos, 

maSin arbitri mas ver ‘‘dasjis‘‘ mediaciis procesSi Wirveulobis gamo. 

nebismier sxva SemTxvevaSi, rodesac mxaris pozicia calsaxa da myari ar 

aris, mediatoris arbitrad qcevis SesaZlebloba SeiZleba iseT berketad 

iqnes gamoyenebuli, rom mediators aseTi ‘‘metamorfoza‘‘ arc dasWirdes.  

albaT erTmniSvnelovnad Znelia Tqma, ramdenad pozitiurad SeiZleba 

Sefasdes erTi piris mier arbitrisa da mediatoris funqciebis Sesruleba. 

es damokidebulia rogorc saqmis garmoebebze, aseve im piris pirovnul da 

profesiul Tvisebebze, romelmac unda Seasrulos arbitrisa da mediatoris 

funqciebi. saboloo jamSi SeiZleba iTqvas, rom saarbitraJo ganxilvis 

mimdinareobisas „medaiciis fanjara“(inserting a mediation window) gacilebiT 

efeqturia, vidre mxareebs amis warmodgena SeuZliaT.391 rogorc wesi, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
388 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
I, case study, “Kluwer Law International”, Alphen aan den Rijn, 2006, p. 171.   
389 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
I, case study, “Kluwer Law International”, Alphen aan den Rijn,  2006, p. 159.   
390 Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, Federal 
Judical Center , 2001, p. 9.   
391 Bühring-Uhle, Christian, (and for the second edition, Lars Kirchhoff  and Gabriele Scherer with a  foreword by 
William W. Park) Arbitration and Mediation in International Business,  ‘’Kluwer Law International,’’ The Hague, 2006, 
p.263.  
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mxareebi mediaciis CarTvas saarbitraJo proceduraSi gawelili 

saarbitraJo ganxilvis gamo Tanxmdebian, rac zrdis iuriduli 

momsaxurebis da ara marto iuridiuli momsaxurebis xarjebs. 

Tu mxareebi sxva rameze werilobiT ar SeTanxmebulan, ICC gamoricxavs 
imave mxareebis procesSi arbitrad, mosamarTled an mxaris warmomadgenlad 

mediatoris monawileobas. Tumca, rogorc doqtrinaSi aRniSnaven, mTel rig 

saxelmwifoebSi Camoyalibda erTgvari tradicia, rodesac mxareebi 

arbitrad niSnaven mediators da erTpirovnulad aniWeben mas davis 

gadawyvetis uflebamosilebas, an piriqiT, Tu mxareebi CaTvlian, rom 

mediacia SeiZleba ufro warmatebuli iyos, isini ukve arCeul arbitrs 

sTxoven imoqmedos rogorc mediatorma. aseTi midgomis dadebiT mxared 

miiCneva is garemoeba, rom pirma, romelic mediacias uZRveboda da romelic 

arbitrad iniSneba ukve Zalian kargad icis mxareTa poziciebi, davis arsi 

da a.S. amitom misTvis gadawyvetilebis miReba ufro advilia. igive SeiZleba 

iTqvas maSinac, rodesac mxareTa mier daniSnuli arbitri amave saqmeze 

Tavis Tavze iRebs mediatoris movaleobis Sesrulebas. Tu orive mxare 

werilobiT daeTanxmeba, aseTi ‘’gadaadgilebebi’’ ICC mier organizebul 

procesebSi problemas ar warmoadgens.392 

arbitraJisa da mediaciis kombinirebuli gamoyenebis klasikur 

magaliTad iTvleba  IBM-FUJITSU	   dava, romelic Seexeboda kompiuterul 

programebze inteleqtualuri sakuTrebis uflebas da ramdenime wlis 

ganmavlobaSi grZldeboda. saarbitraJo ganxilvebi da molaparakebebi 

monacvleobiT mimdinareobda. EarbitraJisa da mediaciis cvalebadoba 

imdenad gaiwela, rom Tavmjdomare arbitri gadadga. mxareebma, imis nacvlad 

rom mesame arbitri aerCiaT, TiToeuli mxaris mier arCeul or arbitrs 

miandes procesi. es ori arbitri saqmianobdnen xan rogorc arbitrebi, xan 

rogorc mediatorebi. Sedegad, gaTvlili moqmedebebis gegmazomieri 

ganxorcielebiT davis saboloo gadawyvetiT kmayofili darCa orive mxare.393  

eqspertis Sefaseba (Expert Determination) gansxvavdeba mediaciis 

procedurisagan, Tumca es gansxvaveba xels ar uSlis am ori meqanizmis 

kombinirebul gamoyenebas. magaliTad, mediators SeuZlia kvalificiuri 

eqsperti moSvelios, Tu uTanxmoebis safuZvlebis Ziebisas gakeTdeba 

daskvna, rom mxareTa gansxvavebuli mosazrebebi ZiriTadad teqnikur 
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sakiTxebs exeba. am SemTxvevaSi eqspertis daskvnas SeuZlia daadginos 

teqnikuri xarvezebis realuri mizezi, romelime mxaris brali am xarvezebis 

warmoSobaSi da a.S.394 eqspertis daskvnas zogjer marTlac SeuZlia xeli 

Seuwyos mxareTa SeTanxmebas axal pirobebze. magaliTad, Tu eqsperti 

daadgens, rom eqsploataciisas gamovlenili xarvezebis winaswar 

gaTvaliswineba SeuZlebeli iyo, maSin aSkara iqneba, rom mxaris bralis 

ararsebobis gamo verc sarCeli da verc saarbitraJo pretenzia 

warmatebuli ver iqneba. eqspertma SeiZleba daweros Sefaseba da mxareebs 

urCios, rogor SeiZleba arsebuli xarvezebis erToblivad aRmofxvra da 

xarjebis Sesabamisi ganawileba. am ukanaskneli sakiTxis garkvevaSi ukve 

mediatoric Caereva da Tu mxareebs aqvT momavalaSi TanamSromlobis 

interesi, SeiZleba am urTierTobis gagrZelebac moxerxdes. aseT 

SemTxvevaSi sasamarTlo an arbitraJi Tavis gadawyvetilebaSi miuTiTebda, 

rom bralis ararsebobis gamo zianis anazRaurebis mxarisaTvis dakisreba 

ar aris samarTlebrivad dasabuTebuli. samagierod mxareebi 

gadawyvetilebaSi verasdros ipovidnen pasuxis kiTxvaze, rogor unda 

moiqces myidveli, romelsac aqvs produqciis SeZenis interesi da 

gamyidveli, romelsac produqciis gayidva momavalSic surs. am kiTxvaze 

sasamarTlos da arbitraJs pasuxi ar aqvT da SeuZlebelic aris hqondeT. 

samagierod eqspertma da mediatorma SesaZloa ramdenime alternatiuli 

gamosavalic ki SesTavazon mxareebs. 

rodesac mediators sTxoven sadavo sakiTxebis neitralur Sefasebas, am 

dros misi saqmianobis Sedegi garkveulwilad emsgaveba eqspertis daskvnas, 

Tucma samarTlebrivad maT Soris arsebiTi gansxvavebebic arsebobs. 

mediatoris neitraluri Sefaseba konfidencialuria, mxareebs misi sxvagan 

gamoyenebis ufleba ar aqvT. eqspertis Sefaseba SeiZleba Tavisuflad iqnes 

wardgenili sasamarTloSi an arbitraJSi.395 arbitraJisa da eqspertis 

Sefasebis arsebiTi gansxvaveba imaSic mdgomareobs, rom eqspertis daskvnis 

iZulebiTi aRsrulebis sakanonmdeblo da sasamarTlo meqanizmebi ar 

arsebobs.396 
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Tavi V sasamarTlo mediacia da misi samarTlebrivi regulireba 
 

 

$1. sasamarTlo mediaciis arsi da mniSvneloba 
 

‘’sasamarTlo mediacia’’ pirobiTad unda vuwodoT davis alternatiuli 

gadawyvetis formas, romelis gamoyenebac sasamarTlos nebarTviTa da misi 

aqtiuri monawileobiT xdeba. sxvadasxva saxelmwifoSi mediaciis 

proceduris warmarTvaSi marTlmsajulebis organoebis Carevis xarisxi da 

intensivoba gansxvavebulia.   

sasamarTlo mediaciis (court-annexed mediation) istoria aSS-Si 1970-iani 

wlebidan iwyeba. Aam dros  federalurma sasamrTloebma pirvelad daiwyes 

mediaciis mxardaWera da masTan dakavSirebuli proeqtebis ganxorcieleba.397 

sasamarTlos mier mediaciis mxardaWerasTan dakavSirebuli 

universaluri midgoma ar arsebobs. germaniis federaluri sakonstitucio 

sasamarTlos wevri Winfried Hassemer werda, rom marTlmsajulebis tradiuli 

institutebis SenarCuneba marto imitom ar unda xdebodes, rom isini 

tradiciuli institutebia. Tu saWiroa marTlmsajuleba eqsperimentebsac 

ar unda moeridos.398 niderlandebis yofili iusticiis ministris Elisabeth 
Heister-Neumann azriT, mosamarTleTa monawileoba mediaciis procesebSi 

aucilebelia mediaciis popularizaciisaTvis da sazogadoebis ukeT 

informirebisaTvis. magram es aris mosamarTleebis ‘’gardamavali amocana’’ 

vinaidan mediacia Tavisi samarTlebrivi bunebidan da Sinaarsidan 

gamomdinare ar aris mosamarTleebis saqme. Sesabamisad SeuZlebelia is maTi 

yoveldRiuri saqmianobis Semadgenel nawilad iqces.399 

rogorc doqtrinaSi miuTiTeben, ingliseli da amerikeli 

mosamarTleebi ufro midrekilni arian gadawyvetilebis gamotanisken. 

germanel  mosamarTles mxareTa morigebis xelSewyobas kanoni 

avaldebulebs, ris gamoc am mimarTulebiT misi uflebamosilebis farglebi 

sakmaod farToa.400  amerikeli mosamarTleebis msgavs midrekilebebze 

saubari usafuZvlod JRers Tundac im piloturi proeqtebis fonze, 
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romlebic mediaciis xelSewyobis mizniT msoflioSi erTerTma pirvelebma 

swored maT danerges da ganaviTares. Agarda amisa, sasamarTlos mier 

mediaciis mxardaWera samarTlis politikis sakiTxia da subieqtur 

Sexedulebebze (midrekilebebze) damokidebuli ar SeiZleba iyos.  

davis gadwyvetis sasamarTlo Tu arasasamarTlo saSualebebis 

mravalferovnebis gamo aseve mravalferovania maTi aRmniSvneli 

terminologiac. sxva cnobil formebTan erTad aSS-Si cnobilia e.w. court-
referred mediation – am dros mosamarTleebi pirdapir sTavazoben mxareebs 

konkretul kerZo sawyisebze momuSave mediatoris momsaxurebas, romelic 

sasamarTlosTan ar aris dakavSirebuli.401 ~sasamarTlo ADR~-is  (court-based)	  
sinonimebia court connected; court annexed;	   yvela es termini gulisxmobs 

programebs, romlebic daSvebulia gansaxorcieleblad, uzrunvelyofilia 

da gamoyenebulia (authorized; implemented; administered) sasamarTlos mier. 

SesaZlebelia mxareebma ADR sakuTari iniciativiTac gamoiyenon, rac 

kavSirSi ar iqneba sasamarTlo procesTan.402  

Court-based ADR	  xSirad moixsenieba terminiT Court-ordered.403 aqedan kargad 

Cans sasamarTloze dafuZnebuli mediaciis ganmasxvavebeli arsebiTi niSani. 

sasamarTloze dafuZnebuli mediacia marTlmsajulebis ganxorcielebis 

procesis Semadgenel nawilad iqca da amiT garkveulwilad 

sajarosamarTlebrivi Seferilobac SeiZina, Tumca mediaciis dros 

sasamarTlos ar aqvs ufleba mxareebi iZulebiT daiTanxmos raime pirobaze. 

aqedan gamomdinare, mediacia mediaciad rCeba, mxolod am dros sajaro 

xelisufleba sasamarTlos  saxiT mxars uWers mediaciis process. 

mediaciis proceduris organizebis savaldebulod aRiareba (mas 

mediaciis paradoqss uwodeben, vinaidan davis gadawyvetis alternatiuli 

saSualebebis gamoyenebis umTavresi principi nebayoflobiTobaa) sxvadasxva 

saxelmwifoSi sxvadasxva Sedegebs aCvenebs. Tu magaliTad am mimarTulebiT 

inglisSi organizebul proeqtebs gansakuTrebuli warmateba ar mohyolia, 

aSS-Si savaldebulo mediacia rogorc wesi saukeTeso SedegebiT 

sruldeba.404 arsebobs mosazreba, rom mosamarTlem maSinac ki unda iaZulos 
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procesSi monawile subieqtebi mediaciis meSveobiTY davis mogvareba scadon, 

rodesac orive mxare amis winaaRmdegia da skeptikurad uyrebs SeTanxmebis 

perspeqtivas.405 mosamarTleebi, romelebsac sasamarTloTa mier 

ganxorcielebuli mediaciis modeluri proeqtebis farglebSi uwevT 

mxareTaTvis morigebis SeTavazeba, miuTiTeben, rom isini gansxvavebuls 

TiTqmis arafers akeTeben, rasac sasamarTlo procesis mimdinareobisas aqvs 

adgili, im gansxvavebiT, rom am SemTxvevaSi samoqalaqo procesis 

formalobebiT SezRudulni TiTqmis ar arian.406 aRniSnulis paralelurad, 

iuristTa arc Tu mcire nawili Tvlis, rom sasamarTlo mediaciis 

warmarTva zogadad mediaciisaTvis damaxasiaTebel araformalur viTarebaSi 

xdeba, Tumca igi mainc ganicdis sasamarTlos da maSasadame saproceso 

formalizmis gavlenas.407 aqedan gamomdinare, sasamarTlos mier 

mxardaWeril mediacias samoqalaqo marTlmsajulebis srulfasovan 

Semadgenel nawilad aRiareben.408 angariSgasawevi mosazrebaa, Tu 

gaviTvaliswinebT, rom mediaciis procesis organizebaSi da mediatoris 

SerCevaSi sasamarTlos roli meorexarisxovani sulac ar aris. 

gansakuTrebiT ki im SemTxvevaSi, rodesac mxarebi am procedurasTan 

dakavSirebiT naklebad informirebulni arian da mediacia sasamarTlos 

iniciativiT xorcieldeba. am dros mxareebs ubralod ar gaaCniaT Tundac 

informaciuli resursi, rom romelime maTganma an orivem erTad iniciativa 

sakuTar Tavze aiRon. isini morCilad, magram daZabulad akvirdebian 

process da elodebian riT damTavrdeba mediatoris da sasamarTlos 

mcdeloba.  

sasamarTlos mier mxardaWeril e.w ‘’savaldebulo mediacias’’ (mandatory 
mediation) kritikosebic hyavs. miuxedavad imisa, rom mediacia da 

nebayoflobiTobis principi erTmaneTisagan ganuyofelia, misi ganviTarebis 

Tanamedrove tendenciebi iZulebiTobis garkveul xarisxs mainc gulisxmobs. 

magaliTad, frangul praqtikaSi sasamarTloebi xSirad iseTi simkacriT 

iTxoven mediaciis procesis dawyebas, rome am institutisadmi yvelaze 

skeptikurad ganwyobili mxareebic ki ver bedaven uaris Tqmas da procesis 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
405 Andrews, Neil, Mediation: A Pillar of Civil Justice in Modern Englisch Practice, in: Zeitschrift für Zivilprozess 
International, 12.Band.2007,  “Carl Heymann“, Köln, 2008, s.8.  
406 Rissel, Jörg,/Wagner, Christof,  Mediation im Wirtaschaftsrecht, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.585.  
407 McEwen, Craig,  Examining Mediation in Context: Toward Understanding Variations in Mediation Programs, in: 
Herrmann, Margaret, S.(Editor.) The Blackwell Handbook of Mediation, Bridging Theory, Research, an Practice, 
‘‘Blackwell Publishing,’’ Oxford, 2006, p.90.  
408 Tochtermann, Peter,  Die Unabhängigkeit und Unparteilichkeit des Mediators, ”Mohr Siebeck,” Tübingen, 2008, 
s.63.   



~	  118	  ~	  

	  

gagrZelebis moTxovnas.409 rodesac saubaria sasamarTlos mier davebis 

gadawyvetis alternatiuli saSualebebis gamoyenebis mxardaWeraze da 

mxareTa iZulebaze, Cndeba SekiTxva, ramdenad marTebulia, rom aseT 

iZulebiT process mediacia ewodos.410 kritikosebi miuTiTeben, rom mediacia 

Tavisi SinaarsiT nebayoflobiTobis princips emyareba, Sesabamisac mas ar 

SeiZleba raime azri hqondes, Tu mxareebi iZulebis wesiT iqnebian am 

procesSi CarTuli. Sesabamisad, aseTi mediacia mxolod xarjebis zrdasa da 

davis saboloo gadawyvetis gaWianurebas gamoiwvevs da xels ar Seuwyobs 

misi SeTanxmebiT dasrulebas.411 cxadia, am mosazrebas arsebobis ufleba 

aqvs da masSi albaT aris simarTlis marcvali, Tumca isic cnobilia, rom 

sawyis etapze mxareTa winaaRmdegobis miuxedavad mediaciis procesi xSirad 

warmatebiT mTavrdeba. aqve unda aRiniSnos, rom mediaciaze Tanxmoba 

yovelTvis molaparakebis surviliT ar aris gamowveuli. zogjer mxares 

ainteresebs ra proceduraa es da surs rom scados, Tumca misi warmatebis 

ar sjera, an igi TiTqmis 100%-iT aris darwmunebuli molaparakebis 

uperspeqtivobaSi, magram uars ar ambobs mediaciaze, raTa konstruqciuli 

da SeTanxmebis msurveli mxaris imiji SeinarCunos, meore mxares ar 

dautovos saTqmeli rom masTan laparaki SeuZlebelia da a.S. aSkaraa, rom 

mediaciis dawyebis mizezi yovelTvis ar aris da arc SeiZleba iyos mxareTa 

zustad Camoyalibebuli da gacnobierebuli survili. SemTxveviTi ar aris, 

rom mediatorTa nawili process iwyebs mediaciis arsis axsniT. es swored 

imis gamo xdeba, rom mxareebs an saerTod ar aqvT informacia am procesze, 

an maTi warmodgena sakmaod zedapiruli da mwiria. aRniSnulidan 

gamomdinare, mediaciis organizebasTan dakavSirebiT sasamarTlos 

daJinebul moTxovnas xSirad dadebiTi Sedegi mosdevs. rodesac SeTanxmeba 

ver xerxdeba, Sedegi ormagad uaryofiTi gamodis, vinaidan mxareebi 

mediaciisaTvis daTmobil dros saqmis ganxilvis gaWianurebad Tvlian. 

medals ori mxare aqvs da am dros yvelaferi mxareTa Sexedulebebzea 

damokidebuli.   

davis gadawyvetis alternatiuli saSualebebis gamoyenebas 

mosamarTleTa nawili skeptikurad uyurebs. isini miiCneven, rom sasamarTlo 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
409 Guillemin, Jean-Francois, Reasons for Choosing Alternative Dispute Resolution, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’, New-York, 2006, 32.   
410 Kilian, Mathias,/ Wielgosz, Joanna,  Gerichtsnahe Mediation – Rechtsvergleichende Betrachtungen zur Einbindung 
alternativer Konfliktlösungsmechanismen in das Zivilvervahrensrecht, in: Zeitschrift für Zivilprozess International, 
9.Band.2004,  “Carl Heymann“, Köln, 2005, s.394. 
411 Spencer, David, /Brogan, Michael,  Mediation Law and Practice, ‘’Cambridge University Press,” New-York, 2006, 
p.266. 
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procesma ukve daamtkica Tavisi efeqturoba. amitom saWiro aRar aris am 

mimarTulebiT siaxleebis Zieba. miT umetes, rom sasamarTlo arasdros ar 

aris morigebis winaaRmdegi da SeuZlia daamtkicos mxareTa SeTanxmebiT 

miRweuli Sedegebi. garda amisa, germaneli advokatebis nawili Tvlis, rom 

sasamarTlo procesze bolomde brZolis nacvlad klientisaTvis morigebis 

proceduris SeTavazeba, ra formiTac ar unda moxdes es, SeiZleba klientma 

Tavisi iuristis sisusted CaTvalos da eWvi Seeparos mis 

profesionalizmSi.412 es mosazreba gansakuTrebiT gasaTvaliswinebelia 

qarTul sinamdvileSi, sadac mxareTa umetesobisaTvis sasamarTlo procesi 

mxolod kuTvnilis miRebis ubralo saSualeba ki ar aris, aramed Rirsebis 

sakiTxia. aseT SemTxvevaSi morigebis nebismieri winadadeba ganixileba 

rogorc SemTavazebeli mxaris sisustis aRiareba da am stereotipebis 

dangreva arc ise advilia.  

rogori efeqturic ar unda iyos mediaciasTan dakavSirebuli 

proeqtebi, sasamarTlos mier organizebul mediacias ar SeuZlia da ver 

Caanacvlebs Cveulebriv ‘’kerZo’’ mediaciis process, romelsac Tavisi roli 

da adgili aqvs davebis gadawyvetis sferoSi.413  

daskvnis saxiT mxolod is SeiZleba iTqvas, rom sasamarTlo mediaciis 

sasargeblo argumentebi da kontrargumentebi damaintrigeblad Zlierad 

gamoiyureba.414 misi warmateba an warumatebloba mraval faqtorzea 

damokidebuli.  

 

 

 

 

 

 

 

$2. sasamarTlo mediacia evropaSi  
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
412 Greger Reinhard,  Mediation und Justiz, in: Greger, Reinhard,/ Unberath, Hannes,/(Hrsg.) Die Zukunft der 
Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, s.95. 
413 Rissel, Jörg,/Wagner, Christof,  Mediation im Wirtaschaftsrecht, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.586.  
414 Spencer, David, /Brogan, Michael,  Mediation Law and Practice, ‘’Cambridge University Press,” New-York, 2006, 
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evropaSi miaCniaT, rom sasamarTloebis mier mediaciis proeqtebis 

ganxorcielebis umTavresi mizani wvrilmani davebisagan sasamarTloebis 

gantvirTvaa.415 

rogorc doqtrinaSi aRniSnaven, mediaciis samarTlebrivi regulirebis 

TvalsazrisiT evropaSi erTgvari gamococxleba SeiniSneba: avstriam, 

lixtenSteinma da italiam saxelmwifos mier aRiarebuli mediatorisaTvis 

Sesabamisi funqciebis miniWebis gza airCies, safrangeTma sasamarTlos mier 

mediaciis mxardaWeraze gaamaxvila yuradReba, xolo germaniam federalur 

erTeulebs (miwebs) mianiWa samoqalaqo procesis dawyebamde davis 

alternatiuli gadawyvetis saSualebebis danergvis uflebamosileba.416	  
niderlandebSi sasamarTloebma SemoiRes mediaciis koordinatoris 

Tanamdeboba. es aris sasamarTlos TanamSromeli, sajaro moxele, romelic 

uzrunvelyofs kavSirs marTlmsajulebasa da davis gadawyvetis 

alternatiuli saSualebebis gamoyenebas Soris.417 

niSandoblivia, rom avstriuli samarTali sasamarTlo mediaciis 

instituts saerTod ar aRiarebs da am sferoSi nebayoflobiTobis 

principis dacvas aniWebs upiratesobas. 1997 wels iyo mcdeloba 

sasamarTloebis mier daenergaT ‘’savaldebulo mediacia’’ rasac uzenaesi 

sasamarTlos mkveTrad uaryofiTi reaqcia mohyva, uzenaesma sasamarTlom 

aseTi proeqtebis ganxorcieleba dauSveblad miiCnia.418 mediaciis 

mxardamWeri proeqtebis ararseboba imas ar niSnavs, rom zogadad avstriuli 

sasamarTloebi mxareTa morigebis winaaRmdegni arian. samoqalaqo saproceso 

kanonmdebloba mosamarTles aniWebs uflebas aqtiurad Seuwyos xeli 

mxareTa morigebas, Caerios molaparakebebSi, misces mxareebs rCevebi da a.S.419 

rogorc Sveicarul doqtrinaSi aRniSnaven, sasamarTlos mier 

mxardaWerili mediaciis yvelaze srulyofili da moculobiTi regulireba 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
415 Kulms, Rainer,  Alternative Streitbeilegung durch Mediation in den USA, in: Hopt, Klaus,J./Steffek, Felix,  
Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.463.  
416 Mürner, Diana, Gerichtsnahe Zivilmediation, unter besonderer Berücksichtigung des Vorentwurfs für eine 
Schweizerische Zivilprozessordnung, ’’Schulthess,‘‘ Zürich, Basel, Genf, 2005, s. 193.   
417 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.25. 
418 Roth, Markus,/Gherdane, David,  Mediation in Österreich, -- Zivilrechts-Mediations-Gesetz: Rechtlicher Rahmen 
und praktische Erfahrungen, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, 
Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.119. 
419 Roth, Markus,/Gherdane, David,  Mediation in Österreich, -- Zivilrechts-Mediations-Gesetz: Rechtlicher Rahmen 
und praktische Erfahrungen, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, 
Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.120-121.  
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Jenevis kantons aqvs.420 sxva kantonebSi es regulireba fragmentul xasiaTs 

atarebs.  

 

 

I.germania 

 

sasmarTlos mier mxardaWerili mediaciis aRsaniSnavad germanul enaSi 

ori termini gamoiyeneba: gerichtsnahe und gerichtsinterne Mediation.421 
Kkonträr, Alternativ, Subsidiär, -- lakonurad ase axasiaTeben germaniaSi 

mediaciisa da sasamarTlos damokidebulebas. mediaciisa da sasamarTlos 

urTierTqmedeba ukve realobaa. aseve realobaa germaneli iuristebis 

leqsikonSi iseTi sityvebis myarad damkvidreba, rogoricaa: Gerichtsmediation,  
innerprozessuale, integrierte Mediation. zogierT sasamarTloSi mediaciis palata, an 

senatic ki Seiqmna.422 

germaniaSi bevri isaubres sasamarTlos mier mediaciis mxardaWeraze, 

ufro naklebi gaakeTes  da Sedegad miiRes, rom erTiani 

institucionalizebuli midgoma am sakiTxTan dakavSirebiT dRemde ar aris 

Camoyalibebuli. gamosavlad isev im saxelmwifoebis praqtikis Seswavla 

isaxeba, romlebmac es gza ukve gaiares.423 cxadia, aseTi saxelmwifoebis 

rigSi upirvelesad amerikis SeerTebuli Statebi unda vigulisxmoT.  

germanul sasamarTloebSi midis uamravi, saqme, romelic kargad 

organizebuli mediaciis SemTxvevaSi albaTobis maRali xarisxiT morigebiT 

damTavrdeboda, Tumca jerjerobiT tendencia mainc sasamarTloSi 

mimarTvis sasargeblod metyvelebs. am tendenciis Secvlas isaxavda miznad 

Stutgartis sasamarTloebis (Amtsgericht und Landsgericht) mier wamowyebuli 

proeqti, romelmac absoluturad aradamakmayofilebeli Sedegebi aCvena. 

ori wlis ganmavlobaSi sasamarTlobma 37 SemTxvevaSi urCies mxareebs 

miemarTaT ‘‘arasasamarTlo‘‘ (kerZo) mediaciisaTvis, aqedan mediaciis 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
420 Ziswiler, Hans Ulrich,  Inhalt und Bedeutung von Regeln zur Mediation in der Schweizerischen 
Zivilprozessordnung, in: Leupold, Michael,/Rüetschi, David,/Stauber, Damian,/Vetter, Mainrad,(Hrsg.)  Der Weg zum 
Recht, Festschrift für Alfred Bühler, ‘‘Schulthess,‘‘ Zürich, Basel, Genf, 2008, s.271.  
421 Oehlerking, Jürgen,  Die Mediation im Visier der nationalen Gesetzgebung, in: Greger, Reinhard,/ Unberath, 
Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, s.61. 
422 Greger Reinhard,  Mediation und Justiz, in: Greger, Reinhard,/ Unberath, Hannes,/(Hrsg.) Die Zukunft der 
Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, s.89. 
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procesi Sedga mxolod 11 SemTxvevaSi. (samarTlianoba moiTxovs aRiniSnos, 

rom am TerTmeti SemTxvevidan 90% davebisa morigebiT dasrulda).424 

gacilebiT ufro meti dadebiTi mxare da warmatebis meti Sansi aqvs 

sasamarTlos mier mxardaWeril mediacias, vinaidan am SemTxvevaSi 

mosamarTle sadme sxvagan ki ar agzavnis mxareebs, romlebic, rogorc wesi, 

imedgacruebulni arian aseTi rekomendaciiT, aramed iqve sasamarTloSi 

‘’uRebs konfliqtis gadawyvetisaTvis ufro misaReb sxva kars,’’ yvelanairad 

uWers mxars am proceduris warmatebas da iyenebs yvela saSualebas, raTa 

mxareebi aseTi proceduris warmoebis racionalurobasa da sargeblianobaSi 

daarwmunos.425 vinaidan siaxlisadmi skeptikuri damokidebuleba 

tradiciulad arsebobs, amitom am siaxles ganxorcielebis ufro efeqturi 

meqanizmebi sWirdeba. praqtika adasturebs, rom kanonis miReba, 

konferenciebis gamarTva, mxareTa ufro metad informireba ar gamoiRebs 

xolme iseT Sedegs, rogorsac misgan elodebian. aqedan gamomdinare, 

sasamarTlos SeuZlia Seasrulos dadebiTi roli am institutis 

ganviTarebaSi da rac mTavaria, daarwmunos mravalricxvovani procesebis 

monawile subieqtebi mis efeqturobaSi. mxare, romelic Tavidan skeptikurad 

Sexedavs mosamarTlis ‘’am ucnaur axirebas’’, momavalSi aucileblad miiRebs 

monawileobas msgavs procesSi, rodesac amis saWiroeba kvlav daudgeba. es 

ki ukve wingadadgmul nabijad unda CaiTvalos. mTavaria, rom proceduris 

gamoyeneba mxarebis TvalSi ar iqces wminda wylis formalobad da 

sasamarTlo procesis gaWianurebis kidev erT SesaZleblobad.  

gacilebiT ufro warmatebulad miiCneva mediaciis procesis warmoeba 

ara im mosamarTlis mier, romelmac saqme arsebiTad unda ganixilos. es ase 

ar aris integrirebuli mediaciis dros, rodesac xdeba mediaciisa da 

samoqalaqo procesis saSualebebis kombinirebuli gamoyeneba. meore 

SemTxvevaSi mxareebi Tavisuflebis ufro maRali xarisxiT sargebloben, 

radgan maT ician, rom mosamarTle,  romelic mediatoris funqcias 

asrulebs, ar aris aRWurvili gadawyvetilebis gamotanis uflebamosilebiT. 

es uzrunvelyofs mxareTa poziciebis ufro gaxsnilad warmoCenas, maT 

aqtiur CarTulobas da Sesabamisad SeTanxmebis albaTobis ufro maRal 

xarisxsac gulisxmobs.426 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
424 Malte von Bargen, Jan,  Gerichtsinterne Mediation, Eine Kernaufgabe der rechtssprechenden Gewalt, ’’Mohr 
Siebek‘‘, Tübingen, 2008, s.64.  
425 Malte von Bargen, Jan,  Gerichtsinterne Mediation, Eine Kernaufgabe der rechtssprechenden Gewalt, ’’Mohr 
Siebek‘‘, Tübingen, 2008, s.65.  
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Siebek‘‘, Tübingen, 2008, s.69.  



~	  123	  ~	  

	  

TviT sasamarTloebis mier iniciativis gamoCena da mediaciis 

mxardamWeri proeqtebis ganxorcieleba germaniaSi axali movlenaa.427 

Sesabamisad specialurad mediaciis procesebis warmoebisaTvis 

mosamarTleTa gadamzadeba aucileblad iTvleba. kursis saerTo 

xangrZlovobad zogierTi avtori 200 saaTsac ki asaxelebs.428 

advokatis monawileoba sasamarTlos mier inicirebul mediaciaSi igive 

Tanxa Rirs, rac misi monawileoba sasamarTlo procesSi. sasamarTlos 

gareSe mediaciis dros mediatoris anaRaureba ufro xSirad saaTobrivia da 

saaTSi 100 evrodan 300 evromde meryeobs.429 cxadia, Tavad proceduras iafs 

namdvilad ver vuwodebT, Tumca am SemTxvevaSi xelmisawvdomoba SeiZleba 

gamoixatos mediaciis procesis swraf dasrulebaSi, rasac saaTebis 

minimaluri raodenoba dasWirdeba. droSi SemWidroebuloba mediacias 

aZlevs upiratesobas sasamarTlosaTan an arbitraJTan SedarebiT. 

 

 

I.I.EGZPO § 15a 
 

Gesetz betreffend die Einführung der Zivilprozeßordnung (EGZPO)  1999 wlis 15 dekembers 

iqna miRebuli. Aam kanonma germaniaSi pirvelad daadgina, rom sasamarTlos 

Seqmnili, an aRiarebuli organziaciis (Gütestelle)	  mier miRweul SeTanxmebaze 

(morigebaze) gaicema saaRsrulebo furceli samoqalaqo saproceso 

kodeqsiT dadgenili wesiT.430 	   amiT germanelebma aRiares axali instituti, 

rasac aSS-Si sasamarTloze dafuZnebul mediacias uwodeben (Court-based ADR).	  
niSandoblivia, rom am saSualebis gamoyeneba landis da ara federaciis 

gadasawyvetia. Sesabamisi kanonmdebloba ukve moqmedebs baden-viuntembergSi, 

baiernSi, branderburgSi, hesenSi, zaarlandSi, saqsen anhaltSi da Slezvig 

holStainSi.431  EGZPO§15a da misi amoqmedeba germanul doqtrinaSi 

Sefasebulia, rogorc mediaciis ganviTarebis axali da gardamtexi etapis 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
427 Malte von Bargen, Jan,  Gerichtsinterne Mediation, Eine Kernaufgabe der rechtssprechenden Gewalt, ’’Mohr 
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428 Malte von Bargen, Jan,  Gerichtsinterne Mediation, Eine Kernaufgabe der rechtssprechenden Gewalt, ’’Mohr 
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430 Schwab, Karl Heinz/Walter, Gerhard, Schiedsgerichtbarkeit,7.Auflage, ~Beck~, „Helbing&Lichtenhahn“, München, 
2005, s. 3.  
431 Schiffer, Karl Jan (Hrsg), Mandatspraxis Sciedsverfahren und  Mediation 2. neu bearbeitete und erweiterte Auflage, 
Köln, Berlin, München, ‘‘Carl Heymann,‘‘  2005, s. 253.  
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dasawyisi germaniaSi. miiCneva, rom es norma xels uwyobs mediaciis 

masStabur ganviTarebas.432 

EGZPO § 15a YZalaSia 2000 wlis pirveli ianvridan. am normis Tanaxmad, 

ramdenime miwam maT Soris baiernma miiRo kanoni, romlis mixedviTac 

zustad gansazRvrulia davebi, romlebic pirdapir sasamarTloSi ganxilvas 

ar eqvemdebareba. kanoni avaldebulebs mxareebs gamoiyenon Schlichtungsverfahren 
da mxolod misi warumateblad dasrulebis Semdeg mosTxovon sasamrTlos 

davis gadawyveta.433 aq saintereso is aris, rom baiernis miwis mier miRebuli 

kanonis saTaurSi da teqstSi gamoyenebulia termini Schlichtung da ara 

Mediation.  rogorc Cans, bavarieli kanonmdebeli am or proceduras Soris 

gansxvavebas ver xedavs. rogorc cnobilia, arsebobs davis alterantiuli 

gadawyvetis uamravi sxvadasxva forma da taqtika, Tumca es principulad ar 

cvlis maT samarTlebriv daniSnulebas da Sinaarss.  

EGZPO §15a aZlevs SesaZleblobas fedaralur miwebs mediaciisaTvis 

mimarTva kanoniT gaTvaliswinebul calkeul SemTxvevebSi savaldebulo 

gaxadon, Tumca es imas ar niSnavs, rom federaciis erTeulebs SeuZliaT 

moaxdinon mediaciis institucionalizacia da ‘’gasajaroeba’’. am muxliT 

federalur miwebs ar aqvT ufleba Seqmnan sajaro xelisuflebis danamati 

administraciuli organoebis saxiT, romlebic mxareebs mediacias 

SesTavazeben. es aucileblad kerZo sawyisebze organizebulma 

dawesebulebam unda gaakeTos.434 

EGZPO §15a da mis Sesabamisad federaluri miwis xelisuflebis mier 

miRebuli kanoni gamoiyeneba mxolod im SemTxvevaSi, Tu mosarCelesac da 

mopasuxesac am miwis teritoriaze aqvT sacxovrebeli adgili. Sesabamisad,  

sasamarTlos ar aqvs ufleba mxareebi mediaciis gamoyenebaze 

daavaldebulos, Tu isini germaniis sxvadasxva miwidan iqnebian. aseve 

dauSvebelia am normis gamoyeneba, rodesac davis sagans saaRsrulebo 

moqmedebebi warmoadgenen.435 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
432 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.6. 
433 Ruppel, Oliver, C.  Interdisziplinäre Schlüsselqualifikation Mediation, Rechtliche  Rahmenbedingungen und 
akademische Ausbildungsmöglichkeiten in Deutschland, Österreich, der Schweiz  und dem Fürstentum Liechtenstein, 
’’Dr. Kovac‘’, Hamburg, 2007, s.9. 
434 Schreiber, Alexander,  Obligatorische Beratung und Mediation, ein Verfahrensmodell für die außergerichtliche 
Streitbeilegung im Rahmen des §15 EGZPO, ’’Dunker&Humblot,‘‘ Berlin, 2007, s.114. 
435 Schreiber, Alexander,  Obligatorische Beratung und Mediation, ein Verfahrensmodell für die außergerichtliche 
Streitbeilegung im Rahmen des §15 EGZPO, ’’Dunker&Humblot,‘‘ Berlin, 2007, s.146. 
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EGZPO §15a pirveli abzacis Tanaxmad, federaciis erTeulis kanoniT 

SeiZleba dadgenil iqnes, rom sasamarTlosadmi sarCeliT mimarTva mxolod 

maSin aris SesaZlebeli, roca davis gadawyveta scada landis iusticiis 

administraciis mier organizebulma, an mis mier aRiarebulma institutma. 

aseTi davebis sferos miekuTvneba: 1. qonebrivi davebi, romelTa 

Rirebulebac ar aRemateba 750 evros. 2. samezoblo samarTlidan gamomdinare 

davebi, Tu es ar exeba sawarmos saqmianobidan gamomdinare uTanxmoebas. 3. 

pirovnebis pativisa da Rirsebis SeracxyofasTan dakavSirebuli davebi, Tu 

aseT qmedebebs presis an televiziis meSveobiT ar hqonia adgili. 

4.samoqalaqo samarTlbriv urTierTobebSi diskriminaciasTan dakavSirebuli 

davebi.436  

EGZPO §15a misi araerTgzis gakritikebis miuxedavad germanul 

doqtrinaSi saboloo jamSi mainc dadebiTad aris Sefasebuli.437 

 

I.II. miwebis samarTali da mediacia  

 

EGZPO §15a germaniaSi miwebis mniSvnelovanma nawilma gaiziara. Aam 

kanonis mixedviT daiwyo sasamarTlos mier mxardaWerili mediaciis 

proeqtebis ganviTareba, Tumca jerjerobiT mxolod is SeiZleba iTqvas, 

rom molodini gacilebiT didi iyo, vidre miRebuli rezultati.438 

germanul doqtrinaSi detalurad aRweren federaluri miwebis 

sasamarTloebis mier mediaciis sferoSi ganxorcielebul proeqtebs. es 

exeba rogorc administraciuli, aseve socialuri, saojaxo da samoqalaqo 

sasamarTloebis saqmianobas.439 rogorc ukve aRiniSna, maTi roli da  

mniSvneloba davebis alternatiuli gadawyvetis saqmeSi sasurvelisagan jer 

kidev Sorsaa. 

sakanonmdeblo bazam saSualeba misca germaniis federalur miwebs 

daewyoT modeluri proeqtebis (Modellprojekt) ganviTareba. magaliTad, 

nidersaqsenSi ganxorcielda mosamarTleebis safuZvliani gadamzadeba 

mediaciis sakiTxebSi. marTlmsajulebis warmomadgenelTa umTavresi 

movaleobaa, moaxdinon im saqmeebis identificireba, romlebic mediaciis 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
436Schiffer, Karl Jan (Hrsg), Mandatspraxis Sciedsverfahren und  Mediation 2. neu bearbeitete und erweiterte Auflage, 
‘‘Carl Heymann,‘‘  Köln, Berlin, München, 2005, s. 253.  
437 Schreiber, Alexander,  Obligatorische Beratung und Mediation, ein Verfahrensmodell für die außergerichtliche 
Streitbeilegung im Rahmen des §15 EGZPO, ’’Dunker&Humblot,‘‘ Berlin, 2007, s.148. 
438 Malte von Bargen, Jan,  Gerichtsinterne Mediation, Eine Kernaufgabe der rechtssprechenden Gewalt, ’’Mohr 
Siebek‘‘, Tübingen, 2008, s.62.  
439 Malte von Bargen, Jan,  Gerichtsinterne Mediation, Eine Kernaufgabe der rechtssprechenden Gewalt, ’’Mohr 
Siebek‘‘, Tübingen, 2008, s.73-114.  
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organizebis karg Sanss iZleva, Semdeg daukavSirdnen mxareebs, da 

SesTavazon mediaciis gamoyeneba. Tanxmoba, an uari mxolod mxareebis saqmea. 

Tu mxareebi mediaciaze daTanxmdebian, sasamarTlo procesi SeCerdeba, Tu 

uars ityvian -- procesi ganaxldeba.440 imave 2002 wels analogiuri proeqtis 

ganxorcieleba bavariamac daiwyo441.  

nidersaqsenis federaluri miwis farglebSi ganxorcielda sakmaod 

msxvilmasStabiani proeqti Gerichtsnahe Mediation in Niedersachsen, romlis 

ZiriTadi mizani iyo ukve sasamarTlos warmoebaSi myofi saqmeebis analizi 

da mediaciis gamoyenebis SesaZleblobis gamovlena. saqme am mizniT 

SeiZleboda gadascemoda rogorc advokat- aseve mosamarTle mediators.442 

SerCeul iqna eqvsi sasamarTlo, romelTa farglebSic es proeqti 

xorcieldeboda. mediaciis organizeba ar moiTxovda raime damatebiT 

xarjebs. sasamarTlo Sesabamisi analizis Semdeg saqmes gadascemda 

mediators. mediaciis mimdinareobisas sasamarTlo procesi Cerdeboda. 

mediaciis warmatebiT dasrulebis SemTxvevaSi mosamarTle amtkicebda 

morigebas, an mosarCele gaixmobda sarCels, an saqmis warmoeba Sewydeboda 

orive mxaris erToblivi gancxadebis safuZvelze. mediaciis warumateblobis 

SemTxvevaSi saqmis warmoeba Cveulebrivad grZeldeboda.443 Ees proeqti 

germaniaSi ganxorcielebul erTerT pirvel msxvilmasStabian iniciativad 

ganixileba. 

rogorc wesi, savaldebulo mediacias daqvemdebarebuli qonebrivi 

davebis gansazRvra davis sagnis Rirebulebis mixedviT xdeba. germaniaSi 

federaluri miwebis Sesabamisi kanonebi aweseben zeda zRvars, romlis 

farglebSi moqceuli qonebrivi davebic savaldebulo mediacias 

eqvemdebareba. asea magaliTad baden-viurtembergis federaluri miwis 

savaldebulo mediaciis kanonis mixedviT,444 garda qonebrivi davebisa, 

savaldebulo mediacias SeiZleba daeqvemdebaros samezoblo samarTlebrivi 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
440 Kilian, Mathias,/ Wielgosz, Joanna,  Gerichtsnahe Mediation – Rechtsvergleichende Betrachtungen zur Einbindung 
alternativer Konfliktlösungsmechanismen in das Zivilvervahrensrecht, in: Zeitschrift für Zivilprozess International, 
9.Band.2004,  “Carl Heymann“, Köln, 2005, s.358. 
441 Kilian, Mathias,/ Wielgosz, Joanna,  Gerichtsnahe Mediation – Rechtsvergleichende Betrachtungen zur Einbindung 
alternativer Konfliktlösungsmechanismen in das Zivilvervahrensrecht, in: Zeitschrift für Zivilprozess International, 
9.Band.2004,  “Carl Heymann“, Köln, 2005, s.359. 
442 Gootwald, Walter,  Gerichtsnahe Mediation – Erfahrungen und Lehren aus dem Modellprojekt in Niedersachsen, in: 
Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.964-965.  
443 Gootwald, Walter,  Gerichtsnahe Mediation – Erfahrungen und Lehren aus dem Modellprojekt in Niedersachsen, in: 
Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.969.  
444 Kothe, Peter,/Anger, Christoph,  Schlichtungsgesetz Baden-Württemberg, Kommentar und Leitfanden zur 
Verhandlungsführung für die Schlichtungsperson, ’’Richard Boorberg‘‘, Stuttgart, 2001, s.29.  
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davebi, aseve pativisa da Rirsebis SelaxvasTan dakavSirebuli davebi, Tu 

Selaxva presis saSualebiT ar momxdara.445 

savaldebulo mediaciis Sesaxeb baden-viurtembergis kanonis Tanaxmad, 

am federaluri miwis teritoriaze arsebul sasamarTloebTan (Amtsgericht) 
Seqmnilia Sesabamisi dawesebulebebi (Gütestelle), romlebic uflebamosilni 

araian moemsaxuron mxareebs, Tu dava Sesabamisi sasamarTlos gansjadobas 

ganekuTvneba.446 am dawesebulebebze vrceldeba §794 ZPO Abs 1. moqmedeba, rac 
imas niSnavs, rom dawesebulebis formatiT gamarTuli savaldebulo 

mediaciis Sedegad miRweuli SeTanxmeba iZulebiT aRsrulebas 

eqvemdebareba.447 

savaldebulo mediaciis procesi baden viurtembergSi advokatebs 

mihyavT. advokatebi iniSnebian specialurad Sedgenili siis mixedviT. 

gadawyvetileba advokatis siaSi Seyvanis Sesaxeb administraciul aqtad 

ganixileba,448 rac imaze metyvelebs, rom am SemTxvevaSi mediaciis procesis 

xelmZRvaneloba iseTive sajaro uflebamosilebis ganxorcielebad iTvleba, 

rogorc sasamarTloSi momuSave sxva iuristebis saqmianoba. 

Tu Sesabamisi sasamarTlos Tavmjdomare CaTvlis, rom siaSi Seyvanil 

advokatTa raodenoba arasakmarisia da mis samoqmedo teritoriaze 

arsebuli resursi sxva advokatebiT siis Sevsebis SesaZleblobas ar iZleva, 

maSin mas SeuZlia miiRos gadawyvetileba siaSi sxva pirebis Seyvanis 

Sesaxeb, romlebsac aqvT codna da gamocdileba am funqciis saTanadod 

gansaxorcieleblad. am normis mizania savaldebulo mediaciis proceduris 

xelmisawvdomoba im sasamarTloebSi, romlebsac samoqmedo teritoriis 

simciris, an sxva mizezebis gamo ar aqvT SesaZlebloba siaSi sakmarisi 

raodenobis advokatebi Seiyvanon.449 

aRsaniSnavia, rom zogierTma sasamarTlom, sadac adamianuri resursebi 

amis SesaZleblobas iZleoda, mxareebs SesTavaza arCevani: adokati – 

mediatori, an mosamarTle mediatori. amasTan, advokati mediatoris arCeva 

ar zrdida mxareTa xarjebs da mis honorars advokatTa Sesabamisi 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
445 Kothe, Peter,/Anger, Christoph,  Schlichtungsgesetz Baden-Württemberg, Kommentar und Leitfanden zur 
Verhandlungsführung für die Schlichtungsperson, ’’Richard Boorberg‘‘, Stuttgart, 2001, s.30-32.  
446 Kothe, Peter,/Anger, Christoph,  Schlichtungsgesetz Baden-Württemberg, Kommentar und Leitfanden zur 
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kolegiebi ixdidnen. aseTi finansuri uzrunvelyofa advokat da mosamarTle 

mediatorebs Soris konkurenciis gamZafrebas emsaxureboda.450 

savaldebulo mediaciis Sesaxeb baden-viurtembergis kanonis me-6 

paragrafi mediaciis procesis warmmarTvel pirs, (Schlichtungsperson) 
avaldebulebs iyos damoukidebeli, miukerZoebeli da amave dros daicvas im 

informaciis konfidencialuroba, romelic misTvis am statusiT 

moqmedebisas gaxda cnobili.451 

sasamarTlo mediaciis dros molaparakebebze mxareTa piradad 

gamocxadeba savaldebulod iTvleba, Tumca mxares SeuZlia iseTi 

warmomadgeneli gamoagzavnos, romelsac aqvs sakmarisi informacia sadavo 

sakiTxebTan dakavSirebiT da aSkarad da araorazrovnad aris aRWurvili am 

sakiTxebze SeTanxmebis xelmoweris uflebamosilebiT.452 

rodesac savaldebulo mediaciis procedura warmatebiT sruldeba, 

mediatori valdebulia mxareTa SeTanxmeba werilobiT gaaformos. Tu 

mediacia warumateblad dasrulda, mediatorma unda misces mxareebs 

mediaciis gamarTvis damadasturebeli dokumenti da xeli moaweros mas. am 

dokumentis gareSe sasamarTlo sarCels dasaSvebad ar cnobs.453 

sasamarTlo mediaciis organizebis valdebuleba ar warmoiSoba, Tu 

mxareebi daamtkiceben, rom sasamarTlosaTvis mimarTvamde maT ukve scades 

mediaciiis gamoyenebiT arsebuli uTanxmoebis gadawyveta, rasac Sedegi ar 

mohyolia.454 

 

I.III. federaluri regulireba 

 

2001 wels germanuli samoqalaqo saproceso samarTlis reformis 

Semdeg, romlis Sedegebic ZalaSia 2002 wlidan, sasamarTlos mieniWa 

ufleba mxareebs SesTavazos davis alternatiuli gziT gadawyvetis 

meqanizmebis gamoyeneba. aqve unda aRiniSnos, rom samoqalaqo saproceso 
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kodeqsis 278-e muxli ar Seicavs miTiTebas, rodis SeuZlia mosamarTles am 

uflebis gamoyeneba.455 

ZPO § 794 adgens, rom iZulebiT aRsrulebas eqvemdebareba mxolod im 

momrigebeli dawesebulebebis (Gütestelle) mier damtkicebuli morigebebi, 

romlebic iusticiis saministros Sesabamisi organoebis mier arian 

Seqmnilni an aRiarebulni. aRniSnulidan gamomdinare, doqtrinaSi 

miuTiTeben, rom ‘’Cveulebrivi’’ mediatoris daxmarebiT miRweuli SeTanxmeba 

iZulebiT aRsrulebas ar eqvdemabreba, xolo Tu saxelmwifo moisurvebs 

maTze saaRsrulebo furclis gacemas, maSin man TviTon unda Camoayalibos 

mediaciis sajaro dawesebuleba, romelic Seqmnili an aRiarebuli iqneba 

iusticiis saministros mier. sxva SemTxvevaSi iZulebiT aRsrulebas kanoni 

ar iTvaliswinebs.456 

germaneli mosamarTleebi mediaciis procesis gamarTvas 

administraciuli davebis sferoSic SesaZleblad miiCneven. es mosazreba 

emyareba rogorc samoqalaqo, aseve administraciul saproceso 

kanonmdeblobaSi (Verwaltungsgerichtsordnung) arsebul normas, romlis 

Tanaxmadac sasamarTlo valdebulia yvela zoma miiRos imisTvis, rom 

mxareebma procesi morigebiT daamTavron.457 

rodesac administraciul sasamarTloSi mosamarTle CaTvlis, rom 

SesaZlebelia davis SeTanxmebiT dasruleba, is saqmes gadascems sxva 

mosamarTles, romelic moqmedebs rogorc mediatori, magram TviTon 

arsebiTad ar ixilavs saqmes da ar gamoaqvs gadawyvetileba. aseTi saxiT 

pirveli modeluri proeqti berlinis administraciulma sasamarTlom 

ganaxorciela.458 analogiuri proeqti ganxorcielda hanoveris 

administraciul sasamarTloSi. 2003 wels mediators gadaeca ocdaaTamde 

saqme da TiTqmis yvela warmatebuli aRmoCnda.459  
D 
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saboloo jamSi SeiZleba iTqvas, rom germaniaSi davis gadawyvetis 

alternatiuli saSualebebi iTvleba ara mxolod fakultatur 

SesaZleblobad, romlis gamoyenebac sasamarTlos survilzea damokidebuli, 

aramed zogadad marTlmsajulebis ganxorcielebisaTvis erTerT aucilebel 

elementad. ‘’konfliqtis kulturis’’ gaumjobeseba sasamarTlos upirveles 

movaleobad miiCneva.460 rogorc sasamarTlo, aseve ‘’arasasamarTlo’’ 

mediaciis ganviTarebis donisa da misi gamoyenebis sixSiris mixedviT Tu 

vimsjelebT, es Sefaseba momavlis prognozi da sasurvelis realobad 

warmoCena ufroa.  rac Seexeba konfilqtis kulturas -- SesaZloa es ori 

sityva urTierTsawinaaRmdegodac ki JRerdes, magram unda daveTanxmoTY 

mosazrebas, rom Tu konfliqti sazogadoebis ‘’Tandayolili movlenaa’’ 

maSin misi mogvarebis meTodebs kulturis erTgvari gamovlineba unda 

vuwodoT. 

 

II. safrangeTi 

 

sasamarTlo mediaciis samarTlebrivi regulireba safrangeTSi sakmaod 

arasistematizebulia. arsebobs sxvadasxva modelebi da institutebi, 

romelTa zusti samarTlebrivi Sinaarsi da farglebi dadgenili ar aris. 

ase  magaliTad mediation judiciaire-s  paralelurad arsebobs daaxloebiT misi 

msgavsi conciliation judiciaire. zogjer maT Soris gansxvavebis dasafiqsireblad 

doqtrinaSi miuTiTeben, rom mediacia rogorc wesi fasiania, xolo 

‘’konsiliaciis’’ dros mxareebi xarjebisagan Tavisufalni arian. maT Soris 

‘’wminda samarTlebrivi’’ xasiaTis zRvris moZebna Zalian rTulia. garda 

amisa, arsebobs agreTve e.w. conciliateurs de justice instituti, romelic farTo 

sazogadoebisaTvis naklebad cnobilia da misi praqtikuli gamoyeneba 

sakmaod iSviaT movlenas warmoadgens. 461  
sasamarTlos mier mxardaWerili mediacia safrangeTSi sakanonmdeblo 

doneze 1996 wlidan daregulirda. 1995 wlis kanonis da am kanonis 

asamoqmedeblad miRebuli dekretis safuZvelze samoqalaqo saproceso 

kodeqsSi CarTuli iqna sasamarTlos mier mxardaWerili mediaciis 

maregulirebeli normebi. am normebiT safrnageTSi pirvelad da sakmaod 

detalurad mowesrigda sasamarTlos mier davis gadawyvetis alternatiuli 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
460 Malte von Bargen, Jan,  Gerichtsinterne Mediation, Eine Kernaufgabe der rechtssprechenden Gewalt, ’’Mohr 
Siebek‘‘, Tübingen, 2008, s.363.  
461 Struc, Tatjana,  Die in den Zivilprozess ingerierte Mediation im franzosischen recht, Ein Vorbild für die gerichtsnahe 
Mediation in Deutschland? ‘‘Dunker &Humblot,‘‘ Berlin, 2009, s.236.  
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saSualebebis gamoyenebis SesaZlebloba.462 rogorc aRiniSna, es regulireba 

samoqalaqo saproceso kodeqsis Semadgenel nawilad ganixileba. 

niSandoblivia, rom franguli kanonmdebloba mediaciisagan ganasxvavebs e.w 

conciliation-s, romelic frangma kanonmdebelma 1978 wlis reformis Sedagad 

SemoiRo. misi gamoyeneba xdeba mcire mniSvnelobis davebSi, rogoric 

SeiZleba iyos momxmarebelTa uflebebTan dakavSirebuli, samezoblo, 

sabinao da sxva msgavsi kategoriis davebi.463 sasamarTlos mier mxadaWerili 

mediacia safrangeTSi warmatebulad muSaobs Semdeg sferoebSi: samoqalaqo, 

savaWro, saojaxo da Sromis samarTlis sferoSi warmoSobili davebi.464  

franguli sasamarTlo mediaciis dros mxareTa Tanxmobas 

gansakuTrebuli mniSvneloba eniWeba. mosamarTle mxolod mxareTa 

TanxmobiT gadascems davas mis mierve SerCeul mediators. amave dros, 

mediatoris SerCevisas mxareTa Tanxmoba da maTi mosazrebebis 

gaTvaliswineba aucileblad iTvleba. amis Semdeg mosamarTle mediators da 

mxareebs ganusazRvravs, vadas, romlis ganmavlobaSic mediaciis procesi 

unda warimarTos. mediaciis warmatebiT dasrulebis SemTxvevaSi saqmis 

warmoeba Sewydeba. Tu mxareebi ver SeTanxmdebian, sasamarTlo ganagrZobs 

saqmis ganxilvas. niSandoblivia, rom samoqalaqo da savaWro davebze 

mediaciis proceduris dawyeba saapelacio da sakasacio sasamarTloSic ki 

SeiZleba. sasamarTlo mediaciis franguli varianti ar iTvaliswinebs 

mediatorisaTvis raime saxis sajarosamarTlebrivi uflebamosilebis 

gadacemas. mediaciis warmatebiT dasrulebis SemTxvevaSic ki mediators ar 

aqvs ufleba saqmis warmoeba Sewyvetilad gamoacxados. saboloo 

gadawyvetilebis miReba da misi kanonis Sesabamisad gaformeba sasamarTlos 

kompetenciad rCeba. kanonis Tanaxmad, mosamarTle axdens mediaciis 

inicirebas, mxareTa Tanxmobis SemTxvevaSi niSnavs mediators da 

gansazRvravs misi anazRaurebis odenobas. mediatori valdebulia mediaciis 

msvelobisas warmoSobili sirTuleebis Sesaxeb sasamarTlo saqmis kursSi 

Caayenos. mxolod mosamarTles SeuZlia mediaciis Sedegad miRweuli 

SeTanxmeba mxareTaTvis savaldebulod gamoacxados, Tu mxareebi amaze 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
462 Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.186. 
463 Kilian, Mathias,/ Wielgosz, Joanna,  Gerichtsnahe Mediation – Rechtsvergleichende Betrachtungen zur Einbindung 
alternativer Konfliktlösungsmechanismen in das Zivilvervahrensrecht, in: Zeitschrift für Zivilprozess International, 
9.Band.2004,  “Carl Heymann“, Köln, 2005, s.369. 
464 Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.185. 
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Tanaxma arian.465 SeTanxmebis darRvevis SemTxvevaSi mxares ufleba aqvs 

damtkicebuli pirobebis mixedviT iZulebiTi aRsruleba moiTxovos.466 ar 

aris aucilebeli, rom sasamarTlo mediaciis gamarTvis iniciativa 

aucileblad mosamarTlisagan modiodes. mxareebs sruli ufleba aqvT 

mosamarTles TviTon SesTavazon aseTi ram, Tumca saboloo gadawyvetileba, 

gaimarTeba Tu ara mediacia, mosamarTlis misaRebia.467 

amgvarad, ZiriTadi samarTlebrivi berketebi mosamarTlis xelSi rCeba, 

mediatori pasuxismgebelia mxolod mxareTa SeTanxmebis xelSewyobaze.  

frang mosamarTles SeuZlia mediaciis procesi nebismier dros 

Sewyvitos, Tu CaTvlis, rom am procesis saTanadod warmarTva SeuZlebeli 

xdeba. germanul doqtrinaSi es mediacia kvalificirebulia rogorc 

gerichtsnahe mediation. aqve miuTiTeben, rom safrnageTSi samoqalqo da savaWro 

saqmeebze gerichtsinterne mediation ar arsebobs.468 
sasamarTlosTvis xSirad problemas warmoadgens iseTi mediatoris 

SerCeva, romlis conda da gamocdileba SesabamisobaSi iqneba davis 

sirTulesTan da mis specifikasTan. am amocanis gamartivebis mizniT 

franguli sasamarTloebi aseve awarmoeben mediatorTa siebs, sadac yvela 

aucilebeli monacemia dafiqsirebuli.469Sesabamisad, mediatoris SerCeva da 

maTi mxareTaTvis SeTavazeba mosamarTlisaTvis ufro advili xdeba.  

frnaguli kanonmdebloba arafers ambobs co-mediation organizebis 

SesaZleblobis Sesaxeb, Tumca doqtrinaSi gabatonebuli mosazrebiT aseTi 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
465 Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.192-193. 
466 Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.218. 
467 Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.211. 
468 Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.194. 
469 Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.214. 
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ram dasaSvebad unda CaiTvalos,470 Tu mosamarTle erTze meti mediatoris 

daniSvnas mizanSewonilad CaTvlis. 

 

III.inglisi 

 

inglisuri samoqalaqo procesi da praqtika davis gadawyvetis oTx 

ZiriTad saSualebas icnobs: a) davis gadawyveta Cveulebrivi, tradiciuli 

molaparakebis gziT, b) davis gadawyveta mediaciis gziT, g), rogorc 

saerTaSoriso, aseve lokaluri arbitraJi d) sasamarTlo.471 am sqemis 

pirveli da meoTxe punqti nebismier saxelmwifoSi misaRebad unda 

CaiTvalos, gacilebiT naklebs SeuZlia mesame punqtze miTiTeba da kidev 

ufro naklebs – meoreze, swored amis mixedviT SeiZleba Sefasdes 

saxelmwifoTa samoqalaqo marTlmsajulebis efeqturobis xarisxi. 

mediaciis dawyeba pirveli instanciis sasamarTlos mier 

gadawyvetilebis miRebis Semdegac ar aris gvian, vinaidan win saapelacio 

instanciaa,472 rac mxareebs Seaxsenebs, rom drois, fulisa da nervebis 

xarjva jer damTavrebuli ar aris.  

mediaciis gamoyenebis axali etapis dawyebis impulsi britaneTSi iyo 

1993 wels komerciuli sasamarTlos mier miRebuli gadawyvetileba. gadaw-

yvetilebis Tanaxmad, mosamarTlem unda misces mxareebs rekomendacia, 

mimarTon ADR-s da gaarkvion, ramdenad SeiZleba misi gamoyeneba davis, an 

Tundac misi nawilis gadasawyvetad. sasamarTlom aseTi rekomendacia 

maSinac unda misces mxareebs, Tu aSkaraa, rom procesis xarjebi 

araadekvaturad didia davis saganTan da mxareTa interesTan SedarebiT.473  

procesis im stadiaze, romelsac britaneTSi Case management conference 
ewodeba, komerciul sasamrTlos SeuZlia miiRos ADR Order, romlis 

Tanaxmadac sasamarTlo iRebs valdebulebas, daexmaros mediatorsa da 

procesSi monawile subieqtebs. garda amisa, sasamarTlo mxareebs akisrebs 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
470 Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.215. 
471 Andrews, Neil, Mediation: A Pillar of Civil Justice in Modern Englisch Practice, in: Zeitschrift für Zivilprozess 
International, 12.Band.2007,  “Carl Heymann“, Köln, 2008, s.4. 
472 Andrews, Neil, Mediation: A Pillar of Civil Justice in Modern Englisch Practice, in: Zeitschrift für Zivilprozess 
International, 12.Band.2007,  “Carl Heymann“, Köln, 2008, s.4.  
473Kallipetis, Michael,/Ruttle, Stephen,/  Better Dispute Resolution –The Development and Practice of Mediation in the 
United Kingdom Between 1995 and 2005, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’,  New-York, 2006, 
p.204. 
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valdebulebas keTilsindisierad miiRon yvela zoma da xeli Seuwyon 

mediaciis warmatebiT dasrulebas.474  sasamarTloebis mier miRebuli ADR 
Order  raodenoba ukanaskneli aTi wlis ganmavlobaSi ganuxrelad izrdeba.475 

ADR Order, romelic inglisuri sasamarTloebis mier gamoiyeneba, Tavisi 

dasaxelebis miuxedavad ar SeiZleba savaldebulod CaiTvalos 

mxareebisaTvis. komerciulma sasamarTlom erTerT saqmeze miuTiTa, rom 

mxareTa iZuleba, maTi nebis sawinaaRmdegod gamoiyenon mediacia, SeiZleba 

ganimartos rogorc adaminis uflebaTa evropuli konvenciis sawinaaRmdego, 

vinaidan es niSnavs sasamarTlosaTvis mimarTvis uflebis SezRudvas. garda 

amisa, saR azrs moklebulia ZaliT gaigzavnos mosalaparakeblad mxareebi, 

rodesac maT amis aranairi survili ar aqvT.476 

doqtrinaSi da praqtikaSi aseve ismis kiTxva: SeuZlia Tu ara ADR Order  
gamosces arbitraJma romelsac saarbitraJo ganxilvis adgilad inglisis 

teritoria aqvs arCeuli? rogorc aRniSnaven arbitraJis Sesaxeb 1996 wlis 

aqti amis sawinaaRmdego mowesrigebas ar Seicavs, rac am sakiTxis 

dadebiTad gadawyvetis safuZveli SeiZleba gaxdes.477 
sasamarTlo mediaciis momavali inglisSi erTmniSvnelovnad garkveuli 

jer kidev ar aris. erTerTi proeqtis monacemebis Tanaxmad, inglisis 

sasamarTloebis mxardaWeriT 2004-2006 wlebSi Semdgari 172 mediaciidan 53% 

damTavrda mxareTa morigebiT, xolo 47% SemTxvevebSi mediatorTa 

mcdeloba uSedego aRmoCnda.478 aSkaraa, rom inglisuri statistika mediaciis 

sasargeblod arc ise damajereblad gamoiyureba.  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
474 Kallipetis, Michael,/Ruttle, Stephen,/  Better Dispute Resolution –The Development and Practice of Mediation in the 
United Kingdom Between 1995 and 2005, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
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478 Scherpe, Jens,M./Vollers, Birthe,  Mediation in England – Rechlitcher Rahmen und Praktische Erfahrungen, in: 
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Aaseve erTerTi proeqtis farglebSi gamokiTxuli mxareebi, romlebic 

mediaciis process uaryofiTad afasebdnen, sxvadasxva mizezebze 

miuTiTebdnen. ZiriTadad saqme exeboda meore mxaris arakonstruqciulobas 

da imas, rom es mxare ar aRmoCnda mzad mediaciisaTvis, agreTve advokatma 

ver uzrunvelyo maTi saTanadod informireba da sxv. paradoqsuli araferia 

imaSi, rom mediaciis process dadebiTad ZiriTadad is mxareebi axasiaTeben, 

romlebmac SeTanxmebis miRweva SeZles.479 

bolos unda aRiniSnos, rom ingliseli mxareebi miT ufro advilad 

Tanxmdebian mediaciaze, rac metia davis sagnis Rirebuleba. aseTi 

statistika zedmeti sasamarTlo xarjebis Tavidan acilebis surviliT 

aixsneba.480 

 

  

$3. sasamarTlo mediacia aSS-Si  
 

zogadi principis Tanaxmad, tradiciuli, morigebasTan dakavSirebuli 

molaparakebebi aSS-Si ar miiCeva ADR-is erTerT formad. Tumca, Tu 

mosamarTle, romelsac gavlili aqvs saTanado momzadeba, iyenebs ADR-‐is e.w 
~teqnikur saSualebebs~, maSin mis mier warmarTuli procesi SeiZleba ADR-
ad CaiTvalos.481 aSS-is kanonmdeblobis miznebisaTvis sasamarTlo ADR 
moicavs nebismier process an proceduras, garda sasamarTlo procesisa, 

romelsac uZRveba mosamarTle da romelSic neitraluri mesame piri 

monawileobs im mizniT, rom xeli Seuwyos davis gadwyvetas iseTi 

procedurebis meSveobiT, rogoricaa Early Neutral Evaluation, mediation, minitral and 
Arbitration	   (es ukanaskneli im SemTxvevaSi, Tu daculia kanonis imperatiuli 

moTxovnebi).482  

Multidoor Courthouse or Multi Option ADR -- ase uwodeben aSS-Si davis 

alternatiuli gadawyvetisaTvis sasamarTlos mier mxareebisaTvis 

SeTavazebul saSualebebs. rogorc wesi, am dros sasamarTlos ‘’arsenalSi’’ 
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sruliad gansxvavebuli formebia, xolo konkretuli davisaTvis 

individualuri formis SerCeva mxareTa interesebisa da maT Soris 

konfliqtis specifikis gaTvaliswinebiT xdeba.483 sasamarTloebi amerikaSi 

mediaciis mxardaWerisaTvis specialuri programebis SemuSavebasac ki ar 

eridebian. Tu sasamarTlos instituciur doneze aseTi programa ar gaaCnia, 

calkeuli mosamarTleebi yvelanairad cdiloben saqme sasamarTlo 

darbazidan araformalur garemoSi gadaitanon. aSS-Si Sesabamisi 

statistikac ki iwarmoeba sasamarTloebis mier ganxorcielebuli ADR 
progrmebisa da maTi Sedegebis Sesaxeb.484 

davis gadawyvetis alternatiuli saSualebebis farTo speqtriT 

yvelaze metad amerikis SeerTebuli Statebi gamoirCeva. formebisa da 

meTodebis raodenoba imdenad didia, rom yvela maTganis detalurad 

daxasiaTeba SeuZlebelia. amitom maTgan calke unda gamoiyos yvelaze 

gavrcelebuli da popularuli saSualebebi:  

Mediation --	  	  sasamarTlo mediaciaSi neitraluri mesame piri xels uwyobs 

diskusiebs mxareebs Soris, raTa daexmaros maT davis orve mxarisaTvis 

misaRebi pirobebiT dasrulebaSi. mediators SeuZlia Sexvdes mxareebs 

rogorc calcalke, aseve erTad. daexamros maT TavianiTi ZiriTadi 

interesebis gamokveTaSi, xeli Seuwyos komunikacias mxareTa Soris, 

SesTavazos maT davis gadawyvetis sxvadassxva variantebi. mediaciiis dros 

Sexvedrebi atarebs araformalur da konfidencialur xasiaTs, romelsac 

ZiriTadad eswrebian rogorc advokatebi, aseve maTi klientebi. mediacia 

SeiZleba gamoyenebul iqnas procesis nebismier stadiaze.485 

Settelment Week	   amerikuli sasamarTlos yoveldRiuri saqmianobis 

nawilad iqca. Settelment Week	  dros sasamarTlo mTeli kviris ganmavlobaSi 

gadadebs yvela saqmes. sasamarTlo darbazebi mTlianad eTmoba sasamarTlo 

ganxilvisaTvis momzadebuli saqmeebis mediacias, romelsac SesaZloa 

moxalise mediatorebic uZRvebodnen.486 

Mini-Trial -- Tavad termini ‘‘niu-iork Taimsis‘‘ mignebas warmoadgens. ase 

daasaTaures davis gadawyvetis procedura, romlis drosac mxareebi 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
483 Menkel-Meadow, Carrie J./Porter Love, Lela/ Schneider, Andrea Kupfer/Sternligt, Jean, R.  Dispute Resolution 
Beyond the Adversarial Model, ‘‘Aspen Publishers,‘‘ New-York, 2005, s.49.  
484 Villareal, Elpidio,  ADR in the United States – A Practical Guide, in: Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’, New-York, 2006, 141.  
485 Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, Federal 
Judical Center , 2001, p. 8.   
486 Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, Federal 
Judical Center , 2001, p. 9.   
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TavianTi poziciebis prezentacias axdenen maT mierve Seqmnili kolegiis 

winaSe. kolegiaSi Sedian mxareTa warmomadgenlebi, magram process 

xelmZRvanelobs neitraluri piri. am dros xdeba mtkicebulbebis 

daCqarebuli gziT gamokvleva, ris Semdegac grZeldeba msjeloba 

SeTanxmebis SesaZleblobebze. SesaZloa, mxareebma kolegisaagan 

damoukideblad, daxurul kars miRmac gaagrZelon msjeloba. miRweuli 

SeTanxmeba unda daadasturon kolegiaSi Semavalma pirebma, romlebic, 

rogorc wesi, mxareebad myofi kompaniebis direqtorebi arian. Mini-Trial 
saWiroeba imaSi mdgomareobs, rom didi kompaniebis absoluturi 

umravlesoba davis warmoSobis Semdeg saqmes maSinve amisamarTebs 

advokatTan, an momsaxure iuridiul firmasTan. arada zogjer modave 

mxareebis xelmZRvanelebi imdenad kargad icnoben urTierTobis mTel 

istorias da imdenad mWidro kavSirSia konfliqti maT yoveldRiur 

saqmianobasTan, rom orive mxaris xelmZRvanelobaze da warmomadgenlobaze 

uflebamosili pirebis aqtiuri monawiloeba konfliqtis gadawyvetaSi 

SesaZlebels xdis gaWianurebuli sasamarTlo procesebis Tavidan 

acilebas.487  

xSirad	  Mini-Trial	  dros mxareTa warmomadgeneli advokatebi gamodian ara 

neitraluri mesame piris, aramed mxareTa umaRlesi donis warmomadgenlebis 

TandaswrebiT. M rogorc wesi, mosmena mkacrad konfidencialuria. 

advokatebs gansazRvruli aqvT dro, romlis ganmavlobaSic unda 

warmoadginon sakuTari pozicia. Aam dros mesame neitraluri mxaris 

daswreba savaldebulo ar aris da damokidebulia mxareTa nebaze. rogorc 

literaturaSi miuTiTeben, am formis gamoyenebiT aSS-Si gadawyda araerTi 

gaxmaurebuli dava. erTerTi davis dros ekonomiam mxolod iuridiuli 

momsaxurebis xarjebis TvalsazrisiT Seadgina aranakleb erTi milioni 

dolari.488 didi kompaniebis xelmZRvanelebi yovelTvis sargebloben 

sakuTari kompaniis iuristebis, buRaltrebis, ekonomistebis, analitikosebis 

da a.S konsultaciebiT. aseTi didi raodenobis adamianebTan muSaoba da maT 

mier warmodgenili gansxvavebuli ideebi, rac saboloo jamSi 

xelmZRvanelis gadawyvetilebaze axdens gavlenas, Zalian arTulebs 

neitraluri piris muSaobas. davis alternatiuli gadawyvetis es forma 

saSualebas iZleva Tavidan iqnes acilebuli aseTi problemebi. Aam dros 

kompaniebis xelmZRvanelebi, urTierToben mxolod neitralur pirTan da ise 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
487 Rissel, Jörg,/Wagner, Christof,  Mediation im Wirtaschaftsrecht, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.580-581.  
488Bühring-Uhle, Christian, (and for the second edition, Lars Kirchhoff  and Gabriele Scherer with a  foreword by 
William W. Park) Arbitration and Mediation in International Business,  ‘’Kluwer Law International,’’ 2006,  p. 195-196.   
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iReben gadawyvetilebebs.489	   	   sasamarTlos mier organizebuli minitrial dros 
TiToeuli mxare mokled warmoadgens pozicias mxareTa im 

warmomadgenlebis winaSe, romlebsac morigebaze aqvT uflebamosileba. 

mosamarTles, an nebismier mesame pirs SeuZlia uxelmZRvanelos 

molaparakebebs, Tu mas aseTi TxovniT mimarTes  da mxareebma ukve 

Camoayalibes poziciebi. am SemTxvevaSi mizani is aris, rom saqmis 

garemoebebi cnobili gaxdes TiToeuli mxaris gadawyvetilebaze 

uflebamosili pirisaTvis (magaliTad, didi korporaciebis ufrosi 

aRasrulebeli menejerebi, romlebic SesaZloa ar iyvnen saTanadod 

informirebulni davis gadawyvetisaTvis mniSvnelovani garemoebebis 

Sesaxeb).490  

Fact-Finding	   -‐-‐	   rodesac davis sagans Seadgens rTuli teqnikuri, an 

mecnieruli sakiTxi, mxareebi cdiloben es dava gadawyviton neitraluri da 

Sesabamis dargSi kvalificiuri piris (Fact-finder)	  daxmarebiT. saerTaSoriso 

praqtikaSi miRebulia eqspertis daniSvna eqspertizis saerTaSoriso 

centris wesebis Sesabamisad. es centri Seiqmna saerTaSoriso savaWro 

palatis mier 1976 wels im mizniT, rom saerTaSoriso komerciuli 

garigebebis dadebisa da davebis gadawyvetis dros SesaZlebeli yofiliyo 

kompetenturi da neitraluri eqspertizis Catareba teqnikur, samarTlebriv, 

ekonomikur da sxva sakiTxebze. centri mxareebs sTavazobs eqspertebis 

kandidaturebs, maTi survilis SemTxvevaSi TviTon niSnavs eqspertebs da 

axorcielebs eqspertis mier Sesabamisi daskvnis Sedgenis procesis 

administrirebas.491 

Early Neutral Evaluation (ENE) --  saTaves iRebs US District Court for the Northern 
District of California mier ganxorcielebuli modeluri proeqtidan, romelic 

Seexeboda davis gadawyvetis alteranatiuli saSualebebis danergvas.492 Early 
neutral evaluation	   	   dros konfidencialur mosmenaze, romelsac eswrebian 

advokatebi da maTi klientebi, neitraluri mesame piri ismens mxareTa 

poziciebs saqmesTan dakavSirebiT da Semdeg mxareebs aZlevs miukerZoebel 

Sefasebas maTi poziciebis Zlieri da susti mxareebis Sesaxeb. Semfasebeli 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
489 Jenkins, Jane/Stebbings Simon, Interanational construction arbitration law, Arbitration context series, ‘’Kluwer law 
international,’’ Alphen aan de Rijn, 2006, p.136.   
490 Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, Federal 
Judical Center , 2001, p. 9.   
491 Bühring-Uhle, Christian, (and for the second edition, Lars Kirchhoff  and Gabriele Scherer with a  foreword by 
William W. Park) Arbitration and Mediation in International Business,  ‘’Kluwer Law International,’’ The Hague, 2006,  
p. 197-198.  
492	   Rissel, Jörg,/Wagner, Christof,  Mediation im Wirtaschaftsrecht, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.583. 
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anu evaluator, romelic, rogorc wesi, mocemul sferoSi dasaqmebuli da 

gamocdili advokatia, aseve SeiZleba exmarebodes mxareebs saboloo 

SeTanxmebis miRwevaSi. ADR –is es forma gamoiyeneba ara imdenad saboloo 

SeTanxmebisaTvis, aramed imisaTvis, rom  mxareebma ukeT gaacnobieron 

sakuTari interesebi, rac procesis warmarTvas ufro aadvils.493 ENE 
amerikuli marTlmsajulebis ganuyofeli nawilia, inglisSi da uelsSi mas 

SedarebiT iSviaTad iyeneben. rogorc ukve aRiniSna, ADR es forma 

gulisxmobs sasamarTlos mier daniSnuli, an mxareTa mier arCeuli 

damoukidebeli piris aqtiur TanamSromlobas mxareebTan, saWiroebis 

SemTxvevaSi e.w Case Management Plan-is SemuSavebas da Tu es SesaZlebelia, 

mxareTa SeTanxmebisaTvis xelis Sewyobas.494 am dros xdeba davis gadawyvetis 

perspeqtivebis winaswari Sefaseba mocemul sferoSi cnobili da 

aRiarebuli iuristis mier, romelic daaxloebiT ori saaTis ganmavlobaSi 

usmens mxareebsa da maT advokatebs, aanalizebs faqtobriv garemoebebs, 

samarTlebriv Sefasebebs da cdilobs maTi poziciebis Sejerebas. Semdeg is 

iTxovs garkveul dros da wers Tavis samarTlebriv daskvnas, romelsac 

gadawyvetilebis formas aqvs. ‘’gadawyvetilebaSi’’ neitraluri mesame piri 

asabuTebs Tavis pozicias. dabrunebis Semdeg is ekiTxeba mxareebs, xom ar 

surT rom SeTanxmdnen. Tu mxareebi ar SeTanxmdebian, is acxadebs Tavis 

‘’gadawyvetilebas’’ da misi gaTvaliswinebiT kvlav mouwodebs mxareebs 

SeTanxmebisaken. rogorc doqtrinaSi aRniSnaven, Tavad proceduraSi axali 

araferia da SeiZleba iTqvas, rom banaluric kia, Tumca uCveulod 

mniSvnelovania is Sedegebi, romelsac am formis gamoyenebiT mxareebi 

aRweven. statistikis mixedviT, mxareTa 25% rigdeba ‘’gadawyvetilebis’’ 

gamocxadebamde.495  warmatebis saidumlo albaT imaSi mdgomareobs, rom am 

proceduris gavlis dros mxareebi erTgvarad gadian sasamarTlo procesis 

repeticias da cocxlad SeigrZnoben, rogor SeiZleba ganviTardes 

movlenebi. garda amisa, neitralur pirebad xSirad gamodian pensioneri 

mosamarTleebi,496 rac mxareebs afiqrebinebs, rom moqmedi mosamarTleebic 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
493 Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, Federal 
Judical Center , 2001, p. 9.   
494 Kallipetis, Michael,/Ruttle, Stephen,/  Better Dispute Resolution –The Development and Practice of Mediation in the 
United Kingdom Between 1995 and 2005, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’,  New-York, 2006, 
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495 Rissel, Jörg,/Wagner, Christof,  Mediation im Wirtaschaftsrecht, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.583-584.  
496 Rissel, Jörg,/Wagner, Christof,  Mediation im Wirtaschaftsrecht, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.584.  
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daaxloebiT iseve moiqcevian davis gadawyvetis dros. amitom zedmeti 

xarjebis gaRebis gareSe morigebaze fiqri maTTvis gacilebiT ufro 

misaRebi xdeba. 

saboloo jamSi Early-Neutral-Evaluation	   gulisxmobs Sesabamisi sferos 

specialistis mier mxareTa Soris arsebul  sadao sakiTxebze daskvnis 

(gadawyvetilebis) momzadebas, romelic ar aris savaldebulo 

mxareeebisaTvis.497 am dros neitraluri mesame piris avtoriteti da misi 

profesionalizmi konkretul sferoSi xels uwyobs mxareebs davis 

morigebiT dasrulebaSi. 

Early neutral evaluation	   	  yvelaze xSirad gamoiyeneba kompleqsuri xasiaTis 

rTul davebSi. agreTve davebSi, romlebic exeba motyuebas, 

arakeTilisndisier moqmedebebs, sabanko, bunebis dacvis, saavtoro, 

sapatento da savaWro niSnebTan dakavSirebul sakiTxebs, aseve Sromis 

davebs498.     

Multi Step ADR --- aSS-Si gansakuTrebiT rTuli da xangrZlivi 

urTierTobidan gamomdinare davebis gadawyvetis erTerT saukeTeso 

saSualebad iTvleba e.w. wise man procedure.  zogjer mas aseve uwodeben 

progressive negotiation or mutual escalation. es forma yvelaze xSirad gamoiyeneba 

navTobisa da gazis industriaSi warmoSobili davebis mosawesrigeblad da 

moicavs ramdenime etaps. Tavidan sadavo sakiTxebis SeTanxmebas cdilobs 

partnership committee,  romelic mxareebis warmomadgenlebisagan Sedgeba da 

yoveldRiurad akvirdeba teqnologiur da sxva saxis procesebs, romlebsac 

kavSiri aqvT davis saganTan. Tu am etapze davis gadawyveta ver moxerxda, 

maSin saqmeSi erTvebian modave kompaniebis xelmZRvaneli pirebi, romlebsac 

uSualo Sexeba aqvT konkretuli proeqtis ganxorcielebasTan. drois mcire 

monakveTSi (rogorc wesi 30 dReSi) maT unda gaakeTon Sesabamisi daskvnebi 

da dasaxon uTanxmoebis aRmofxvris gzebi. Tu es etapic warumatebeli 

aRmoCnda, maSin mxareebi gadadian mesame etapze. rogorc wesi, es etapi 

gulisxmobs saarbitraJo ganxilvas. arbitraJis mier miRebuli 

gadawyvetilebiT dava sabolood sruldeba. gadawyvetileba savaldebuloa 

yvela mxarisaTvis.499 

Summary Jury Trial -- warmoadgens davis gadawyvetis alternatiul 

saSualebas, romlis drosac e.w. ‘’Jiuri’’ Tavisi sasamarTlo analogis 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
497 Jenkins, Jane/Stebbings Simon, Interanational construction arbitration law, Arbitration context series, ‘’Kluwer law 
international,’’ Alphen aan de Rijn, 2006, p. 137.  
498  Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, Federal 
Judical Center , 2001, p. 43.  
499 Menkel-Meadow, Carrie J./Porter Love, Lela/ Schneider, Andrea Kupfer/Sternligt, Jean, R.  Dispute Resolution 
Beyond the Adversarial Model, ‘‘Aspen Publishers,‘‘ New-York, 2005, p.45.  
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msgavsad usmens mxareTa warmomadgenlebis mosazrebebsa da mtkicebulebebs 

drois Zalian mcire monakveTSi (gansxxvavebiT droSi gawelili sasamarTlo 

procesebisagan) da amis Semdeg gamoaqvs ‘’gadawyvetileba,’’ romelic 

mxareebisaTvis savaldebulo ar aris, magram SeiZleba iqces momavali 

SeTanxmebis impulsad da misi gamoyenebiT moxdes poziciebis daaxloeba. am 

formas iSviaTad iyeneben misi siZviris gamo (Jiuris inscenireba arc ise 

advili saqmea). misi gamoyeneba ZiriTadad maSin xdeba, rodesac davis sagnis 

Rirebuleba sakmaod maRalia, xolo mxareTa poziciebi ki – erTmaneTisagan 

diametralurad gansxvavebuli. ‘’Jiuris’’ gadawyvetileba savaldebulo ar 

aris, Tumca is aZlevs maT SesaZleblobas gaiTvaliswinon, rogori SeiZleba 

iyos namdvili Jiuris gadawyvetileba da rogor SeiZleba aisaxos is maT 

interesebze. amaze dafiqreba  iZleva SesaZleblobas, rom mxareebma uari 

Tqvan gaWianurebul procesebze da kompromisze wavidnen.500 

Summary jury trial and summary bench trial erTmaneTisagan gansxvavdeba 

procesis dros Jiuris monawileobiT an aramonawileobiT. sasamarTlo 

procesis msgavsi proceduris dros, romelsac mosamarTle Tavmjdomareobs, 

TiToeuli mxare mokled warmoaCens saqmeze sakuTar pozicias. maTi 

gamosvlebi eyrdnoba mtkicebulebebs, garda mowmeTa Cvenebebisa (am dros 

mowmeTa dakiTxva ar xdeba). mas Semdeg, rac mxareeebi miiReben sasamarTlos, 

an Jiuris savaraudo verdiqts, maT SeuZliaT es verdiqti aqcion TavianTi 

samomrigeblo molaparakebebis sagnad, an uari Tqvan amaze da moiTxovon 

sasamarTlo procesis gamarTva. es forma umetesad gamoiyeneba mas Semdeg, 

rac sasamarTlos ukve damTavrebuli aqvs mtkicebulebaTa gamokvleva. (aSS-

Si procesis am stadias advisory uwodeben) 501 

sasamarTlo ADR aSS-Si SeiZleba iyos savaldebulo da fakultaturi 

(Voluntary vs. Mandatory Referrals to ADR). am klasifikaciis ZiriTadi kriteriumi 

ADR- is gamoyenebis meTodia. Tu mosamarTle ADR-‐	   is gamoyenebis 

gadawyvetilebas iRebs mxareTa TanxmobiT, es aris fakultaturi, anu 

mxareTa nebaze damokidebuli ADR.	   Tu  mxareeebis monawileoba ADR-	   is 
procesSi moiTxoveba mosamarTlis mier, misi individualuri brZanebis, an 

sasamarTlos mier damtkicebuli wesebis Sesabamisad, romelTa Tanaxmadac 

garkveuli tipis saqmeebze aucileblad unda Catardes  ADR-	  is procedura, 
maSin saxezea ~fardobiTad~ (presumptively)	    savaldebulo ADR.	   ~fardobiTi~ 

imitom, rom mxareeebs nebismier dros SeuZliaT moiTxovon ADR-	   is 
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procesis Sewyveta da davis ganxilva sasamarTlos mier.502 amerikuli 

samoqalaqo procesis erTiani sistemis ararsebobis gamo kanoni 

sasamarTloebs udgens mxolod minimalur standartebs, romelTa 

gamoyenebac SesaZlebelia da aniWebs maT uflebas daakisron mxareebs 

mediaciis procesSi monawileobis valdebuleba. (Mandatory ADR).503 amerikul 

doqtrinaSi miuTiTeben mediaciis procesis dawyebasTan dakavSirebiT 

mxareTa iZulebis (Coercion) mizanSewonilobis Sesaxeb. aseTi iZulebis 

magaliTebad asaxeleben mosamarTleebis daJinebul rCevas, raTa mxareebi 

miusxdnen molaparakebis magidas. amis gakeTeba mediatorsac SeuZlia. is 

miuTiTebs mxareebs, ra SeiZleba mohyves sasamarTlos, an arbitraJis mier 

gadawyvetilebis gamotanas da rogor SeuZliaT maT erToblivad aicilon 

ormxrivad arasasurveli Sedegebi.504 iZulebis, rogorc terminis gamoyeneba 

am SemTxvevaSi mainc ar SeiZleba sworad CaiTvalos, vinaidan wminda 

samarTlebrivi TvalsazrisiT es aris ara iZuleba, aramed mediaciis 

procesis xelSewyoba, vinaidan Tu mxareebi moiTxoven, sasamarTlos ar 

SeuZlia uari uTxras maT gadawyvetilebis gamotanaze.  

roca saubaria ADR-‐is savaldebulobaze, nebismier SemTxvevaSi 

igulisxmeba TviT procesSi monawileobis aucilebloba da ara Sedegis 

miRebis savaldebuloba.	   im SemTxvevaSic ki, roca ADR	   	   gamoyeneba 

mxareTaTvis savaldebuloa sasamarTlos mier damtkicebuli Sesabamisi 

wesebi Tanaxmad – es procedura Tavis bunebiT mainc aramboWavi xasiaTisaa. 
505 

amerikul doqtrinaSi mocemulia saqmeebis sakmaod vrceli CamonaTvali, 

romelTa mimarTac arsebobs Sesabamisi rekomendaciebi ADR-‐is ama Tu im 

formis gamoyenebasTan dakavSirebiT. aqve unda aRiniSnos, rom erTiani 

recepti, romelic yovelTvis misaRebi iqneba, ra Tqma unda, ar arsebobs. 

pirvel rigSi mniSvnelovania procesis romel stadiaze xdeba ADR-‐is 
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alternativer Konfliktlösungsmechanismen in das Zivilvervahrensrecht, in: Zeitschrift für Zivilprozess International, 
9.Band.2004,  “Carl Heymann“, Köln, 2005, s.384. 
504 Roehl, Janice A./Cook, Royer, F.  Mediation in Interpersonal Disputes: Effectivness an Limitations, in: Kressel, 
Kenneth,/ Pruitt, Dean,G. Mediation Research The Process and Effectivness of Third Party Intevention, ‘‘Jossey-Bass 
Publishers’’, San-Francisco, London, 1989, p.45. 
505 ix. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p. 49.  
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inicireba, amave dros, SeiZleba Sedegi gamoiRos ramdenime alternatiuli 

formis kombinaciurma gamoyenebam.506  

mboWavi da aramboWavi (Binding vs. Nonbinding)	   ADR	   erTmaneTisagan 

gansxvavdeba ADR-	   is proceduris samarTlebrivi Sedegebis mixedviT. 

federaluri sasamarTloebis mier organizebuli ADR, rogorc wesi, 

aramboWavia. es imas niSnavs, rom mxareeebi SezRudulni ar arian am 

proceduris SedegebiT, garda im SemTxvevisa, roca isini Tavad eTanxmebian 

am Sedegebis savaldebulobas. kvazisasamarTlo formebis gamoyenebis dros 

(magaliTad arbitraJi da Summary jury trial) miRebuli gadawyvetileba mxolod 

maSin aris savaldebulo, Tu mxareebi daeTanxmebian mas. mediaciis procesis 

gamoyeneba zrdis morigebis Sansebs da ar avaldebulebs mxareebs 

aucileblad gaakeTon es. SeTanxmebis miRweva mTlianad modaveTa nebazea 

damokidebuli. magaliTad, maT SeuZliaT winaswar SeTanxmdnen, rom 

SeboWilni iqnebian arbitraJis mier miRebuli gadawyvetilebiT, magram aseTi 

~mboWavi~ iniciativa mxolod mxareebisgan unda modiodes. sasamarTlos, an 

molaparakebebSi monawile mesame pirs amis ufleba ar aqvs.  

klasifikaciis kidev erTi varianti gulisxmobs interesze dafuZnebuli 

da uflebaze dafuZnebuli (Interest-based vs Rights-based) ADR	   arsebobas.507 

interesze dafuZnebuli ADR-	   is dros pirvel planze wamoweulia mxareTa 

interesebi, xolo maTi uflebebis iuriduli safuZvlebi da samarTlebrivi 

Sefasebebi ukana planze inacvlebs. aseTi formis magaliTia mediacia, 

rodesac aqcenti gadatanilia mxareTa survilebze da ara aimaze, ramdenad 

gamarTulia maTi moTxovna iuridiulad. uflebaze dafuZnebuli  	  ADR-	   is 
dros piriqiT, didi mniSvneloba eniWeba saqmeSi arsebul mtkicebulebebs da 

maT samarTlebriv Sefasebas. amis realuri magaliTia arbitraJi, rogorc 

ADR-	   is erTerTi forma. saarbitraJo ganxilva samarTlebrivi Sefasebis 

gareSe warmoudgenelia. SesaZlebelia ADR-‐	   is gamoyenebis dros es 

klasifikacia ar iyos daculi da gamoyenebuli forma CaiTvalos rogorc 

uflebaze, aseve interesze dafuZnebulad. aseTi sinTezuri midgoma 

damokidebulia rogorc TviT ADR-	   is formaze, aseve neitraluri mesame 

piris moqmedebis stilze (magaliTad, zogierTi mediatori sakmaod xSirad 

apelirebs savaraudo samarTlebriv Sedegze, romelic dadgeba,  Tu mxareTa 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
506 ix. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p. 47.  
507  Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, Federal 
Judical Center , 2001, p. 10.    
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Soris SeTanxmeba ar Sedgeba).508 sasamarTlo mier mxardaWerili mediaciis 

dros aSS-Si sasamarTlo wyvets mediaciis romeli forma iqnes 

gamoyenebuli. magaliTad, kaliforniis erTerTma sasamarTlom winaswar 

daadgina, rom saojaxo davebze mediacia unda gaimarTos co-mediation formiT 

da mas aucileblad ori mediatori -- erTi qali da erTi mamakaci unda 

uZRvebodes.509	  literaturaSi xSiria ganzogadebis mcdelobebi, Tumca ADR-is 
gamoyeneba mainc uaRresad individualuri proceduraa. zogierTi 

mosamarTle StatebSi sakmaod skeptikurad uyurebs mxareTa TanxmobiT 

SerCeuli ADR-‐is formis gamoyenebas. rogorc wesi, mosamarTleTa 

aRniSnuli kategoria miuTiTebs, rom mxaris Tanxmoba ADR-‐is ama Tu im 

formis gamoyenebaze yovelTvis rodia ganpirobebuli saboloo SeTanxmebis 

miRwevis surviliT. am dros mxares SeiZleba amoZravebdes saqmis 

gaWianurebis, an meore mxarisaTvis damatebiTi xarjebis dakisrebis 

interesi.510  

gamoiyenos Tu ar gamoiyenos ADR	    -- zogierTi mosamarTle wyvets 

yoveli konkretuli saqmis garemoebebis gaTvaliswinebiT. aris SemTxvevebi, 

rodesac sasamarTlo  amtkicebs Sesabamis proceduras da adgens garkveuli 

saxis saqmeebis mimarT ADR-‐	   is gamoyenebis savaldebulebas. am dros 

sasamarTlom unda gaiTvaliswinos, ramdenad SeZlebs misi Sesabamisi 

personali aucilebeli pirobebis Seqmnas.   ADR-	   is Sesaxeb 1998 wlis 

kanoni adgens, rom TiToeulma sasamarTlom unda daniSnos ADR-	   is 

gamoyenebaze da Sesabamisi programis ganxorcielebaze uflebamosili piri. 

maT sakmaod didi rolis TamaSi SeuZliaT ADR-‐	   is procesis Sedegianad 

warmarTvaSi.511 mxareebma kargad unda gaacnobieron ADR-	   is dadebiTi da 

uaryofiTi mxareebi. am mizniT mosamarTle xSirad TviTon uxsnis maT ADR-‐	  
is raobas, an avalebs sasamarTlos Sesabamis Tanamdebobis pirs, ganumartos 

mxareebs am procesis arsi da upasuxos maT yvela SekiTxvas.512 zogierT 

SemTxvevaSi sasamarTloebi cdiloben ADR-‐	   is gamoynebas ara yovel 

konkretul SemTxvevaSi, aramed obieqturi kriteriumebis safuZvelze. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
508 Sdr. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p. 10.    
509 Kulms, Rainer,  Alternative Streitbeilegung durch Mediation in den USA, in: Hopt, Klaus,J./Steffek, Felix,  
Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.440.  
510 Sdr. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p. 52.  
511 ix. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p. 11.    
512  ix. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p. 13.    
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gavrcelebuli mosazrebis Tanaxmad, aseTi obieqturi kriterumi SeiZleba 

iyos miyenebuli zianis odenoba, an faqtobrivi garemobebi, rasac xSirad ar 

eTanxmebian im safuZvliT, rom am dros ikargeba individualuri Sefasebis 

SesaZlebeloba da rTuldeba dadgena, ramdenad Seesabameba saqme ADR-‐	   is 
specifikas da ramdenad mosalodnelia, rom am formebis gamoyenebiT 

mxareebi SeTanxmebas miaRweven.513  

im mxareebis mimarT, romlebsac hqondaT SeTanxmebis mcdeloba da amas 

ver miaRwies, aRar unda hqondes adgili ADR-‐	   is proceduris gamoyenebas, 
Tumca es yovelTvis ase ar aris. arSemdgarma SeTanxmebam SeiZleba 

mxareebze dadebiTadac ki imoqmedos(?). savsebiT SesaZlebelia, rom 

mxareeebs, romlebic gaixlarTnen maTi davis samarTlebriv da praqtikul 

mxareebSi, sWirdebodeT kidec neitraluri mesame piri, romelic daexmareba 

maT ufro realurad aRiqvan arsebuli viTareba da miiRon adekvaturi 

gadawyvetilebebi.514 

aSS-is yvela distriqtis515 sasamarTlo valdebulia daniSnos, 

TanamSromeli, romelic kargad erkveva ADR –is praqtikul sakiTxebSi. man 

unda ganaxorcielos administrireba da zedamxedveloba, SeimuSaos 

mosazrebebi  ADR –is programasTan dakavSirebiT da a.S. aseTi piri 

SeiZleba pasuxismgebeli iyos im advokatebis  SerCevaze da momzadebaze, 

romlebmac monawileoba unda miiRon rogorc mediatorebma (neutrals) da 

arbitrebma  ADR –is sasamarTlo programis ganxorcielebis procesSi.516  

federaluri iusticiis centri (Federal Judical Center)	   da aSS-is 

sasamarTloebis administraciuli ofisi uflebamosilni arian daexmaron 

sasamarTloebs  ADR –is individualuri programebis Seqmnasa da maT 

gaumjobesebaSi ukve warmatebuli programebis praqtikuli gamocdilebis 

gaziarebis gziT. es organizaciebi axorcieleben yovelgvar mxardaWeras 

saTanado wesiT.517  

nebismieri distriqtis sasamrTlos ufleba aqvs samoqalaqo davaTa 

gansazRvruli kategoriis mimarT gamoricxos ADR –is proceduris 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
513 ix. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p. 21.  
514Sdr. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p.30.   
515 ‘’distriqti’’ am SemTxvevaSi inglisuri enis kalkia, Tumca mimaCnia, rom umjobesi iqneba, 
Tu administraciul-teritoriuli erTeulis saxelebs Targmnis gareSe miviRebT. misTvis 
‘’raionis’’ an ‘’regionis’’ darqmeva ver iqneboda koreqtuli.  
516 United  States Code $ 651 (d) vuTiTeb: Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical 
Management of Cases in ADR, Federal Judical Center , 2001,  p.136. mixedviT. 
517 United  States Code $ 651 (f) vuTiTeb: Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical 
Management of Cases in ADR, Federal Judical Center , 2001,  p.137. mixedviT. 
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gamoyeneba da gansazRvros saqmeTa wre, romlebTan dakavSirebiTac  ADR –is 

gamoyeneba ver CaiTvleba mizanSewonilad. aseTi gadawyvetilebis misaRebad 

aucilebelia Sesabamisi konsultaciebi am distriqtis baristerebTan.518 

aSS-is nebismieri distriqtis sasamarTlos SeuZlia kanonis Sesabamisad 

damtkicebuli lokaluri wesebis mixedviT neba darTos ADR	  is gamoyenebaze 
samoqalaqo davaTa gadawyvetis dros, maT Soris gakotrebis procesSi, rac 

SesabamisobaSi unda iyos kanonis moTxovnebTan. arbitraJis gamoyeneba ADR-‐
is formiT dasaSvebia mxolod knoniT pirdapir gaTvaliswinebul 

SemTxvevebSi. aSS-is nebismieri distriqtis sasamarTlo SeimuSavebs da 

ganaxorcielebs ADR –is sakuTar programas, rac SesabamisobaSi unda iyos 

kanonis Sesabamisad damtkicebul lokalur wesebTan. sasamarTloebma xeli 

unda Seuwyon ADR –is popularizacias TavianT samoqmedo teritoriaze.519  

erTerTi gavrcelebuli mosazrebis Tanaxmad, gakotrebis sasamrTloebs 

SeuZliaT ixelmZRvanelon Sesabamisi sasamarTlos mier SemuSavebuli ADR –

is programiT, imdenad ramdenadac gakotrebis sasaarTloebi Sedian 

distrqitis sasamarTlos struqturaSi. miuxedavad gansxvavebuli 

mosazrebebisa, sadavo ar aris, rom gakotrebis sasamarTloebma unda 

isargeblon ADR –is gamoyenebis uflebiT. sasamarTloTa umravlesoba 

sargeblobs am uflebiT da iyenebs an Sesabamisi distriqtis sasamarTlos 

programas, an ad hoc wesiT wyvets ADR –is gamoyenebis sakiTxs.520  

sasamarTlo iTxovs mxareebisagan, rom procesis yvelaze mosaxerxebel 

stadiaze gamoyenebuli iqnes ADR –is procedura. yvela distriqtis 

sasamarTlo uzrunvelyofs samoqalaqo procesis mxareebs minimum erTi ADR 

–is proceduriT, romelic moicavs Early Neutral Evaluation,	   mediation, minitral,	  da 
arbitration. nebismieri distriqtis sasamarTlo, romelic irCevs ADR –is 

proceduris gamoyenebas, uflebamosilia gaakeTos aseTi arCevani mediacias, 

Early Neutral Evaluation	   da (Tu mxareebi Tanaxmani arian) arbitraJs Soris.521  

garda amisa, nebismieri distriqtis sasamarTlo, romelic nebas rTavs ADR –

is proceduris gamoyenebaze, valdebulia uzurnvelyos mediatorTa 

xelmisawvdomoba mxareebisaTvis. yvela sasamarTlo TviTon gansazRvravs 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
518 United  States Code $652 (b) vuTiTeb: Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical 
Management of Cases in ADR, Federal Judical Center , 2001, p.137. mixedviT.  
519United  States Code $651 (b) vuTiTeb: Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical 
Management of Cases in ADR, Federal Judical Center , 2001, p.136. mixedviT. 
520 Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, Federal 
Judical Center , 2001, p. 5.  
521 United  States Code $ 652 (a) vuTiTeb: Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical 
Management of Cases in ADR, Federal Judical Center , 2001,  p.137. mixedviT. 
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mediatorTa siebSi pirebis Seyvanis procedurasa da kriteriumebs. 522 

distriqtis sasamarTlo valdebulia uzrunvelyos ADR –is proceduris 

konfidencialuroba.523  

yvela piri, roemlic  monawileobs ADR –is proceduris 

ganxorcielebaSi, saTanado doneze momzadebuli unda iyos. am miznisaTvis 

sasamarTlos sxva pirebTan erTad SeuZlia gamoiyenos rogorc magistrati 

mosamarTleebi, romlebsac eqnebaT momzadebis Sesabamisi done, aseve 

profesionali mediatorebi kerZo seqtoridan, an nebismieri sxva pirebi, 

romlebsac gavlili aqvT treiningi da SeuZliaT monawileoba miiRon ADR –

is proceduraSi rogorc profesionalma mediatorebma. maTi 

diskvalifikaciisas erTerT mniSvnelovan safuZvlad iTvleba profesiuli 

pasuxismgeblobis standartebi, romelsac yvela zemoT CamoTvlili piri 

unda akmayofilebdes.524 

gavrcelebuli mosazrebiT, mediatoris saqmianoba unda Seesabamebodes 

keTilsindisierebis maRal standartebs (high standarts of integrity).525 amitomacaa, 
rom mediatoroba da mediatorTa siaSi Sesvla sakmaod maRali prestiJis 

iuristebisa Tu sxva profesiis admanebisaTvis aris xelmisawvdomi. rac 

ufro maRalia aseTi piris reputacia, miT maRalia misi anazRaureba. 

mediatorTa siaSi piris Seyvanis upirobo safuZvelia samarTalSi Sesabamisi 

ganaTlebis (xarisxis) da praqtikis qona. amave dros, am siaSi advokatebis 

Seyvana yvelaze gavrcelebul SemTxvevas warmoadgens, Tumca TavisTavad 

siaSi Seyvanis faqti maTi warmatebuli saqmianobis garantiad ar 

ganixileba.526  

gadamdgar mosamarTleebs sakmaod didi rolis TamaSi SeuZliaT Early 
Neutral Evaluation dros. maTi profesionalizmi da gamocdileba am SemTxvevaSi 

aucileblad fasdeba, magram es sakmarisi ar aris. nebismier pirs gavlili 

unda hqondes saTanado momzadeba, rac mediatorad muSaobis winapirobas 

warmoadgens.527 aSS-is kanonmdebloba (1998 wlis	   	  ADR-‐is aqti) iTvaliswinebs 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
522 United  States Code $653 (a) vuTiTeb: Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical 
Management of Cases in ADR, Federal Judical Center , 2001, p.138. mixedviT.   
523 United  States Code $652 (c) vuTiTeb: Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical 
Management of Cases in ADR, Federal Judical Center , 2001,  p.138. mixedviT.   
524 United  States Code $653 (b) vuTiTeb: Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical 
Management of Cases in ADR, Federal Judical Center , 2001, p.138. mixedviT.   
525 Sdr. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p. 73.  
526 Sdr. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001,  p. 74.  
527 Sdr. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p. 75.  
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magistrati mosamarTleebisaTvis saTanado treiningebis Catarebis Semdeg 

maTi mediatorebad gamoyenebis SesaZleblobas.528 

sasamarTlom unda uzrunvelyos arbitrebisa da mediatorebis Sromis 

anazRaureba dadgenili wesiT. aseve aSS-is sasamarTloebis 

administraciuli ofisis direqtoris mier dadgenili wesiT distriqtis 

sasamarTlos SeuZlia aanazRauros mediatorebisa da arbitrebis transpor-

tirebis xarjebi.529 

zogierTi distriqtis sasamarTlos programa savaldebulod acxadebs 

ADR-‐is procesSi advokatebis monawileobas, zogierTi ki mTeli rigi 

mizezebis gamo moiTxovs procesSi TviT mxaris, an im piris CarTvas, 

romelsac aqvs mxaris saxeliT gadawyvetilebis miRebis sruli 

uflebamosileba (magaliTad --- iuridiuli pirebis SemTxvevaSi 

direqtorebi). miiCneva, rom uSualod mxareTa monawileoba procesSi ufro 

aadvilebs SeTanxmebis miRwevas.530 Aaqve unda aRiniSnos, rom  

arapraqtikulad iTvleba mxareTa daswreba procesze, sadac modave piri 

kolegiuri organoa (magaliTad, direqtorebis bordi an qalaqis sabWo).531  

aSS-Si damkvidrebuli praqtikis Tanaxmad, Tu mxaris mier ama Tu im 

Tanxis gadaxda sadazRvevo kompaniis Tanxmobazea damokidebuli, maSin 

aucilebelia am proceduraze sadazRvevo kompaniis daswreba da misi 

monawileoba  ADR-‐is proceduraSi. Ees ZiriTadad maSin xdeba,  roca 

sadazRvevo kompaniazea damokidebuli, SeZlebs Tu ara mxare konkretuli 

SeTanxmebiT gaTvaliswinebuli Tanxis gadaxdas, Tuki aseTi SeTanxmeba 

Sedga, anu eqneba Tu ara mxares SesaZlebloba daafinansos miRweuli 

SeTanxmeba (ability to fund a settlement).532  
rogorc wesi, universitetebisa da didi kompaniebis advokatebs, 

iSviaTad aqvT morigebaze Sesabamisi uflebamosileba, vinaidan miTiTebuli 

subieqtebis saxeliT saboloo gadawyvetilebas kolegiuri organoebi 

(bordi, sabWo) iReben. aseT dros mosamarTle advokatisagan iTxovs,  rom 

SeTanxmebaze uflebamosili piri telefoniT mainc iyos xelmisawvdomi. Tu 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
528 Sdr. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p. 75.  
529 United  States Code $ 658  vuTiTeb: Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical 
Management of Cases in ADR, Federal Judical Center , 2001, p.140-141.  mixedviT.   
530 Sdr. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p. 56-57.  
531 Sdr. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p. 58.   
532 Sdr. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p. 58.   
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SeTanxmebis sakiTxi bordma an sabWom unda gadawyvitos, maSin sasamrTlo 

gansazRvravs Sesabamis vadas.533  

zogierTi sasamarTlos lokaluri wesis Tanaxmad, mxareebi valdebulni 

arian, maTi monawileoba Sesabamis procedurebSi iyos keTilsindisieri da 

mizanmimarTuli. problema mxolod miTiTebuli kategoriebis 

abstraqtulobaSi ar mdgomareobs. CaiTvleba Tu ara keTilsindisierad 

mxare, romelmac icis Tavisi poziciis sisuste magram nebismier situaciaSi, 

maT Soris ADR-‐is  dros icavs am pozicias? ra unda CaiTvalos am dros 

misi mxridan keTilsindisierebad?534 Aam kiTxvebze calsaxa pasuxis gacema 

rTulia.  

roca mediatori sasamarTlos mier aris daniSnuli, yovelTvis Cndeba 

garkveuli eWvebi. miT umetes, Tu mediatoris daqiravebis xarjebi mxareebma 

unda aiRon sakuTar Tavze, maSin logikuria rom maT arCevaSi am pirebmac 

unda miiRon monawileoba. 535 

amerikul literaturaSi sakmaod did yuradRebas uTmoben interesTa 

konfiliqtis sakiTxs. mediators SeiZleba akavSirebdes Zveli urTierTobebi 

erTerT mxaresTan, an erTerTi mxaris advokatTan. interesTa konfiliqtis 

aRmoCena yovelTvis advili ar aris. am konfiliqtis damadasturebeli 

garemoebebi yovelTvis ~zedapirze~ ar Cans. mediatoris WeSmarit 

neitralurobas yovelTvis gadamwyveti mniSvneloba eniWeba.536  

sayovelTaod cnobilia, rom kvalificiuri mediatori honoraris gareSe 

ar muSaobs. honorari SeiZleba ganisazRvros sasamarTlos mier, an 

dadgindes Sesabamisi sabazro fasebis mixedviT (the parties must pay either a court-
set or market-rate fee.). 
 

arbitraJi, rogorc sasamarTlo mediaciis forma aSS-is samarTalSi 

 

Arbitration	   –	   gansakuTrebiT sainteresoa is garemoeba, rom amerikul 

samarTalSi arbitraJi ar Semoifargleba am cnebis klasikuri 

mniSvnelobiT. Arbitration	   sasamarTlos mier mxardaWerili davebis 

alternatiuli gadawyvetis (ADR) erTerTi formaa. sasamarTlo ADR	  ar aris 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
533 Sdr. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p. 58.   
534 Sdr. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p. 61-62.   
535 Sdr. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p. 70.  
536 Sdr. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p. 81-82.  
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kavSirSi im saarbitraJo ganxilvasTan, romelic mxareTa Soris arsebuli 

saarbitraJo SeTanxmebis safuZvelze mimdinareobs.537 am dros saarbitraJo 

mosmenas, romelsac eswrebian advokatebi da maTi klientebi, uZRveba erTi 

an sami arbitri, romlebic ismenen mxareTa argumentacias, Semdeg ki 

gamoaqvT gadawyvetileba faqtebze da gamosayenebel samarTalze 

dayrdnobiT. mxareeebs SeuZliaT daeTanxmon arbitraJis gadawyvetilebas. am 

SemTxvevaSi gadawyvetileba iqceva sasamarTlo gadawyvetilebad. winaaRmdeg 

SemTxvevaSi, mxareebs SeuZliT moiTxovon trial de novo.  ADR-‐is am formas 

yvelaze xSirad iyeneben mtkicebulebaTa arsebiTi gamokvlevis Semdeg (core 
discovery). mowmeebis dakiTxva ar xdeba da mtkicebulebebTan dakavSirebuli 

saproceso wesebic ufro gamartivebulad gamoiyeneba.538  

arbitraJi, rogorc sasamarTlo ADR-‐is erTerTi gavrcelebuli forma, 

aSS-Si 1988 wlidan ufro xSirad gamoiyeneba. praqtikaSi miRebulia ADR-‐is  
am formis savaldebulo da fakultaturad arbitraJad klasifikacia. 

fakultaturi, anu arasavldebulo arbitraJi saxezea, roca misi gamoyeneba 

da gadawyvetilebis iuridiuli Zala mTlianad mxareTa nebazea 

damokidebuli. savaldebulo anu e.w mandatory arbitraJi arsebobs aTi 

distriqtis sasamarTlos mier damtkicebuli programiT. aseTi valdebuleba 

am sasamarTloebs 1988 wlis kanoniT daekisraT. 1998 wlis kanoniTY 

danarCeni distrqitebis sasamarTloebisaTvis savaldebulo(mandatory) 
arbitraJis programis damtkiceba aucileblad ar miiCneva. ufro metic, 

zemoaRniSnuli aTi sasamarTlodan zogierTi praqtikulad aRarc ki 

axoricielebs am programas.539 

jer kidev 1988 wlis marTlmsajulebis aqtis Sesabamisad oci 

distriqtis sasamarTlo sargeblobda uflebamosilebiT gadaeca saqme 

gansaxilvelad arbitraJisaTvis da arbitraJi gamoeyenebina, rogorc ADR –

is erTerTi forma.540  sasamarTlos ufleba aqvs neba darTos da nebismieri 

dava gansaxilvelad gaagzavnos arbitraJSi, Tu mxareebi amaze 

SeTanxmdebian. arbitraJisaTvis davis gansaxilvlad gadacema gamoricxulia 

Tu: 1. dava Seexeba aSS-is konstituciiT daculi ZiriTadi uflebis 

darRevas. 2. iurisdqicia am davis ganxilvaze pirdapir dadgenilia kanoniT 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
537 Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, Federal 
Judical Center , 2001, p. 7.   
538 Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, Federal 
Judical Center , 2001, p. 8.   
539 Sdr. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p. 40-42.  
540 Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, Federal 
Judical Center , 2001, p. 2.  
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3. davis sagnis Rirebuleba aRemateba 150 000 aSS dolars. Tanxmoba 

arbitraJze miRebuli unda iqnas Tavisuflad da gacnobierebulad. arc 

erTi mxare ar aris SezRuduli uari Tqvas arbitraJSi monawileobaze. me-3 

punqtis miznebisaTvis sasamarTlos SeuZlia CaTvalos rom davis sagnis 

Rirebuleba ar aRemateba 150 000 aSS dolars, garda im SemTxvevisa, roca 

advokati daasabuTebs, rom davis sagnis Rirebuleba 150 000-ze metia.541  

arbitri, romlisadmic aris mimarTuli moTxovna arbitraJze, 

uflebamosilia Sesabamisi distriqtis sasamarTlos samoqmedo teritoriis 

farglebSi: 1. awarmooos saarbitraJoO mosmenebi 2. ganaxorcielos ficis 

micemisa da dadasturebebis administraciuli uzrunvelyofa 3. gamoitanos 

gadawyvetileba. yvela distriqtis sasamarTlo, romelic iZleva Tanxmobas 

arbitraJis gamarTvaze, uflebamosilia Camoayalibos standartebi 

arbitraTa sertificirebisaTvis. standartebi SeiZleba Seicavdes 

moTxovnebs, romelTa Tanaxmadac: 1. arbitrma unda miiiRos kanoniT 

gaTvaliswinebuli fici, an dadastureba. 2. nebismieri arbitris saqmianoba 

SeiZleba gaxdes misi diskvalifikaciis safuZveli. pirebi, romlebic 

saqmianoben rogorc mediatorebi, aRWurvilni arian yvela dacviTa da 

imunitetiT, rac ki SeiZleba hqondes kvazisasamarTlo funqciebiT 

aRWurvil pirs.542  

saarbitraJo gadawyvetileba mtkicebulebebTan erTad inaxeba im 

TanamSromlis mier, romlis gadawyvetilebiTac  saqme arbitraJs gadaeca. 

aseT gadawyvetilebas aqvs igive iuriduli Zala, rac sasamarTlos 

gadawyvetilebas da ZalaSi Sedis mas Semdeg, rac gasulia e.w. ‘’trial de 

novos’’ (trial de novo) moTxovnis vada. aseTi saarbitraJo gadawyvetilebis 

apelaciis wesiT gasaCivreba dauSvebelia. distriqtis sasamarTlom unda 

uzrunvelyos, rom arbitraJis gadawyvetileba ar gaxdes cnobili 

mosamarTlisaTvis, romelsac SeiZleba gadaeces es saqme gansaxilvelad, 

sanam gadawyvetileba ZalaSi ar Seva, an procesi sxvagvarad ar Sewydeba. 

saarbitraJo gadawyvetilebis sasamarTlosaTvis gadacemidan 30 dRis 

ganamavlobaSi erTerT mxares ufleba aqvs werilobiT moiTxovos ‘’trial 

de novo’’ Sesabamisi distriqtis sasamarTloSi. aseTi werilobiTi Txovnis 

Semdeg saqme ubrundeba sasamarTlos mier gansaxilvel saqmeTa sias da 

miRebuli iqneba yvela zoma saqmis ise ganxilvisaTvis, TiTqos saarbitraJo 

gadawyvetileba miRebuli arc yofila. sasamarTlos ar aqvs ufleba ‘’trial 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
541 United  States Code $ 654  vuTiTeb: Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical 
Management of Cases in ADR, Federal Judical Center , 2001, p.138-139. mixedviT.   
542 United  States Code $ 655  vuTiTeb: Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical 
Management of Cases in ADR, Federal Judical Center , 2001, p.138-139. mixedviT.   
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de novos’’ dros mtkicebulebad gamoiyenos saarbitraJo ganxilvis 

gamarTvisa da gadawyvetilebis gamotanis faqti, aseve nebismieri sxva 

garemoeba, romelic dakavSirebulia saarbitraJo ganxilvasTan, garda im 

SemTxvevisa, roca 1. mtkicebuleba dasaSvebia mtkicebulebebis Sesaxeb 

federaluri wesebis Sesabamisad an 2. mxareebi sxvagvar regulirebaze 

SeTanxmdnen.543  

 

 

$4. ramdenime rekomendacia saqarTveloSi sasamarTlo 

mediaciis ganviTarebisaTvis 
 

kerZo samarTlis sferoSi marTlmsajulebis efeqturobis amaRleba 

axali meTodebis danergvisa da Sesabamisi proeqtebis ganxorcielebis 

gareSe SeuZlebelia. unda vaRiaroT, rom sasamarTlo xelisuflebis gareSe 

mediaciisa da davis gadawyvetis alternatiuli saSualebebis gamoyeneba 

warumateblobisaTvis aris ganwiruli. Sesabamisi formebisa da 

saSualebebis arsi, mniSvneloba da daniSnuleba jer mosamarTleTa korpuss 

unda esmodes kargad, raTa man mxareTa informireba da mediaciis 

popularizacia uzrunvelyos.  

cxadia, mTeli saqarTvelos masStabiT sasamarTlo mediaciis 

gamoyenebis dagegmva da misi ganxorcieleba zedmeti riskis Semcveli 

gadawyvetileba iqneba, rom araferi vTqvaT Sesabamisi infrastruqturisa da 

finansebis moZiebasTan dakavSirebul sirTuleebze. pirvel etapze 

dasaSvebia erTi an ori sasamarTlos SerCeva, an magistrati mosamarTleebis 

gansjadobas mikuTvnebul davebze mediaciis procedurebis organizeba. 

proeqti SesaZloa SemuSavdes iusticiis umaRlesi sabWos mier da 

gulisxmobdes pirvel rigSi mosamarTleebis, Semdgom ki mediatorebis 

saTanado momzadebas da Sesabamis sasamarTloebSi saTanado 

infrastruqturis Seqmnas.  

sasamarTlo mediaciis gamoyeneba pirvel etapze dasaSvebad unda 

CaiTvalos samezoblo da saojaxo davebis dros. piloturi proeqtis 

damamTavrebel etapze koncentrirebuli gamocdilebis safuZvelze SeiZleba 

daigegmos biznesis sferoSi warmoSobili davebis mediaciis mxardaWera 

sasamarTlos mier.  

rac Seexeba administraciuli organoebis monawileobas mediaciis 

procesSi, dasawyisasaTvis mizanSewonilad ar unda CaiTvalos. mas Semdeg, 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
543 United  States Code $ 657  vuTiTeb: Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical 
Management of Cases in ADR, Federal Judical Center , 2001, p.140-141.  mixedviT.   
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rac kerZo samarTlis sferoSi Camoyalibdeba mediaciis gamoyenebis praqtika 

da kultura, SesaZlebeli gaxdeba saubari am procesSi administraciuli 

organoebis integraciaze. Ppirvel etapze sasvebiT misaRebad unda 

CaiTvalos mediaciis gamoyeneba finansTa saministros sistemaSi 

sagadasaxado davebis gadawyvetisas.  

sasamarTlo mediaciis sakanonmdeblo regulireba unda ganxorcieldes 

mxolod Sesabamisi infrastruqturis Camoyalibebis Semdeg. zogadi 

principis Tanaxmad, kanoni aregulirebs sazogadoebis wevrTa Soris 

realurad arsebul urTierTobebs, Tumca qarTul praqtikaSi xSiria 

SemTxvevebi, rodesac axlad miRebuli kanoni TviTon warmoadgens axali 

urTierTobebis warmoSobisa da ganviTarebis safuZvels. davis gadawyvetis 

alternatiul saSualebebTan mimarTebaSi pirveli midgomis gamoyeneba ufro 

misaRebad unda CaiTvalos. miT umetes, rom msoflio praqtikaSi cnobilia 

sakanonmdeblo regulirebis ararsebobis pirobebSi calkeuli proeqtebis 

ganxorcielebiT mediaciis ganviTarebisaTvis xelSewyobis faqtebi 

(magaliTad inglisi).  

winaswar Znelia Tqma, rogorc Sexvdebian qarTveli iuristebi da ara 

mxolod iuristebi aseTi proeqtis ganxorcielebas, Tumca SeiZleba 

vivaraudoT, rom davis gadawyvetis alternatiuli socialuri 

institutebisadmi qarTuli sazogadoebis tradiciuli midrekileba Tavis 

rols iTamaSebs mediaciis ganviTarebis saqmeSi. 

 

 

 

 

Tavi VI mediatori 

 
 

$1. mediatorobisa da sxva profesiuli saqmianobis 

urTierTmimarTeba 
 

mediatoroba rogorc ‘’profesia’’ sakmaod axalgazrdaa. 2007 wels 

avstriaSi mediatorTa gamokiTxvis SedegebiT Tu vimsjelebT, SesaZloa misi 

‘’damoukidebel profesiad’’ aRiarebac ki eWvis qveS dadges. gamokiTxulTa 

absuluturi umravlesoba adasturebs, rom mediatoroba maTi ZiriTadi 

saqmianoba ar aris (…. sind nebenberuflich tätig…)  da yvelaze gamocdilebic ki 
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maqsimum xuTi welia rac am saqmes misdeven.544 germanuli Berufsordnung der 
Rechtsanwälte (BORA) 1999 wlidan mediacias adokatTa profesiuli saqmianobis 

erTerT mimarTulebad aRiarebs.545  

doqtrinaSi aseve  svamen SekiTxvas, Tu mediatori aris advokati, 

auditori, an sxva profesiis mqone piri da am profesiis valdebulebebs 

kanoni aregulirebs, unda gavrceldes Tu ara es regulireba im pirebzec, 

vinc zemoaRniSnul profesiul saqmianobasTan erTad mediaciis sferoSic 

saqmianoben. iuristebis nawilis pasuxi uaryofiTia, vinaidan am SemTxvevaSi 

adgili ar aqvs sasamarTloSi saqmis warmoebas, Tumca Tu arsebobs zogadi 

xasiaTis normebi, romelic SeiZleba exebodes iuridiuli ganaTlebis mqone 

yvela pirs miuxedavad maTi viwro specialobisa. Aam SemTxvevaSi es normebi 

SeiZleba gamoiyenebodes mediatorTa mimarTac.546 Ees Sexeduleba erTxmad 

gaziarebuli ar aris. germaniaSi arsebobs sxvadasxva profesiuli 

saqmianobis momwesrigebeli wesebi (Berufsordnungen). Sesabamisad araiuristi 

mediatorebis mimarT SeiZleba gamoyenebuli iqnas im profesiasTan 

dakavSirebuli wesebi, romelsac is miekuTvneba (magaliTad fsiqologi, 

pedagogi da a.S).547 germanuli Berufsordnung für Rechtsanwälte – BORA mediatorobas 
advokatis saqmianobis erTerT mimarTulebad miiCnevs. aqedan gamomdinare, 

germaniaSi dasaSvebad miaCniaT, rom advokati-mediatorebis anazRaurebaze 

gavrceldes saerTo wesebi, romelic dadgenilia Bundesgebührenordnung für 
Rechtsanwälte (BRAGO) mier.548  

zogjer mediacias iuridiul momsaxurebad ganixilaven.549 magaliTad, Tu 

avstriaSi mediaciis process advokati uZRveba, maSin iTvleba, rom is 

iuridiul momsaxurebas axorcielebs da masze vrceldeba profesiuli 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
544 Roth, Markus,/Gherdane, David,  Mediation in Österreich, -- Zivilrechts-Mediations-Gesetz: Rechtlicher Rahmen 
und praktische Erfahrungen, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, 
Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.175. 
545 Friedrichsmeier, Hans,  Der Rechtsanwalt, als Mediator, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) 
Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.839.  
546 Jarrosson, Charles,  Legal Issues Raised by ADR, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. 
(Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-
York, 2006, p.127. 
547 Ruppel, Oliver, C.  Interdisziplinäre Schlüsselqualifikation Mediation, Rechtliche  Rahmenbedingungen und 
akademische Ausbildungsmöglichkeiten in Deutschland, Österreich, der Schweiz  und dem Fürstentum Liechtenstein, 
’’Dr. Kovac‘’, Hamburg, 2007, s.49. 
548 Nölting, Hubertus, Mediationsverträge, “Centrale für Mediation“, Hemsbach, 2003, s.145.  
549 Ruppel, Oliver, C.  Interdisziplinäre Schlüsselqualifikation Mediation, Rechtliche  Rahmenbedingungen und 
akademische Ausbildungsmöglichkeiten in Deutschland, Österreich, der Schweiz  und dem Fürstentum Liechtenstein, 
’’Dr. Kovac‘’, Hamburg, 2007, s.63. 
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valdebulebis gansamzRvreli is normebi, romlebic zogadad advokatebis 

mimarT gamoiyeneba.550 

germanuli samarTlebrivi cnobierebisaTvis bolo periodamde 

miuRebeli iyo saadvokato saqmianobis reklamireba, vinaidan miiCneoda, rom 

uflebebis dacvas reklama ar sWirdeba.551 viTareba nelnela icvleba 

‘‘iuridiuli momsaxurebis Sesaxeb‘‘ kanonis (Rechtsdienstleistungsgesetz) 
amoqmedebis Semdeg. Ees kanoni ZalaSi 2007 wlidan Sevida.552 aseTi azrovneba 

SeuTavsebelia mediaciis ideasTan. mediatorma ara mxolod Tavisi an im 

firmis reklamireba unda SeZlos klientebis winaSe, aramed zogadad 

mediaciis reklamirebis funqciac sakuTar Tavze unda iaRos.553 am 

institutis Sesaxeb biznesmenebis informirebuloba pirdapirproporciulad 

aisaxeba misi klienturis zrdazec. biznesi davebis gareSe ara arsebobs da 

rac ufro swrafad midis is win, miT ufro izrdeba kargi 

iuristis/mediatoris momsaxurebis moTxovna.  

saboloo jamSi SeiZleba daveTanxmoT mosazrebas, rom  ‘‘mediacia 

warmoadgens momsaxurebis saxes, romelsac aSkarad gamokveTili 

komerciuli xasiaTi aqvs.”554 

mediatorebi da mediacia maT mier gamoyenebuli meTodebis safuZvlebs 

iReben samarTlis, fsiqologiis, sociologiis, industriis sferoSi 

arsebuli urTierTobebis, anTropologiis, politikuri mecnierebebis, 

kavSirgabmulobis, socialuri muSaobisa da sajaro wesrigis sferoSi 

miRweuli Sedegebis gaTvaliswinebiT.555 mediacia kompleqsuri movlenaa, 

romelic mxolod samarTlebriv WrilSi ar unda iqnes ganxiluli, Tumca 

isic unda vaRiaroT, rom es  ZiriTadad mainc ‘‘iuristebis biznesia‘‘. 

iuristi, romelic erkveva zemoT CamoTvlil mecnierebebSi mxareebisaTvis 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
550 Roth, Markus,/Gherdane, David,  Mediation in Österreich, -- Zivilrechts-Mediations-Gesetz: Rechtlicher Rahmen 
und praktische Erfahrungen, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, 
Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.128. 
551	   Schmidt, Frank, H.  Erfahrungen aus der anwaltlichen Meditation, in: Greger, Reinhard,/ Unberath, 
Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, s.127. 
552 Ruppel, Oliver, C.  Interdisziplinäre Schlüsselqualifikation Mediation, Rechtliche  Rahmenbedingungen und 
akademische Ausbildungsmöglichkeiten in Deutschland, Österreich, der Schweiz  und dem Fürstentum Liechtenstein, 
’’Dr. Kovac‘’, Hamburg, 2007, s.133. 
553 Schmidt, Frank, H.  Erfahrungen aus der anwaltlichen Meditation, in: Greger, Reinhard,/ Unberath, 
Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, s.127. 
554	   Ruppel, Oliver, C.  Interdisziplinäre Schlüsselqualifikation Mediation, Rechtliche  Rahmenbedingungen und 
akademische Ausbildungsmöglichkeiten in Deutschland, Österreich, der Schweiz  und dem Fürstentum Liechtenstein, 
’’Dr. Kovac‘’, Hamburg, 2007, s.133. 
555 Preface in: Kressel, Kenneth,/ Pruitt, Dean,G. Mediation Research The Process and Effectivness of Third Party 
Intevention, ‘‘Jossey-Bass Publishers’’, San-Francisco, London, 1989.  
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ufro kargi mediatoria, vidre, romlime zemoaRniSnuli mecnierebis 

warmoamdgeneli, romelic erkveva iurisprudenciaSi.  Tumca aqve unda 

aRiniSnos, rom xSirad mediaciis sakmaod soliduri kvlevis iniciatorebi, 

avtorebi da gamomcemlebi fsiqologiis profesorebi arian, xolo 

erTobliv kvelvaSi monawileTa umravlesoba aseve araiuristia (menejmentis 

specialistebi, sociologebi da a.S.) .556 

samarTlis mecnierebis dauflebis msurvelebs pirvelive kursidan 

aswavlian, rom iuristoba moTxovnis Camoyalibeba da misi samarTlebrivi 

dasabuTebaa. marTlmsajulebis ganxorcielebisaTvis aucilebelia 

moTxovnis wardgenis saproceso formis dacva, saqmisaTvis mniSvnelovani 

garemoebebis miTiTeba da am garemoebebis mtkicebulebebiT dadastureba. es 

aris poziciebis konfliqti, maTi Sejibri. aseTi midgoma zogierT 

SemTxvevaSi ubralod aRrmavebs dapirispirebas da mxareebi realurad 

kargaven  im ZiriTads, risi miRwevac surdaT.557  

germanul doqtrinaSi Rrma filosofiur-fsiqologiuri analizis 

safuZvelze gakeTebulia daskvna, rom konfliqtis regulirebis iuridiuli 

gza arasdros uwyobs xels mis saboloo aRmofxvras, piriqiT, SesaZloa is 

konfliqtis gaRrmavebis katalizatoradac iqces. iuridiuli meTodi 

gulisxmobs, vin vis ramdeni ra garemoebebis arsebobisas da ra safuZvliT 

unda uzRos (aq saubari ar aris mxolod fuladi GTanxis dakisrebaze). 

paradoqsia, magram kiTxva vin aris damnaSave? konfliqtis mogvarebis 

saukeTeso gza ar aris.558 mosazreba, romlis Tanaxmadac iuristebi mxolod 

xels uwyoben konfliqtis gaRrmavebas, germanul doqtrinaSi warmodgenlia 

Teoremad, da ara aqsiomad. am Teoremis dasamtkiceblad miTiTebulia 

kolinzis mier 1987 wels gamocemul sensaciur naSromze: ‘’The Terrible Truth 
About Lawyers – What Every Business Person Needs To Know.’’559 es ‘’saSineli 

simarTle’’(The Terrible Truth) ki imaSi mdgomareobs, rom iuristebi TviTonve 

iwveven konfliqtebis eskalacias; maT naklebad ainteresebT Sedegi; maTi 

mTavari mizani da saqme is procesia, romelic konfliqtis gaRrmavebas unda 

mohyves. aseTi Sefasebebi axali ar aris. mTel msoflioSi aTasgvari 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
556 ix. Kressel, Kenneth,/ Pruitt, Dean,G. Mediation Research The Process and Effectivness of Third Party 
Intervention, ‘‘Jossey-Bass Publishers’’, San-Francisco, London, 1989.  
557 Haft, Fritjof,  Intuitive und rationale Verhandlung, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Hanbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.99.  
558 Klinger, Edgar,/Bierbrauer, Günter,  Sozialpsychologie des Verhandelns, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Hanbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.141.  
559 Klinger, Edgar,/Bierbrauer, Günter,  Sozialpsychologie des Verhandelns, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Hanbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.143.  
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saxaliso ambavi Tu anegdoti arsebobs advokatebze, romelic procesisadmi 

maT damokidebulebas asaxavs.560 

mediacia, rogorc iuristebis moRvaweobis sfero gansxvavdeba maTi 

‘’Cveulebrivi saqmianobisagan’’. iuridiuli profesia Tavis TavSi gulisxmobs 

SejibrebiTobas, winaaRmdegobebs, gamarjvebas da damarcxebas. garda amisa, 

dava advokatisaTvis Semosavlis wyaroa. rac metia dava, miT ufro metia 

Semosavali, rac ufro maRalia davis sagnis Rirebuleba, maRalia honorari. 

Sesabamisad, daskvna Zalian martivia: iuristebisaTvis dava 

sasargebloa (Streit lohnt sich) . samagierod, davebi aferxeben ekonomikur 

proeqtebs, angreven ojaxebs da adamianur urTierTobebs, romelTa aRdgenac 

SeiZleba saerTod SeuZlebeli gaxdes, an mxolod didi Zalisxmevis Semdeg 

moxerxdes. aRniSnulis sawinaaRmdegod, advokati, romelic mediatoris 

funqcias asrulebs, cdilobs arsebulis SenarCunebas da samomavlod orive 

mxarisaTvis sasargeblo gadawyvetilebis povnas. am SemTxvevaSi mas fuls 

uxdian ara imisTvis, rom ‘’moigos’’, aramed imisTvis, rom orive mxares 

moagebinos. Tu yvela advokatisaTvis martivi WeSmaritebaa, rom man 

klientis interesebisTvis unda imuSaos, aq advokats imaSi uxdian fuls, 

rom mxareebs ormxrivad sasargeblo gadawyvetilebis moZebnaSi daexmaros 

(Allparteilichkeit). ase Secvala harvardSi Catarebulma eqsperimentma (Harvard-
negotiation-project) advokatebis cnobiereba. advokatebi, romlebsac mediatoroba 

surT, an ukve aqvT Sesabamisi gamocdileba, valdebulni arian TavianTi 

azrovnebis stilis koreqtireba moaxdinon.561 Tanamedrove pirobebSi 

advokatebi valdebulni arian uzrunvelyon mxareebis maqsimaluri 

informirebuloba ara mxolod davis gadawyvetis SesaZlo variantebTan 

dakavSirebiT, aramed gadawyvetis meqanizmebis alternativebTan 

dakavSirebiTac. maT unda auxsnan klients mediaciis arsi da misi survilis 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
560	  am mxriv gansakuTrebiT sainteresoa akaki wereTlis ori nakvesi, romelic sayovelTaod 

aris cnobili da araerTgzis gamoqveynebuli. pirvelis mixedviT, akaki sasadiloSi ijda, 

sadac erTi advokatic imyofeboda. advokats Zexvis mirTmeva surda, magram kanis gaclas 

ver axerxebda. uxerxul mdgomareobaSi Cavardnilma akakis hkiTxa: ar gikvirT, rom am Zexvs 

tyavi ar Zvrebao? akakim upasuxa: eg ar mikvirso, magram advokati xar da tyavis gaZroba ar 

gexerxeba -- eg ki namdvilad gasakviriao. meore: erTxel akakis hkiTxes, ratom ariso, rom 

sasamarTlo procesze prokurorebs mundiri acviaT, advokatebs – fraki, xolo damnaSaveebi 

xSirad naxevrad SiSvlebic ki ariano? akakim upasuxa: imitom rom procesi prokurorisTvis 

samsaxuria, advokatisaTvis -- bali da damnaSavisaTvis -- abanoo. 

 
561 Sdr. Friedrichsmeier, Hans,  Der Rechtsanwalt, als Mediator, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) 
Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.838.  
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SemxvevaSi gamoiyenon es saSualeba.562 advokatebis, rogorc mediatorebis 

roli mniSvnelovania ara mxolod konkretuli saqmeebis gadawyvetisaTvis, 

aramed zogadad, mediaciis popularizaciisaTvis da mxareebis 

dainteresebisaTvis, rom maT intensiurad gamoiyenon davis gadawyvetis 

alternatiuli saSualebebi.563 

xSirad sasamarTlos Carevis gareSe organizebul mediacias ‘‘advokatur 

mediaciasac‘‘ (anwaltliche Meditation) uwodeben.  aseTi saxelwodebis mizezi  is 

aris, rom mediacia advokatebis damatebiT profesiul saqmianobad iqca. 

mediaciisaTvis sakmarisi ar aris, rom dava kerZo samarTlis sferos 

miekuTvnebodes. davis xasiaTidan gamomdinare kompromisuli 

gadawyvetilebebis miReba SesaZlebeli unda iyos. magaliTad asaxeleben 

process mamobis dadgenis Sesaxeb. vinaidan am SemTxvevaSi pasuxis saxiT 

mxolod ‘‘diax,‘‘ an ‘‘ara‘‘ daiSveba, kompromisic gamoricxulia da amis gamo 

mediaciis proceduris gamoyenebas azri ar aqvs. 564 kompromisi aq mxolod is 

SeiZleba iyos, rom erTma mxarem uari Tqvas sarCelze, an meorem cnos igi, 

rac davis Sewyveta iqneba da ara morigeba. germanul doqtrinaSi Zalian 

saintereso klasifikacias vxdebiT. erTmaneTisagan ganasxvaveben 

Anwaltsmediator – ase uwodeben advokats, romelsac specialuri kursi aqvs 

mediaciaSi gavlili; da mediativer Rechtsanwalt –advokati, romelic flobs 

zogad codnas mediaciasTan dakavSirebiT.565 

amerikul doqtrinaSi gansakuTrebul yuradRebas uTmoben im 

safrTxeebze msjelobas, romelic yovelTvis arsebobs, rodesac mediatori 

profesionali advokatia. safrTxe kidev ufro Zlierdeba, Tu mediatori 

mediaciis procesis warmarTvis e.w ‘’Sefasebebze damyarebul taqtikas’’ 

(evaluativ-bestimmende, directive Taktik) airCevs. am dros SesaZlebelia, advokatis 

Sefasebebsa da Cveulebriv samarTlebriv konsultaciebs Soris mxareebma 

gansxvaveba ver dainaxon da mediatoris mier gamoTqmulma mosazrebebma 

xeli SeuSalos procesis warmatebiT dasrulebas.566  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
562 Breidenbach, Stephan,  Das Besondere der Mediation, die Sicht eines Wirtschaftsmediators, in: Greger, Reinhard,/ 
Unberath, Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck,‘‘ München, 2008, s.28. 
563 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.83.  
564 Schmidt, Frank, H.  Erfahrungen aus der anwaltlichen Meditation, in: Greger, Reinhard,/ Unberath, 
Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, s.121. 
565 Englert, Klaus,/Franke, Horst,/Grieger, Winfried,  Streitlösung ohne Gericht, Schlichtung, Schiedsgericht und 
Mediation in Bausachen, ’’Werner Verlag‘‘, Neuwied, 2006, s.251.  
566 Yarn, Douglas, H.  Mediation in den USA, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.1268.  
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mediators, romelic profesiiT advokatia, yovelTvis SeiZleba hqondes 

neitralurobis dacvis problema. aq ar igulisxmeba misi 

arakeTilsindisiereba. mxareebi aseT dros Zalian mgrZnobiareni arian 

mediatoris TiToeuli sityvis mimarT, amitomac gansakuTrebuli 

sifrTxilea saWiro. rodesac mediatori, rogorc damoukidebeli iuristi 

Tavis Sexedulebas afiqsirebs, man unda SeZlos amis ise gakeTeba, rom 

mxares eWvi ar Seeparos mis neitralurobaSi, Tundac misi Sefaseba 

romelime mxaris pozicias amyarebdes. msgavsi problemebi xSirad 

warmoeSobaT mosamarTleebsac.567 rekomendacia naTeli da gasagebia, Tumca 

konfliqtis Tanmxlebi emociuri fonis gaTvaliswinebiT misi Sesruleba 

TiTqmis SeuZlebeladac ki gamoiyureba. albaT am SeTxvevaSi yvelaze karg 

gamosavlad unda CaiTvalos ara mxolod mxareebis, aramed maTi advokatebis 

daswrebac. maTi daswrebisas mediators gauadvildeba mxareTa darwmuneba 

imaSi, rom misi mosazreba mxolod profesionalis damoukidebeli azria da 

miznad ar isaxavs romelime mxaris mimarT simpatiis, an antipatiis 

gamoxatvas. aseve mediatorma xazgasmiT unda daafiqsiros, rom misi mxridan 

gavlenis moxdenis mcdelobas azri ar aqvs, vinaidan mas iZulebis aranairi 

meqanizmi ar gaaCnia da mxaris Tanxmobis gareSe morigeba ar Sedgeba. 

mediatorma unda daarwmunos mxareebi ara imaSi, rom is Tavisi moraluri 

principebis gamo rCeba neitralurad, aramed imaSi, rom mas ubralod 

araferSi ar sWirdeba aseTi simpatia an antipatia im martivi mizezis gamo, 

rom mis damokidebulebas romelime mxaris mimarT ar SeuZlia mediaciis 

procesis am mxaris sasargeblod dasruleba. amis axsnas gansakuTrebuli 

mniSvneloba SeiZleba hqondes. da piriqiT: rac mets ilaparakebs mediatori 

Tavis patiosnebaze da reputaciaze, miT ufro gaRrmavdeba isedac 

undoblobiT gamsWvaluli mxaris eWvi. reputaciasa da neitralurobaze 

mTeli misi praqtikuli saqmianoba unda metyvelebdes.  

advokats mediaciis procesSi SesaZloa ori gansxvavebuli statusi 

hqondes: warmoadgendes mxaris interesebs, an TviTonve iyos mediatori. 

rogorc pirvel, aseve meore SemTxvevaSi misi funqciebi da pasuxismgebloba 

gansxvavdeba ‘’tradiciuli’’ saadvokato saqmianobisagan, sadac meore mxaris 

warmomadgenelTan Sejibrebas centraluri adgili uWiravs. advokats 

gacnobierebuli unda hqondes, rom maSinc ki, rodesac is mediaciis 

procesze mxareTa interesebs warmoadgens, man ar unda dauSvas meore mxaris 

mimarT ‘’SejibrebiTi’’ damokidebuleba da maqsimalurad unda Seuwyos xeli 

morigebis process. cxadia, pasuxismgeblobis farglebi gacilebiT farToa, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
567 Schmidt, Frank, H.  Erfahrungen aus der anwaltlichen Meditation, in: Greger, Reinhard,/ Unberath, 
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rodesac advokati mediatoris funqciebs asrulebs.568 pasuxismgebloba am 

SemTxvevaSi ar unda gavigoT mxolod viwro gagebiT, rac darRvevisaTvis 

sanqciebis Sefardebas gulisxmobs. Tu gaviTvaliswinebT, rom mediaciis 

procesis erTerT umniSvnelovanes principad TviTpasuxismgebloba miiCneva, 

maSin isic SeiZleba iTqvas, rom es YTviTpasuxismgebloba Tanabrad unda 

gavrceldes ara mxolod mxareebze da maT warmomadgenlebze, aramed 

mediatorzec.  

erTerTi mosazrebis Tanaxmad, advokats, romelic mediatoris funqcias 

asrulebs, ar aqvs ufleba mediaciis mxareebs an erTerT maTgans imave dros 

gauwios momsaxureba sxva saqmeze, Tumca es mosazreba erTmniSvnelovnad 

gaziarebuli ar aris. avtorebis meore nawili Tvlis, rom sxva saqmeze 

momsaxurebis gaweva ar aris SeuTavsebeli mediatoris saqmianobasTan.569 

cxadia, am mxriv kategoriuli akrZalvebi mizanSewonilad ver CaiTvleba, 

Tumca savaraudod albaT ukeTesi iqneba, Tu mediatori mediaciis procesis 

msvlelobisas mxolod am funqciis Sesrulebas dasjerdeba. sxva 

urTierTobis arseboba TavisTavad gulisxmobs im urTierTobis gafuWebis 

safrTxes. magaliTi: advokati-mediatori imave dros sasamarTloSi icavs 

erTerTi mxaris interesebs da SeTanxmebuli aqvs procesis mogebis 

SemTxvevaSi bonusuri anazRaureba. advokati mediaciis msvlelobis 

procesSi process igebs, klienti ki mas eubneba, rom samwuxarod bonusis 

miRebaze droebiT uari unda Tqvas, radgan is(klienti) finansur problemebs 

ganicdis swored im konfliqtis gamo, romelSic advokats mediatoris 

funqcia aqvs. ukeTes SemTxvevaSi, advokati daTanxmdeba bonusis dagvianebiT 

miRebas, uares SemTxvevaSi ki man SeiZleba es aRiqvas, rogorc zewola da 

miniSneba,  rom bonuss mxolod im SemTxvevaSi miiRebs, Tu mediaciaSi 

monawile mxares meore mxarisaTvis (klientisaTvis) sasargeblo SeTanxmebis 

xelmoweraze daarwmunebs. Aaseve martivad SesaZlebelia, rom klients 

advokatTan gauCndes pretenziebi. aseTi advokati ki sxva saqmeze mediatoris 

movaleobis Sesrulebas ver SeZlebs. aqedan gamomdinare, sasurvelia, rom 

mediatorsa da mediantebs Soris mediaciis procesis msvlelobisas raime 

saxis saqmian urTierTobas adgili ar hqondes.  

profesiiT fsiqologi mediatorebi advokatebTan, sagadasaxado 

konsultantebTan da sxva pirebTan erTad warmatebiT monawileoben iseTi 

davebis mediaciaSi, rogoric aris ganqorwineba, Sidakorporaciuli da 

korporaciebs Soris davebi. magaliTad, fsiqologi da iuristi 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
568 Spencer, David, /Brogan, Michael,  Mediation Law and Practice, ‘’Cambridge University Press,” New-York, 2006, 
p.194. 
569 Nölting, Hubertus, Mediationsverträge, “Centrale für Mediation“, Hemsbach, 2003, s.108.  
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mediatorebis mier warmatebiT dasrulebuli erTerTi mediacia Seexeboda 

ori kompaniis direqtors Soris arsebul davas‚ ‘‘maTi‘‘ kompaniebis mier 

dafuZnebuli mesame kompaniis marTvasTan dakavSirebiT.570 Tu mediatori 

fsiqologi, sociologi, an eqspertia, maSin aucilebelia, rom gansaxilveli 

davis specifika mis profesiul codnasTan da gamocdilebasTan 

SesabamisobaSi iyos.571 magaliTad, ganqorwinebis dros mediatori SeiZleba 

iyos fsiqologi, romelic am problemis fsiqologiur aspeqtebs swavlobs.  

germaniaSi mediatoroba mxolod advokatTa, an fsiqologTa 

privilegiad ar iTvleba. notariusebi aseve sakmaod intensiurad 

monawileoben am procesebSi.572 gansakuTrebiT exeba es xelSekrulebis 

dadebasTan dakavSirebuli molaparakebebis dros warmoSobili 

uTanxmoebebis mediacias. rodesac xelSekruleba notariusma unda 

daamowmos, mxareebi mas damowmebis garda molaparakebebSi da mis 

warmatebiT dasrulebaSi monawileobasac sTxoven, Tumca, es ar niSnavs, rom 

notariusebi uars amboben ukve dadebuli xelSekrulebidan warmoSobili 

davebis aRmosafxvrelad mediaciis organizebaze.573 maT SeuZlian 

mediatoroba TavianT ZiriTad saqmianobas SeuTavson, Tumca isic 

SesaZlebelia, rom droTa ganmavlobaSi ZiriTadad swored mediaciis 

procesebis warmarTva iqces. zogadad ki SeiZleba iTqvas, rom sajaro 

samsaxurSi arsebuli SezRudvebis gaTvaliswinebiT mediatoroba SeuZlia 

nebismieri profesiis adamians, Tu masze rogorc mxareTa momrigebelze 

moTxovna iqneba.  

mediatorma Tavisi praqtikidan gamomdinare unda gadawyviton, 

SesTavazeben momsaxurebas sxvadasxva sferoSi, Tu erT konkretul 

mimarTulebas airCeven. zogadad, yvela davas aqvs saerTo da Sesabamisad 

SesaZloa principuli midgomebic hgavdes erTmaneTs, magram maTi 

Taviseburebebidan gamomdinare umjobesad aris miCnuli da 

rekomendirebulia, rom mediatorma saqmianobis erTi konkretuli sfero 

airCios da am sferoSi gaaRrmavos Tavisi specializacia.574 
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571 Schreiber, Alexander,  Obligatorische Beratung und Mediation, ein Verfahrensmodell für die außergerichtliche 
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572 Nölting, Hubertus, Mediationsverträge, “Centrale für Mediation“, Hemsbach, 2003, s.35.  
573 Sdr. Walz, Robert,  Der Notar als Mediator, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.941.  
574 Schmidt, Frank, H.  Erfahrungen aus der anwaltlichen Meditation, in: Greger, Reinhard,/ Unberath, 
Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, s.126. 
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mediatoris funqciebis kargad SesrulebisaTvis aucilebelia 

pirovnuli da profesiuli mzaoba. mosamarTlesa da mxares Soris, an 

advokatsa da mxares Soris arsebobs gansazRvruli saxis distancia, rasac 

maTi statusi ganapirobebs. magram aseTi distancia ar unda arsebobdes 

mediatorsa da mediantebs Soris.575 amave dros, Tu mediatori ar 

warmoadgens avtoritets mxareebisaTvis da misi sityva angariSgasawevi ar 

aris maTTvis, is saerTod ver SeZlebs ara Tu SeTanxmebis miRwevisaTvis 

xelis Sewyobas, aramed procesis saTanadod warmarTvasac ki. sayovelTaod 

cnobilia, rom mediatoris mier mxareebisaTvis SeTavazebuli darbazi 

xSirad emociebis gadmofrqvevis adgilic aris. Tu mxareTa emociebis 

Sekavebas mediatoris avtoriteti ar hyofnis, albaT yvelaze marTebuli 

gadawyvetileba misi mxridan am funqciebis ganxorcielebaze uaris Tqmaa. 

winaaRmdeg SemTxvevaSi, amas mediatoris, rogoric iuristis reputaciis 

sasacilo da komikur mdgomareobaSi Cayeneba mohyveba.  

 

$2. mediatoris strategia 
 

konfliqtSi mesame neitraluri piris monawileobis ori strategia 

SeiZleba arsebobdes. pirveli gulisxmobs fexburTis msajis funqciebTan 

msgavsebas, rodesac mediatori akontrolebs mimdinare process, magram mas 

ar aqvs pirdapiri gavlena Sedegze. meore hgavs mosamarTlis funqciebs, 

romelic aSS-Si TiTqmis ar ereva procesis msvlelobaSi. mxareebs aqvT 

sruli Tavisufleba warmoadginon Tavisi poziciebi, samagierod mas aqvs 

saboloo gadawyvetilebis miRebis uflebamosileba576. pirveli strategias 

miekuTvneba mediacia, rac ganasxvavebs mas sasamarTlosa da arbitraJisagan. 

UNCITRAL	   modeluri kanoni da inteleqtualuri sakuTrebis msoflio 

organizaciis mier SemuSavebuli wesebi erTxmad miuTiTeben, rom 

mediatoris funqcia ar aris gadawyvetilebis miReba, man xeli unda Seuwyos 

imas, rom mxareebi TviTon mividnen am gadawyvetilebamde.577  

nebismieri molaparakebis dros saboloo sityva mxareebs ekuTvniT, 

Tumca mediatoris roli mediaciis warmatebiT dasrulebaSi SeiZleba 

gadamwyveti aRmoCndes. mas unda SeeZlos sxvadasxva saxis strategiis 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
575 Schmidt, Frank, H.  Erfahrungen aus der anwaltlichen Meditation, in: Greger, Reinhard,/ Unberath, 
Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, s.129. 
576 Sheppard, Blai,H./Blumenfeld-Jones, Kathryn,/Roth, Jonelle,  Informal Thirdpartyship:Studies of Everyday 
Conflict Intervention, in: Kressel, Kenneth,/ Pruitt, Dean,G. Mediation Research The Process and Effectivness of Third 
Party Intevention, ‘‘Jossey-Bass Publishers’’, San-Francisco, London, 1989, p.168.  
577 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
II, case study, “Kluwer Law International”, Alphen aan den Rijn,  2006, p. 123.   
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(transform, facilitate, evaluate) kombinireba da saWiro dros saWiro meTodebis 

gamoyeneba.578 cxadia, aseTi abstraqtuli frazebi  ---  ‘’saWiro dro da 

saWiro meTodi’’ TavisTavad warmoaCens mediatoris saqmianobis mTel 

sirTules: pasuxi trivialuria: kargi mediatori is aris, vinc grZnobs 

rodis aris saWiro  momenti saWiro meTodis gamoyenebisaTvis da rodis 

unda ‘’Seinaxos es meTodi sxva droisaTvis’’ ise, rom es mxareebma ver 

igrZnon. 

mediaciis procesis msvlelobisas meTodebi unda moergos konkretul 

konfliqtur situacias da ara piriqiT.579 mediaciis procesis kargad 

warmarTvis mza recepti ver iarsebebs, magram SesaZlebelia araerTgzis 

gamocdili principuli midgomebis Camoyalibeba. Mmxareebsa da mediators ki 

isRa rCebaT, sxvadasxva strategiebs Soris arCevani TviTon gaakeTon.  

nebismier rCevas, an rekomendacias, romlis amokiTxvac mediaciasTan da 

molaparakebasTan dakavSirebul publikaciebSi SeiZleba, mediatori ar unda 

udgebodes ise, rogorc sxvis tansacmels, romlis morgebasac adamiani 

yvelanairad cdilobs. maTi gamoyeneba damokidebulia TviT im piris 

Sexedulebaze, romelic konkretuli adamianuri urTierTobis monawilea da 

unda am urTierTobidan maqsimaluri sargeblis miReba.580 rCevebi, romlebic 

SeiZleba momavalma an ukve Semdgarma mediatorma sxvadasxva saxis 

saxelmZRvaneloebSi, disertaciebSi, monografiebSi Tu internetSi 

amoikiTxos, SesaZloa erTmaneTsac ki ewinaaRmdegebodes. magaliTad, 

akademiuri da praqtikuli wreebis erTi nawili, romelsac mediaciasTan 

Sexeba aqvs, Tvlis, rom erT mxaresTan meoris daswrebis gareSe saubari da 

miT umetes masTan molaparakebebis warmoeba dauSvebelia, maSin, rodesac 

meore nawilisaTvis aseTi saubrebis gareSe mediaciis procesi 

warmoudgenelia. am ukanaskneli mosazrebis momxreebi aucilebeladac ki 

miiCneven mxareebTan cal-calke saubars, ramac maTi azriT mediaciis 

warmatebuloba unda uzrunvelyos.581  

strategiis SerCevisas mediators yovelTvis unda axsovdes, rom misi 

mTavari pasuxismgebloba ar mdgomareobs ukve momxdari faqtebis ubralo 

SefasebaSi. mTavari am faqtebze swori reagirebaa (We are not in charge of what 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
578 Spencer, David, /Brogan, Michael,  Mediation Law and Practice, ‘’Cambridge University Press,” New-York, 2006. 
p.157. 
579 Duss-von Werdt, Joseph,  Systematische Aspekte, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.241.  
580Sdr. Fisher, Roger/Ury, William/Patton, Bruce, Getting to YES, Negotiating Agreement Without Giving In, Second 
Edition, Harvard Negotiation Project, ‘’Penguin Books,’’ New-York, 1991, p.187.  
581 Rissel, Jörg,/Wagner, Christof,  Mediation im Wirtaschaftsrecht, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.577.  
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happens in the world we are in charge how we respond to what happens).582 swori reagireba 
SeuZlebelia, Tu mediatori TviTon ar dgas nebismier konfliqtur 

situaciaze maRla (The significant problems we face cannot be solved at the same level of 
thinking we were at we created them (Albert Einstein) da ar cdilobs uTanxmoebis 

aRmofxvras minimum imiT mainc Seuwyos xeli, rom ar dauSvas misi kidev 

ufro gaRrmaveba (The very first requirement in the hospital is that it should do the sick no 
harm.(Florence Nigthingale).583 Mmediatoris saqme ar aris triumfaluri 

gamarjvebisaken swrafva. WeSmarit mediacias ar SeiZleba mxolod erTi 

gamarjvebuli, an damarcxebuli hyavdes (Nicht  Sieg sollte der Sinn der Diskussion sein, 
sondern Gewinn – Joseph Joubert).  

davis gadawyvetis sxvadasxva versiebis SeTavazebis SesaZlebloba 

mediatoris Rirsebad unda CaiTvalos. doqtrinaSi ganasxvaveben sxvadsxva 

‘’siZlieris’’ gadawyvetilebebs, romlis SeTavazebac SesaZlebelia. es 

gadawyvetilebebi SesaZloa svetis saxiT warmovadginoT:  

Stronger                                                  Weaker 
Substantive                                            Procedural 
Permanent                                              Provisional 
Comprehensive                                      Partial 
Final                                                       In Principle 
Unconditional                                        Contingent 
Binding                                                 Non-Binding  
First-Order                                            Second Order584  
Tu ‘’Zlieri’’ gadawyvetilebebis miReba da SeTanxmebis miRweva erTbaSad 

ar xerxdeba, mediatorma arc ‘’susti’’ gadawyvetilebis SeTavazebisagan unda 

Seikavos Tavi. rogorc ityvian, am dros dasakargi mainc araferia. mediaciis 

procesis Sewyveta Zalian advilia da amas erTerTi mxaris survilic eyofa. 

gacilebiT rTulia molaparakebis gagrZeleba da misi warmatebiT 

dasruleba.   

‘’yovelTvis iyaviT mkacri problemebis mimarT, magram ‘’rbili’’  ---

adamianebTan urTierTobaSi’’ (Be hard on the problem, soft on the people)585 – es rCeva 
gankuTvnilia yvelasaTvis, vinc molaparakebaSi monawileobas apirebs, Tumca 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
582 Menkel-Meadow, Carrie J./Porter Love, Lela/ Schneider, Andrea Kupfer/Sternligt, Jean, R.  Dispute Resolution 
Beyond the Adversarial Model, ‘‘Aspen Publishers,‘‘ New-York, 2005, p.173.  
583 Menkel-Meadow, Carrie J./Porter Love, Lela/ Schneider, Andrea Kupfer/Sternligt, Jean, R.  Dispute Resolution 
Beyond the Adversarial Model, ‘‘Aspen Publishers,‘‘ New-York, 2005, p.325.  
584 Fisher, Roger/Ury, William/Patton, Bruce, Getting to YES, Negotiating Agreement Without Giving In, Second 
Edition, Harvard Negotiation Project, ‘’Penguin Books,’’ New-York, 1991, p.70. 
585 Fisher, Roger/Ury, William/Patton, Bruce, Getting to YES, Negotiating Agreement Without Giving In, Second 
Edition, Harvard Negotiation Project, ‘’Penguin Books,’’ New-York, 1991, p.54.  
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albaT yvelaze metad mediatorisTvis aris mniSvnelovani. swored 

mediatorma unda SeZlos Seutios problemebs ise, rom amiT adamianuri 

grZnobebi ar daazaralos. Tu mediatori amas Tavs ver gaarTmevs, is ver 

SeZlebs mxareTa SeTanxmebis miRwevas.  

rogorc aRniSnaven, piradi urTierTobebis Camoyalibeba mediatorsa da 

mxareebs Soris, upirveles yovlisa ki mxareebs Soris, Zalian 

mniSnvnelovania. Aam mxriv sayovelTad cnobili kliSea mxareebis dapatiJeba 

restoranSi.586 Sexvedris adgilisa da garemos SerCevis Semdeg  dRis 

wesrigSi dgeba saubris Temis sworad gansazRvra. sasurvelia, rom saubris 

Tema sawyis etapze maqsimalurad iyos daSorebuli davis sagnisagan da amave 

dros sainteresod da misaRebad rCebodes mxareebisaTvis. magaliTad, 

mxareTa advokatebTan saubrisas mediatorma SeiZleba gaixsenos mxiaruli 

da saintereso istoriebi Tavisi studentobis periodidan, rac advokatebsac 

ganawyobs saubarSi Cabmisaken. SeiZleba maT TviTonac daebadoT msgavsi 

istoriebis gaxsenebis survili. sad swavlobdnen, sad muSaobdnen, adre xom 

ar icnobdnen ama Tu im iurists, an esa Tu es profesori aswavlida Tu ara 

romelime maTgans da a.S. es gadamwyveti ar aris, magram mniSvnelovania. 

nebismieri adamiani grZnobs saubris diskomforts konfliqtis meore 

mxaresTan. am diskomfortis moxsna aucilebelia. konfliqtSi monawile 

subieqtma, romelic Tvlis, rom misi mowinaaRmdege arakeTilisindisieri 

adamiania, romelmac gatexa Tavisi sityva, icrua da a.S, meore mxareSi unda 

dainaxos Cveulebrivi mokvdavi, romelsac Tavisi interesebi amoZravebs da 

gaacnobieros, rom maTi interesebi konkretul momentSi ubralod erTmaneTs 

ar daemTxva. Aam SemTxvevaSi saubari ufro advilad SesaZlebeli xdeba. Dda 

bolos, zomieri iumoris grZnoba SesaZlo daZabulobebis ganmuxtvis 

saukeTeso saSualebaa.     

mediaciis erTaderTi wesi imaSi mdgomareobs, rom wesebi aq ar 

moqmedebs. yvela dava individualuria, aseve individualurni arian davaSi 

monawile pirebi. ‘’iuristuli midgoma’’ -- ‘’am SemTxvevaSi moviqcevi rogorc 

A da savaraudod amas Sedegad mohyveba B’’ --- mediaciis mimarT ar gamodgeba. 

zustad arc erTma mediatorma ar icis, ra Sedegi mohyveba mis moqmedebas. 

garkveulwilad es TamaSic aris, sadac yvelaferi codnaze teqnikaze da 

gamocdilebaze ar aris damokidebuli. aq gamarTlebac saWiroa.587 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
586 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
II, case study, “Kluwer Law International”, Alphen aan den Rijn, 2006. p. 61.   
587 Sdr. von Schlieffen, Katherina, Propädeutikum, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Hanbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009., s.26-27 
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ingliselebi ar eridebian imis aRniSvnas, rom mediaciis dros 

mediators SeuZlia mxareTa ‘’moTafvlasac’’ ar moeridos SeTanxmebis 

miRwevis gzaze. aqve aRvniSnavT, inglisuri sityvis (cajoling)  Targmani 

mxareTa tkbili sityvebiT darwmunebaze gacilebiT mets gulisxmobs. 

aRniSnuli sulac ar uSlis xels, rom mediacia inglisuri samoqalaqo 

marTlmsajulebis erTerT dasayrdenad iqnes gamocxadebuli.588 

iuristebis, gansakuTrebiT ki advokatebis umravlesoba mosmenis 

xelovnebas Zalze iSviaTad aqceven yuradRebas. isini dakavebulni arian 

kiTxvebis dasmiT, SefasebebiTa da rCevebis micemiT. kargi msmeneli ismens 

Sinaarss, da ara mxolod ismens, aramed akvirdeba saubris emociur fons, 

saidanac xSirad SeiZleba gamosavlis danaxva.589 

ar arsebobs erTiani mosazreba, mizanSewonilia Tu ara mediatoris 

mier mxareTa poziciebis Sefaseba. inglisuri organizacia ADR Group 
avaldebulebs ‘‘Tavis‘‘ mediatorebs, saerTod ar miscen samarTlebrivi 

Sefaseba sadavo sakiTxebs da ar gauwion mxareebs iuridiuli 

konsultacia.590 aSS-Si miaCniaT, rom mediators samarTlebrivi Sefasebebis 

ufleba ar aqvs, samagierod mas SeuZlia sasamarTloSi davis gadanacvlebis 

SemTxvevaSi miuTiTos procesis savaraudo Sedegebze, romelic misi azriT 

dadgeba da amiT mxareebs gauadvilos SeTanxmebis miRweva.591 yovel 

konkretul SemTxvevaSi oqros Sualedis moZebna saukeTeso gamosavlad unda 

CaiTvalos.592  

Sefasebebi mediatoris mxridan SeiZleba zogjer sabedisweroc ki 

aRmoCndes. floridaSi adgili hqonda aseT precedents: mravalmilionian 

davaze mxareTa SeTanxmebas sasamarTlos mier daniSnuli mediatori 

cdilobda. mediatorma pirdapir mouwoda erTerTi mxaris warmomadgenel 

advokats, rom maqsimalurad wasuliyo kompromisze, vinaidan sasamarTlo 

procesis mogebis Sansi mas ar hqonda. aman aRaSfoTa advokati, romelic 

saqmis samarTlebrivi perspeqtivis Sesaxeb swored rom sapirispiros 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
588 Andrews, Neil, Mediation: A Pillar of Civil Justice in Modern Englisch Practice, in: Zeitschrift für Zivilprozess 
International, 12.Band.2007,  “Carl Heymann“, Köln, 2008, s.3.  
589 Menkel-Meadow, Carrie J./Porter Love, Lela/ Schneider, Andrea Kupfer/Sternligt, Jean, R.  Dispute Resolution 
Beyond the Adversarial Model, ‘‘Aspen Publishers,‘‘ New-York, 2005, p.154.  
590 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
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592 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
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fiqrobda. man maqsimalurad xisti pozicia daiWira. mediacia uSedegod 

damTavrda. ramdenime wlis ganmavlobaSi mravali aTasi dolaris daxarjvis 

da didi brZolos fasad am kompaniam procesi yvela stadiaze moigo. dro 

tyuilad daikarga. aSkara da naTelia, rom SeTanxmebis survilis gareSe 

advokati niu-iorkidan floridaSi ar Cavidoda. mas undoda SeTanxmeba, 

magram mediatoris mier daSvebulma Secdomam amis saSualeba ar misca.593 

mediatorebs urCeven saubris dros ‘‘araiuridiuli‘‘ eniT metyvelebas.594 

mediaciis warmatebulobisaTvis aucilebelia, rom mediatorma kargad 

auxsnas mxarees mediaciis arsi, gansakuTrebiT is garemoeba, rom mediatori 

TviTon ar iRebs gadawyvetilebas.595 	  
msxvili korporaciebis, komitetebis principiT organizebuli 

subieqtebis monawileobiT warmoebuli molaparakebisas mediatorma unda 

gaiazros, rom am dros saqme aqvs ara iseT abstraqciasTan, rogoric aris 

magaliTad ‘’kaliforniis universiteti’’ an ‘’hiustoni’’ da a.S. aramed 

konkretul adamianebTan. swored am adamianebze zemoqmedebaa saWiro596 

mediaciis warmatebiT dasrulebisaTvis.  

mediaciis procesSi udidesi mniSvneloba aqvs mediatoris 

informirebulobas. rogorc wesi, xSirad xdeba xolme saWiro mxaris mier 

meore mxarisTvis, an medaitorisaTvis, an rogorc mxaris, aseve 

mediatorisaTvis raRac informaciis miwodeba. cxadia, Tu mxare uars 

ganacxadebs am informaciis mediatorisa da meore mxarisTavis gadacemaze, 

mediatori verafers gaxdeba da verc mxareebs moarigebs.597   

mediatori unda iyos ‘’realisturi midgomebis mociquli’’(Agent of Reality), 
man unda SeZlos konfliqturis situaciisa da arsebuli emociuri fonis 

miuxedavad mxareebs daanaxos saqmis realuri viTareba da daexmaros maT am 

realobis Sesabamisi gadawyvetilebebis miRebaSi.598 
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mediatori TviTdajerebuli unda iyos, mas jer TviTon unda sjerodes, 

rom konfliqtis SeTanxmebiT dasruleba SesaZlebelia,599 mxolod amis 

Semdeg SeZlebs is mxareebisaTvis daxmarebis gawevas. cxadia, Tu mxareebma 

dainaxes, rom mediatori ubralod movaleobis moxdis mizniT moqmedebs da 

honoraris miRebis garda araferi ainteresebs, isinic dakargaven masTan 

TanamSromlobis survils, rasac garduvali kraxi mohyveba ara mxolod 

erTi konkretuli saqmisaTvis, aramed zogadad mediatoris karierisaTvis.  

SesaZloa mediators molaparakebebis mimdinareobisas eWvi Seeparos 

ukve arCeuli strategiis sisworeSi, Tumca aseT drosac mas gzis 

gagrZelebas urCeven. mediaciaSi monawile adamianebis 90%-s ar esmis, ras da 

rogor akeTebs mediatori imisTvis, rom maT SeTanxmebas miaRwion.600 es cota 

provokaciuli midgoma, cxadia, yovelTvis ara amarTlebs, magram ZiriTadad 

misaRebia. gansakuTrebiT dadebiTi Sedegis momtani ki SeiZleba maSin iyos, 

Tu mediators warumatebeli SemTxvevebis kargad gaanalizeba da maTi 

gamomwvevi mizezebis albaTobis maRali xarisxiT dadgena SeuZlia. 

mediatorma unda icodes, rom droSi gawelili saubrebi, samsaaTiani 

sxdomebi momgebiani ar aris da Zabavs adamianis nervul sistemas, ikargeba 

koncentracia, izrdeba konfliqturi situaciis uecrad warmoSobisa da 

ganviTarebis safrTxe. minimum 15 wuTiani Sesveneba Tundac imisTvis aris 

saWiro, rom sakonferencio darbazi ganiavdes, raTa adamianebs meti 

Jangbadi hqondeT mniSvnelovani gadawyvetilebebis miRebis dros.601  

mediatoris neitraliteti uaRresad mniSvnelovani principia. mis gareSe 

mediaciis procesi warmoudgenelia. doqtrinaSi gakritikebulia mosazreba, 

romlis Tanaxmadac mediatoris neitralitets mxolod fardobiTi da 

SedarebiTi xasiaTi aqvs. mediatori unda iyos absoluturad neitraluri 

rogorc mxareebis, aseve davis gadawyvetisa da misi SesaZlo Sedegebis 

mimarT. doqtrinaSi zogierT avtors Semoaqvs agreTve mediatoris yvela 

mxaris sasargeblod moqmedebis valdebulebis cneba (Allparteilichkeit).602 yvelas 

sasargeblod moqmedeba mxolod keTili survili SeiZleba iyos. mediatoris 

moqmdeba orive mxarisaTvis sasargeblo maSin iqneba, Tu is bolomde 

SeinarCunebs neitralitets da aravis sasargeblod ar imoqmedebs.  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
599 Schweizer, Adrian,  Techniken des Mediators – Übersicht, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) 
Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.337.  
600 Schweizer, Adrian,  Techniken des Mediators – Übersicht, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) 
Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.340.  
601 Heussen, Benno,  Die Organisation von Mediationsverhandlungen, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.417.  
602 Kracht, Stephan,  Rolle und Aufgabe des Mediators – Prinzipien der Mediation, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.271. 
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mediatoris keTilsindisiereba ar aris strategia, vinaidan is yvela 

strategiaze maRla dgas.603 ucnaurad JRers, magram faqtia, rom germaniaSi 

mediatoris mxridan arkeTilsindisieri damokidebulebis gamovlenis 

Sansebs 0,0008% afaseben. mohyavT Sedareba, rom amis Sansebi daaxloebiT 

iseTivea, rogorc ucxoplanetelebTan kavSiris damyarebis SesaZlebloba (!) 

da aqve miuTiTeben, rom mediaciis proceduris praqtikuli gamoyenebis 

SemTxvevebis nakleboba saerTod ar aris kavSirSi e.w. Sarlatani 

mediatorebis saqmianobasTan.604 marTalia, mediators ar aqvs 

gadawyvetilebis miRebis uflebamosileba da Sesabamisad arc sabloo 

Sedegebze gavlenis moxdenis iseTi SesaZlebloba gaaCnia, rogorc 

mosamarTles, an arbitrs, magram es ar unda gavigoT ise, TiTqos 

mediatoris keTilsindisiereba yovelTvis apriorulad igulisxmebodes.  

Tu molaparakeba da sxvebis darwmunebis unari xelovnebaa, maSin isic 

unda vaRiaroT, rom xelovneba wminda racionalur midgomebs ar 

gulisxmobs, aq raRac iracionaluric aris saWiro (rasac sxvadasxvanairad 

moixsenieben: muza, niWi, talanti da a.S.), risi swavlac ar SeiZleba. 

amerikuli saxelmZRvaneloebis avtorebi ar uSindebian iseT saTaurebs, 

rogoricaa ‘‘rogor (unda) moiqces iuristi molaparakebebis dros/How 
Lawyers should behave in negotiations/.605 saeWvoa, vinmem zustad icodes iuristis 
moqmedebebis universaluri formula molaparakebebis dros. molaparakeba 

es urTierTobaa. urTierToba nebismier SemTxvevaSi subieqturi movlenaa da 

damokidebulia am urTierTobis monawileTa simpatiebze, antipatiebze, 

Rirebulebebze, ojaxur mdgomareobazec ki. am mxriv yvela sazogadoebaSi 

arsebobs garkveuli kliSeebi. mediators aqvs ufleba mediaciis 

msvlelobis nebismier stadiaze SesTavazos mxareebs SeTanxmebis variantebi, 

romelsac is mizanSewonilad miiCnevs.606 

 

 

$3. mediatoris pirovnuli Tvisebebi 
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
603 Spencer, David, /Brogan, Michael,  Mediation Law and Practice, ‘’Cambridge University Press,” New-York, 2006, 
p.186.  
604von Schlieffen, Katherina, Mediatenzentierte Qualität und Professionalität – Zugleich: 10 Thesen zur 
Mediationsausbildung, in: Greger, Reinhard,/ Unberath, Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, 
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605 Menkel-Meadow, Carrie J./Porter Love, Lela/ Schneider, Andrea Kupfer/Sternligt, Jean, R.  Dispute Resolution 
Beyond the Adversarial Model, ‘‘Aspen Publishers,‘‘ New-York, 2005, s.203.  
606 Sanders, Pieter, The work of UNCITRAL on arbitration and conciliaion, second and expanded edition, ‘’Kluwer Law 
International,’’ The Hague, 2004, p. 218.   
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Tanamedrove msoflioSi nelnela yalibdeba ara mxolod iuristebis, 

aramed zogadad nebismieri profesiis adamianebis socialuri fena, visac 

ucxovria or, sam, an met qveyanaSi, saubrobs minimum sam enaze, uswavlia 

sxvadasxva qveynis umaRles saswavlebelSi, flobs ramdenime akademiur 

xarisxs da aqvs brwyinvale praqtika msoflio masStabiT. maT xSirad 

uwodeben third culture kids; isini yvelaze kargad ergebian saerTaSoriso 

mediaciis urTules garemos da yvelaze kargad SeuZliaT sxvadasxva 

kulturaTa urTierTobebis daregulireba. isini ar iReben kulturul Soks 

gansxvavebul admianebTan urTierTobaSi da ukeT pouloben azrTa 

sxvadasxvaobis mizezebs.607 aseTi warsulisa da awmyos iuristebisaTvis 

transnacionaluri davebis mediacia yvelaze Sesaferis saqmianobad unda 

CaiTvalos, Tumca mxolod aRzrdis wesi da ganaTleba ar aris mediatoris 

warmatebuli saqmianobis winapiroba.  

Tu mxareebi sxvadasxva kulturis warmomadgenlebi arian, maSin 

medatori, romelic maT saqmes mohkidebs xels, erTerTi maTganis 

‘’kulturul TaviseburebebSi’’ mainc unda erkveodes. Tu mxareebi erTnairi 

azrovnebis stiliT xasiaTdebian, xolo maT mier arCeuli mediatori 

sruliad sxvagvarad mowyobil sazogadoebas ganekuTvneba, maSin didi 

Sansia, rom mediatorma mxareTa molodini ver gaamarTlos, ver ipovos is 

ZiriTadi xazi, razec mxareTa SeTanxmeba SeiZleba aigos.608 

‘‘Tu ginda kargi mediatori iyo, konfliqtebi unda giyvardes‘‘609 am 

formulaSi axali araferia, gansakuTrebiT Tu gaviTvaliswinebT 

marketingSi aseve trafaretad qceul ‘‘amerikuli warmoSobis‘‘ formulas 

‘‘giyvardeT gayidvebi.‘‘ zogadad saxelebis darqmeva (kargi mediatori --- 

cudi mediatori) metad fardobiTi (SedarebiTi da SefasebiTi) procesia. 

sanam vityodeT, vin SeiZleba iyos mediatori, aucilebelia am terminis ukan 

mdgari adamianis profesiuli da pirovnuli Tvisebebis kompleqsuri 

gaazreba. erTxel vaSingtonSi masobrivi mkvleloba moxda, si en eni 

gadmoscemda rom snaiperma ramdenime adamiani imqveynad gaistumra, policiis 

TanamSromelma, romelic TviTon aris profesionali snaiperi, aseTi 

interviu misca: ‘’ara es ar yofila snaiperi, es ubralod mkvleli iyo.’’ vin 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
607 Antaki, Nabil, N.  Cultural Diversity and ADR Practices in the World, in:  Goldsmith, J.C./Ingen-Housz, 
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aris snaperi da riT gansxvavdeba is mkvlelisagan? imiT, rom 

gansakuTrebuli sizustis iaraRs iyenebs? am SemTxvevaSi profesionali 

policieli gulisxmobda imas, rom misi samizne udanaSaulo adamianebi 

iyvnen, rasac profesionali snaiperi arasdros Caidens.610 rodesac 

mediatorze weren, yovelTvis miuTiTeben, rom mediatori unda iyos A, man 
unda akeTos Y da arasdros dauSvas Z, magram iqve arasdros xdeba aRniSvna, 
rom es Sefaseba subieqturia da ukeTes SemTxvevaSi erT konkretul kvlevas 

emyareba.611 aqedan is daskvna SeiZleba gamovitanoT, rom Sefaseba da saxelis 

darqmeva subieqturi faqtorebiTac ganisazRvreba, amitom SeiZleba 

arsebobdes kargi mediatorobis ganmsazRvreli mxolod rCevebi da 

rekomendaciebi, magram araviTar SemTxvevaSi wesebi da kliSeebi, romelTa 

mixedviTac vinmes SeiZleba mieniWos an CamoerTvas es statusi.  

mediaciis warmateba da warumatebloba damokidebulia uamrav faqtorze, 

maT Soris mediatoris sqeszec ki. mediaciis procesi adamianuri 

urTierTobis formaa, aqedan gamomdinare misTvis ucxo araferi ar aris rac 

am urTierTobidan gamomdinareobs. mediaciis dros mniSvneloba imasac ki 

aqvs, mediatori qali iqneba Tu mamakaci.612 sqesobriv gansxvavebas, azrovnebis 

‘’qalur’’ da ‘’mamakacur’’ meTodebs udidesi mniSvneloba SeiZleba hqondes. 

erTerTi gamokvlevis Tanaxmad, mcire Rirebulebis sarCelebze gamoyenebuli 

Co-mediation umaRlesi maCvenebeli dafiqsirda erTad momuSave qali 

mediatorebis sasargeblod, rodesac mamakacma mediatorebma verc erTi 

procesis warmatebiT dasruleba ver SeZles. sxva kvlevis Tanaxmad, mxareTa 

kmayofilebis yvelaze maRali maCvenebeli hqonda mediacias, romelsac qali 

da mamakaci mediatorebi erTad uZRvebodnen. statistika imdenad 

winaaRmdegobrivia, rom raime saxis tendenciaze saubari an daskvnis 

gamotana SeuZlebelia.613 cxadia, arc erT faqtors, maT Soris arc sqess 

gadamwyveti mniSvneloba ar unda mivaniWoT, vinaidan es faqtorebi erTad 

moqmedeben da erTadve axdenen gavlenas mediaciis saboloo Sedegze. 

Sesabamisad, SeiZleba visaubroT rogori mxareebis pirobebSi da romeli 

kategoriis davebze SeiZleba hqondes mediatoris sqess mniSvneloba. 
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araseriozuli iqneba kamaTi Temaze, vis ufro kargad SeuZlia mxareebis 

morigeba qals, Tu mamakacs. rogorc minimum am dros TviT mxareebis sqessac 

da davis sagansac SeiZleba hqondes mniSvneloba, rom araferi vTqvaT uamrav 

sxva faqtorze.  

konfliqti adamianuri da maSasadame socialur-fsiqologiuri 

kategoriaa. ramdenic ar unda amtkicon modave mxareebma, rom isini saqmian 

da pirad urTierTobebs erTmaneTSi ar ureven, amis Tavidan acileba 

SeuZlebelia. mediacia swored urTierTobis normalizebas emsaxureba. 

amitomac amboben, rom konfliqtebis unarianad marTva saukeTeso adamianuri 

Tvisebebis erTerTi umaRlesi gamovlinebaa (The skillful management of conflicts is 
among the highest of human skills).614 

mediatori unda erkveodes sociologiasa da fsiqologiaSi. mas unda 

axasiaTebdes: 1. mosmenis kultura. (germaniaSi zogjer mosmenis kulturas 

mosmenis xelovnebasac uwodeben -- Die Kunst des Zuhörens)615 2. komunikabeluroba 

da molaparakebebis warmoebis unari. 3. lideris fuqnqciebis sakuTar Tavze 

aRebis unari. 4. kargi saqmiani gadawyvetilbebis miRebis unari(Good business 
judgment)	   5.	   interkulturuli kompetenturoba e.i sxvadasxva kulturebis 

codnisa da maTSi garkvevis unari (intercultural competence) 6.	   enebis codna. 7. 
keTilsindisierebisa da samarTlianobis grZnoba(a sence of fairness and justices) 8. 
mSvidi da gawonasworebuli manerebi (poise and calm demeanor) 9. kreatiuloba 

(creativity)  10. TavSekavebuloba, Sinagani energia, moTmineba da 

tolerantuloba (stamina patience and tolerance 11.	   emociuri gawonasworebuloba, 

moqniloba. 12. adamianis bunebis da praqtikuli fsiqologiis kargi codna. 

13. konfrontaciis Tavidan acilebisa da misi ganeitralebis unari (An ability 
to sidestep and diffuse conforntations) 14. mmarTvelis, lideris Tvisebebi 15. eTikis 

normebis dacva. 616 	   	   am CamonaTvalSi saerTaSoriso biznesis samarTlis 

codna gadamwyvetad iTvleba.617 a special blend of legal qualifications and non-legal soft 
skills618 umTavresia CamoTvlil Tvisebebs Soris. mediatori diplomatia da 
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615 Englert, Klaus,/Franke, Horst,/Grieger, Winfried,  Streitlösung ohne Gericht, Schlichtung, Schiedsgericht und 
Mediation in Bausachen, ’’Werner Verlag‘‘, Neuwied, 2006, s.297.   
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ara advokati --  es fraza praqtikosTa wreebSi erTerTi popularuli 

gamonaTqavmia.619 

mediatoris pirvnuli Tvisebebis kidev erTi CamonaTvali ase 

gamoiyureba: molaparakebaSi strategiis gansazRvrisa da misi dacvis unari; 

kreatiuloba, azrovnebis diapazonis SeuzRudavoba, erTi SexedviT 

miuRebeli da warmoudgeneli versiis sisworis daSvebis unari; sakiTxisadmi 

aracalmxrivi da kompleqsuri midgoma da rac iuristebisaTvis ukve karga 

xania cnobilia: CaxlarTuli saqmeebis arsis martivad da gasagebad 

gadmocemis unari; molaparakebis warmoebis fsiqologiuri aspeqtebis 

codna.620 

mediatorma unda gaanalizos, raSi mdgomareobs mxareTa interesi da 

risi miReba surda TiToeul mxares im urTierTobidan, romlidanac 

warmoiSva dava.  man unda SeZlos mxareTa interesebis erTmaneTTan 

SesabamisobaSi moyvana da SesaZlo dabrkolebebis Tavidan acileba.621 

advilad iTqmis, magram yvelaze Zneli swored im damabrkolebeli 

garemoebebis ganeitralebaa, romelic mxareTa urTierTobis sxvadasxva 

etapze warmoiSvnen da sxvadasxva subieqturi Tu obiqturi safuZveli aqvT. 

magaliTad, mxareTa warmomadgenlebis cvlileba (axali gabrazebulia, roca 

Zvelis mier datovebuli problemebis mogvareba uwevs) sijiute, 

mentaliteti, (mxare acxadebs, rom is erTi nabijiTac ar daixevs ukan, 

imitom rom es ukve principis sakiTxia. rogor unda moiqces am dros 

mediatori, rom mxarem romelic Tavs Seuracxyofilad da damcirebulad 

grZnobs, kvlav ganixilos SeTanxmebis varianti da saerTod uari ar Tqvas 

mediaciis gagrZelebaze?) da a.S. am CamonaTvlis gagrZeleba dausruleblad 

SeiZleba. 

mediators unda hqondes erTi Tviseba, romelic misi saqmianobis 

warmatebis sawindrad SeiZleba iqces da romelic sulac ar aris 

aucilebeli arbitrisaTvis, an mosamarTlisaTvis. es aris axleburi 

midgomis, axali garemos Seqmnis, problemebis gadawyvetis gzebis 

originaluri da inovaciuri xedvis unari. mediators ar aqvs dayovnebis 

ufleba. praqtika adasturebs, rom mxareebi SeiZleba SeTanxmdnen ramdenime 

dReSi, maqsimum erT an or kviraSi, magram SeTanxmeba TiTqmis arasdros 

xdeba, Tu procesi Tveebis ganmavlobaSi gaiweleba. rogorc wesi, es 
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Tvisebebi biznesmenebs naklebad axasiaTebT, vinaidan maTi fisqologia 

mimarTulia sakiTxebis gadawyvetisaken, sakuTari poziciis dacvisaken da 

a.S.622 isini naklebad uyureben sakiTxs ‘‘meore mxaris TvaliT“ da amas 

Tavisi axsna aqvs. direqtoris valdebuleba, imoqmedos mxolod sakuTari 

kompaniis interesebidan gamomdinare, gansxvavdeba mediatoris 

pasuxismgeblobisagan, romelic gulisxmobs orive mxaris poziciis realuri 

mamoZravebeli impulsebis sworad gaazrebasa da maTTvis iseTi 

mimarTulebis micemas, rac mxareTa piziciebis daaxloebas gamoiwvevs.  

Guide to ICC ADR mediatorisaTvis aucilebel kvalifikaciasa da codnas 

abstraqtuli formulirebiT iTxovs: professional capabilities and experience needed to 
understand dispute. mediatoris profesionalizmis garantia SeiZleba iyos misi 

daniSvna iseTi avtoritetuli organizaciebis mier, rogoricaa ICC  an 

AAA.623 Znelia dakonkreteba, ra codnis, profesiisa da gamocdilebis mqone 

unda iyos mediatori, vinaidan es moTxovnebi SesaZloa yoveli konkretuli 

davisTvisac ki individualuri iyos.  

konfliqtis detalebiT manipulirebisagan mediaciis procesis dacva da 

manipulirebaze zogadad uaris Tqma kargi mediatorisaTvis umTavresi 

Tvisebaa.624 am SemTxvevaSi igulisxmeba, rom mediatorma mxares ar misces 

manipulirebis saSualeba da amave dros GTviTonac Tavi aaridos msgavsi 

moqmedebebiT davis gadawyvetis mcdelobas. 

urTierTobaTa fsiqologiuri aspeqtebis Tundac minimaluri Teoriuli 

codna mediatorisaTvis aucileblad unda CaiTvalos. magaliTad, rodesac 

mxare Tanaxmaa Caebas winaswar wagebul sasamarTlo procesSi da mainc 

xarjavs dros nervebs, energiasa da fuls ‘’sisxlis ukanaskneli wveTamde’’ -

-- mediatorma unda icodes rom am SemTxvevaSi saqme gvaqvs ara gadasawyveti 

davis obieqtur sirTulesTan an meore mxaresTan arsebul uTanxmoebasTan, 

aramed problemasTan, romelsac piri TviTonve uqmnis Tavis Tavs.625 

mediators unda SeeZlos amis danaxva, misi sworad Sefaseba, identificireba 

da rac mTavaria, mxaris darwmuneba. rogorc ki uazrod mebrZoli mxare 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
622 Guillemin, Jean-Francois, Reasons for Choosing Alternative Dispute Resolution, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’, New-York, 2006, 31.   
623 Ingen-Housz, Arnold,   Ambit and Potential of the “Green’’ Services in the ICC Dispute Resolution System, in: 
Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across 
Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, p.69.   
624 Haft, Fritjof,  Intuitive und rationale Verhandlung, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Hanbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.105.  
625 Klinger, Edgar,/Bierbrauer, Günter,  Sozialpsychologie des Verhandelns, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Hanbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.132.  
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amas gaacnobierebs, arc mediators da arc davis monawileebs SeTanxmebis 

miRweva ar gauWirdebaT. 

rogorc aRiniSna, mediators aucileblad sWirdeba garkveuli 

kompetencia fsiqologiis sferoSi. es kompetencia unda daexmaros mas 

konfliqtis gadawyvetisaTvis adekvaturi garemos SeqmnaSi.626 Aamave dros, 

kompetencias da gamocdilebas ar SeuZlia TavisTavad warmatebis 

winapiroba iyos, Tu ar xdeba am gamocdilebis permanentuli gaanalizeba. 

mediatoris xelovnebis srulyofisTvis aucilebelia am saqmiT dakavebulma 

pirma yovelTvis dausvas sakuTar Tavs SekiTxva, risi gakeTeba SeiZleba, an 

SeiZleboda ukeTesad.627 

germanul doqtrinaSi arsebobs cneba Schlüsselqualifikation Mediation. 
Schlüsselqualifikation, rogorc mediaciasTan dakavSirebuli termini pirvelad 

diter mertensma gamoiyena. am terminis qveS gulisxmoben iseT kompetencias 

ramdenime sferoSi, romelic ar SeiZleba iwodebodes profesionalizmad, 

magram amave dros niSnavs garkveuli codnisa da unaris arsebobas, romlis 

safuZvelzec gadawyvetilebis miReba SesaZlebelia.628 cota bundovani 

definiciaa, Tumca magaliTis saSualebiT SeiZleba misi axsna: mediatori 

profesionali iuristi da advokatia, is ar aris fsiqologi, sociologi an 

marketingis specialisti, magram flobs am sferoebSi iseTi saxis codnas da 

SeuZlia misi ise gamoyeneba, rom xeli Seuwyos mTavari miznis 

ganxorcielebas –davis gadawyvetas. sxvadasxva saxis codnisa da unarebis 

kombinirebiT gadawyvetis gzis Zieba gacilebiT martivi xdeba. Tu dava 

biznesis iseT sferos exeba, romelzec mediators warmodgena ar aqvs, mas 

ori gza rCeba: saswrafod gaerkves am sferoSi mis xelT arsebuli 

nebismieri saSualebiT, iqneba es saxelmZRvaneloebis gadakiTxva Tu 

mocemul sferoSi dasaqmebul megobrebTan ramdenime saaTiani saubrebi, an 

uari Tqvas mediatorobaze. winaaRmdeg SemTxvevaSi mxareTa sasaubro ena 

misTvis ucxo iqneba da is verasdros gaigebs, realurad ra interesebi 

SeiZleba hqondeT maT da sad SeiZleba iyos orive mxarisaTvis misaRebi 

racionaluri gadawyveta.  

gamoyofen mediatorisaTvis aucilebeli kompetenciis Semdeg saxeebs:  

 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
626	   Schmidt, Frank, H.  Erfahrungen aus der anwaltlichen Meditation, in: Greger, Reinhard,/ Unberath, 
Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, s.129. 
627 Klinger, Edgar,/Bierbrauer, Günter,  Sozialpsychologie des Verhandelns, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Hanbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.134.  
628 Ruppel, Oliver, C.  Interdisziplinäre Schlüsselqualifikation Mediation, Rechtliche  Rahmenbedingungen und 
akademische Ausbildungsmöglichkeiten in Deutschland, Österreich, der Schweiz  und dem Fürstentum Liechtenstein, 
’’Dr. Kovac‘’, Hamburg, 2007, s.43. 
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§ socialuri kompetenacia, (adamianur urTierTobebSi adekvaturad 

da racionalurad garkvevisa da moqcevis unari da gamocdileba) 

§ Sesabamisi meTodebis gamoyenebis kompetencia (adamianuri 

urTierTobebis damyarebis da gamyarebis sxvadasxva meTodebis 

codna, floba da maTi Sesabamisad gamoyenebis unari)  

§ personaluri kompetencia ‘’TviTkompetencia’’, (Selbst und 
Personenkompetenz) moqniloba, moqmedebisaTvis mzaoba, moTminebis 

unari, simtkice, pasuxismgeblobis grZnoba da motivacia 

§ kompetencia saqmis garemoebebTan dakavSirebiT – kompetencia, 

romelic ar aris SezRuduli mxolod erTi viwro specialobiT 

Tu profesiiT (rogorc SeiZleba iyos ramdenime ucxo enis 

codna).629 

garda profesionalizmisa da ganaTlebisa, amerikaSi amboben, rom 

mediatori unda gamoirCeodes myari moraluri TvisebebiT (good moral 
character).630 sakmaod Znelia dadgindes, ra SeiZleba CaiTvalos myar moralur 

Tvisebebad. magaliTad, SeiZleba Tu ara mediatoris seqsualur orientacias 

mniSvneloba hqondes. aseT delikatur kiTxvebze pasuxi yovel 

sazogadoebaSi Taviseburad originaluri da gansxvavebuli iqneba.  

 

 

 

 

$4. mediatoris SerCevisa da daniSvnis meqanizmebi 
 

sasamarTlos mier mxardaWerili mediaciis drosac ki amerikeli 

mosamarTleebi cdiloben mediatoris maTTvis misaRebi kandidatura 

mxareebma SearCion, amisTvis sasamarTloebi TanamSromloben advokatTa 

gaerTianebebTan da im arasamTavrobo organizaciebTan, romlebic davis 

gadawyvetis alternatiuli saSualebebiT arian dainteresebulni. maTTan 

TanamSromlobis Sedegad sasamarTlo adgens mediatorTa sias, romelsac 

mxareebs warudgenen da sTxoven mediatoris kandidaturaze SeTanxmebas. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
629 Ruppel, Oliver, C.  Interdisziplinäre Schlüsselqualifikation Mediation, Rechtliche  Rahmenbedingungen und 
akademische Ausbildungsmöglichkeiten in Deutschland, Österreich, der Schweiz  und dem Fürstentum Liechtenstein, 
’’Dr. Kovac‘’, Hamburg, 2007, s.44. 
630 Kulms, Rainer,  Alternative Streitbeilegung durch Mediation in den USA, in: Hopt, Klaus,J./Steffek, Felix,  
Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.458.  
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siaSi Seyvanisas sasamarTlo xelmZRvanelobis tradiciuli kriteriumebiT: 

ganaTleba gamocdileba, gansakuTrebuli codna an specializacia da a.S.631  

ICC ADR Rules mediatoris SerCevis or meqanizms icnobs. is SeiZleba 

airCes mxareTa mier an TviTY ICC-m daniSnos.632 safrangeTSi mxareebs 

SeuZliaT pirdapir airCion mediatorad konkretuli fizikuri piri, an 

gansazRvron is organizacia (iuridiuli piri) romelsac mediatoris 

dasaxelebis uflebas mianiWeben.633 

mediaciis Sesaxeb SeTanxmebis garda mxareebi deben xelSekrulebas 

mediatorTan, romelic Tanaxmaa warmarTos procesi. rodesac mediaciis 

Sesaxeb SeTanxmeba winaswar ar aris gaTvaliswinebuli xelSekrulebaSi, 

xSirad es SeTanxmeba da xelSekruleba mediatorTan erT dokumentad 

erTiandeba xolme da detalurad aregulirebs rogorc mediatorsa da 

mxareebs Soris, aseve uSualod am ukanasknelTa Soris urTierTobebs.634 

mediatorTan dadebuli xeSekruleba ganixileba momsaxurebis 

xelSekrulebis erTerT saxed.635 misi standartuli formis arseboba 

doqtrinaSi mizanSewonilad ar aris miCneuli.636 TviT mediaciis xasiaTidan 

da misi konfidencialobidan gamomdinare, mxareTa Soris arsebuli 

uTanxmoebebi individualuria, Sesabamisad aseve individualuri SeiZleba 

iyos maTi moTxovnebi mediatoris mimarT, mediatoris pasuxismgeblobis 

farglebi da a.S.  

mediatorTan dadebuli xelSekrulebis formis specialuri 

samarTlebrivi regulirebis ararsebobis gamo SesaZlebelia misi nebismieri 

formiT dadeba.637 Aaqve unda aRiniSnos, rom mediatorTan dadebuli 

xelSekruleba da mediaciis warmatebiT dasrulebis Sesaxeb mxareTa 

SeTanxmeba erTmaneTTan samarTlebrivad dakavSirebuli ar aris. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
631 Kulms, Rainer,  Alternative Streitbeilegung durch Mediation in den USA, in: Hopt, Klaus,J./Steffek, Felix,  
Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.456-457.  
632 Wolrich, Peter, M.  ADR under the ICC ADR Rules in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. 
(Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-
York, 2006, p.78.  
633 Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.213.. 
634 Nölting, Hubertus, Mediationsverträge, “Centrale für Mediation“, Hemsbach, 2003, s.10.  
635 Nölting, Hubertus, Mediationsverträge, “Centrale für Mediation“, Hemsbach, 2003, s.23.  
636 Nölting, Hubertus, Mediationsverträge, “Centrale für Mediation“, Hemsbach, 2003, s.29.  
637 Nölting, Hubertus, Mediationsverträge, “Centrale für Mediation“, Hemsbach, 2003. s.46.  
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Sesabamisad, pirvelTan dakavSirebuli samarTlebrivi Sedegebi ar SeiZleba 

gavrceldes meoreze da piriqiT.638 

doqtrinaSi miuTiTeben im safuZvlebze, romelTa arsebobac advokats 

uflebas aZlevs uari uTxras klients momsaxurebaze. am safuZvlebs 

Sorisaa momsaxurebis gawevis faqtobrivi SeuZlebloba gamowveuli 

sxvadasxva obieqturi da subieqturi mizezebiT; agreTve, rodesac dava ar 

emTxveva advokatis specializacias da advokati Tvlis, rom is misi 

kompetenciis farglebs gareTaa; aseve, rodesac klients ar SeuZlia 

gadaixados honorari momsaxurebisaTvis. da bolos, Tu advokats aqvs 

mniSvnelovani safuZveli (valid reason or good cause) imisTvis, rom uari Tqvas 

momsaxurebis gawevaze.639 es safuZvlebi SeiZleba Tavisuflad iqnes 

gamoyenebuli mediatorTa mier, rac eTikis normebis darRvevad ar unda 

CaiTvalos  

 

 

$5. mediatorisaTvis wayenebuli moTxovnebi 
 

saxelwodeba ‘‘mediatori‘‘ marTlwesrigebis umravlesobaSi daculi ar 

aris. misi gamoyeneba yvelas Tavisuflad SeuZlia.640 arsebobs mosazreba, 

rom mediatoris kvalifikaciis miniWeba unda xdebodes umaRlesi, an 

specialuri saswavleblis dasrulebis Semdeg, risTvisac unda Sedges 

saswavlo programa boloniis procesis moTxovnebis gaTvaliswinebiT.641 

germanuli universitetebis udidesi nawili sTavazobs sasertifikato 

swavlebas mediaciis sferoSi. umaRles saswavleblebs Soris konkurencia am 

mimarTulebiT sakmaod didia.642 

mediatorisTvis wayenebuli moTxovnebis gansazRvra damokidebulia 

sxvadasxva faqtorebze da kriteriumebze. erTerTi maTgania avtoritetuli 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
638 Nölting, Hubertus, Mediationsverträge, “Centrale für Mediation“, Hemsbach, 2003, s.140.  
639 Spencer, David, /Brogan, Michael,  Mediation Law and Practice, ‘’Cambridge University Press,” New-York, 2006, 
p.203. 
640 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
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organizaciebis mier Sedgenili siebi. am siaSi moxvedra mianiSnebs 

mediatoris gamocdilebasa da kvalifikaciaze. mediatoris kvalifikaciis 

gansazRvrisaTvis SesaZloa gamodges analogiuri principiT sasamarTloebis 

mier Sedgenili siebi.643 avstriis iusticiis saministro adgens ara mxolod 

mediatorebis, aramed im dawesebulebebisa da saswavlo kursebis siasac, 

sadac SesaZloa mediatorobisaTvis aucilebeli ganaTlebis miReba (Die Liste 
der Ausbildungseinrichtungen und Lehrgänge für Mediation).644 mediatorma, romelsac 

unda, rom avstriis mediatorTa siaSi Seiyvanon, federalur iusticiis 

saministroSi unda waradginos Semdegi dokumentebi: a) gancxadeba b) 

kvalifikaciis damadasturebeli dokumenti (serTifikatebi, diplomebi) g) 

cnoba nasamarTlobis Sesaxeb d) pasuxismgeblobis dazRvevis 

damadasturebeli dokumenti minimum 4000 evroze. dazRveva ar unda 

gamoricxavdes mzRvevelis pasuxismgeblobas an raime vadiT ar unda 

zRudavdes mas. e) miTiTeba sad ganaxorcielebs mediatori saqmianobas. 

ganacxadis  wardgena SeuZliaT mxolod 28 wlis asaks miRweul pirebs.645 

aqve unda aRiniSnos, rom SerCevis e. w sabazro modeli646 yvelaze 

zustad asaxavs mediatoris SesaZleblobebs, vinaidan am SemTxvevaSi 

mediators  yvelaze rTuli gamocdis -- klientTa ndobisa da maTSi 

pupularobis mopovebis Cabareba uwevs. am modelis mimdevari saxelmwifoebi 

uars acxadeben mediatorTa kvalifikaciasTan dakavSirebuli sakiTxebis 

regulirebaze da mTlianad bazars andoben ‘‘kargi‘‘ da ‘‘cudi‘‘ mediatorebis 

erTmaneTisagan gansxvavebas. amis yvelaze realuri magaliTi inglisia, 

sadac kanonmdebelma srulad Tqva uari mediatorisaTvis savaldebulo 

ganaTlebis an sxva saxis cenzis regulirebaze.647 

rusul doqtrinaSi arsebobs mosazreba, rom mediatorobisaTvis 

umaRlesi ganaTlebaa saWiro. sxvebi ufro Sorsac midian da moiTxoven, rom 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
643 Sdr.Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
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644 Fuchshuber, Christian,  Mediation im Zivilrecht, Neue Wege der Konfliktlösung, ‘’Ard Orac,’’ Wien, 2004, s.31.   
645 Ruppel, Oliver, C.  Interdisziplinäre Schlüsselqualifikation Mediation, Rechtliche  Rahmenbedingungen und 
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647 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
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mediatoris umaRlesi ganaTleba aucileblad iurisprudencias moicavdes, 

vinaidan mediacia iuridiuli mosaxurebis saxed ganixileba.648 

Bundesverband Mediation -- BM germaniaSi 1992 wels daarsda. es aris 

interdisciplinuri kavSiri, romlis umTavresi mizania germaniaSi davis 

gadawyvetis alternatiuli saSualebebis gavrceleba da popularizacia. 

kavSirs SemuSavebuli aqvs Tavisi standartebi, romelTa dakmayofilebac 

aucilebelia mediatoris kvalifikaciis miniWebisaTvis. pirvel rigSi 

savaldebulod iTvleba minimum 200 saaTiani saswavlo kursi. aqedan 120 

saaTi eTmoba mediaciis safuZvlebs, 30 saaaTi  --mediaciis konkretuli 

sferos Seswavlas, rac arCeviTia. 30 saaTi sWirdeba mediatorobis 

kandidatis mier naswavlis praqtikulad ganxorcielebas da Semdgomi 20 

saaTi SeiZleba daeTmos sxva mediatorebTan erTad muSaobas, an isev 

praqtikul saqmianobas. aseve winaswar aris gansazRruli is Temebi, 

romelsac am 200 saaTis ganmavlobaSi momavali mediatorebi aucileblad 

unda gaecnon. am kursis gavlis Semdeg pirs SeuZlia Tavis Tavs uwodos 

Mediator BM . rac Sesabamisi kursis gavlaze metyvelebs.649 

avstriaSi mediatoris movaleoba, romelic yvela mxaris sasargeblod 

moqmedebas gulisxmobs (Allparteilichkeit), ganimarteba, rogorc mediatoris 

neitraliteti pozitiuri mniSvnelobiT.650 pozitiuri neitraliteti 

gulisxmobs im qmedebebs, romelic mediatorma unda ganaxorcielos 

neitralurobis SesanarCuneblad, neitraliteti negatiuri gagebiT ki 

SeiZleba moicavdes im moqmedebebs, romelTa ganxorcielebac 

mediatorisaTvis mizanSewonili ar aris, Tu mas mxareTa ndobis SenarCuneba 

unda.  

avstriuli kanoni mediaciis Sesaxeb aregulirebs mediatoris interesTa 

konfliqtTan dakavSirebul urTierTobebs. mediators ar aqvs ufleba imave 

saqmeze, romelSic rogorc mediatori monawileobs/monawileobda, gamovides 

rogorc mxaris warmomadgeneli, gadawyvetilebis mimRebi, an misces mxares 

raime saxis konsultacia. niSandoblivia, rom mediators ar ekrZaleba 

mediaciis mimdinareobis procesSi an misi dasrulebis Semdeg sxva saqmeze 

gadawyvetilebis mimReb pirad monawileoba maSinac ki, rodesac am sxva 
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saqmeSi mxares mediaciis procesSi moanawile erTerTi subieqti 

warmoadgens.651 aq gansakuTrebiT sainteresoa, xom ar zRudavs amiT 

kanonmdebeli davis gadawyvetis alternatiuli saSualebebis kombinirebul 

gamoyenebas? sayovelTaod cnobilia ramdenime warmatebuli praqtikuli 

precedenti, rodesac erTi da igive piri mxareebs emsaxureboda jer rogorc 

mediatori, Semdeg ki arbitri. aSkaraa, rom avstriuli kanoni mediators 

ukrZalavs imave saqmeSi arbtirad monawileobas. davis gadawyvetis 

alternatiuli saSualebebis kombinirebuli gamoyenebis faqtis gasaCivrebis 

SemTxvevaSi sasamarTlom es interesTa konfliqtis normebis darRvevad 

unda CaTvalos rac saarbtiraJo gadawyevtilebis gauqmebis, an mis cnobasa 

da aRsrulebaze uaris Tqmis safuZveli gaxdeba. arsebuli praqtikis 

gaTvaliswinebiT, kanonmdeblis mier aseTi SezRudvis daweseba ar SeiZleba 

dadebiTad Sefasdes.   

mediaciis procesis meSveobiT misTvis cnobili garemoebebis Sesaxeb 

dumilis SenarCunebis valdebuleba avstriuli kanonmdeblobis mixedviT 

vrceldeba rogorc mediatorze, aseve im pirebze, romlebsac SesaZloa 

Sesabamis informaciasTan, an dokumentebTan Sexeba hqondeTY mediatorTan 

maTi samsaxurebrivi Tu sxva damokidebulebis gamo.652 eseni SeiZleba iyvnen 

rogorc mediatoris TanaSemweebi da mdivnebi, aseve praqtikantebi, 

staJiorebi, studentebi da a.S.  

avstriaSi mediatoris valdebulebad iTvleba rogorc mediaciis 

dasawyisasa da dasasrulis, aseve mediaciis mimdinareobasTan dakavSirebuli 

garemoebebis dokumenturad dadastureba, anu Sesabamisi dokumentaciis 

Sedgena.653 Aamave dros, avstriul doqtrinaSi gamoTqmuli erTerTi 

mosazrebis Tanaxmad, mediatori ar aris mxaris konsultanti da miT umetes 

ar SeiZleba iyos misi mrCeveli samarTlebriv sakiTxebSi.654 

saxelwodeba mediatori SveicariaSi aseve ar aris daculi. misi 

gamoyenebis ufleba nebismier pirs aqvs.655 Jenevis kantonis kanonmdebloba 

mediatorisagan iTxovs damoukideblobas, neitralurobasa da 
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miukerZoeblobas. mediatori aseve valdebulia SeinarCunos dumili im 

sakiTxebTan dakavSirebiT, romelic misTvis mediaciis proceduris 

msvlelobisas gaxda cnobili.656 mediatoris profesiis samarTlebrivi 

regulirebis ararsebobis gamo mediaciis calkeulma asociaciebma Sida 

standartebi SeimuSaves. isini mediatoris kvalifikacias aniWeben pirebs, 

romlebsac gavlili aqvT Teoriuli da praqtikuli momzadebis 

savaldebulo minimumi. amave dros, mediatorebi valdebulni arian 

permanentulad izrunon sakuTari codnis gaRrmavebaze da praqtikuli 

gamocdilebis srulyofaze. niSandobliavia, rom sxvadasxva sferoSi 

(saojaxo, biznes davebi da a.S.) moRvawe mediatorebis momzadebis programa 

gansxvavebulia da mediators SeuZlia moipovos kvalifikacia ‘’saojaxo 

davebis mediatori’’. aseve SesaZlebelia meore kvalifikaciis mopovebac. 

magaliTad, Tu saojaxo davebze orientirebuli mediatori Sesabamis 

moTxovnebs daakmayofilebs mas SeuZlia biznesis sferoSi moRvaweobis 

kvalifikaciis aRiarebac moiTxovos.657 

safrangeTSi mediatoroba nebismieri profesiis pirs SeuZlia, am mxriv 

raime SezRudva ar arsebobs.658 mediatoris movaleobebad miiCniaT, mxareTa 

Soris arsebuli daZabulobis ganmuxtva, maTi gansxvavebuli poziciebisa da 

interesebis dazusteba, mxareTa Soris komunikaciis gaadvileba, arsebuli 

dabrkolebebis gadalaxvaSi daxmareba, saerTo interesebis moZebna da maTze 

yuradRebis gamaxvileba.659 garda amisa, mediatoris valdebulebad iTvleba 

mxareebisaTvis mediaciis procesis konfidencialurobis Sexseneba an 

ganmarteba. mediatori valdebulia xeli moawerinos mxareebs 

konfidencialurobis dacvis damadasturebel dokumentze. Mman unda urCios 

mxareebs mediaciis yvela etapze isargeblon kvalificiuri iuridiuli 

rCevebiT da mimarTon advokats. garda amisa, mediatori valdebulia 

mxareebs piradad auxsnas mediaciis daniSnuleba da proceduris 

mimdinareoba, raTa erTxel kidev darwmundes, rom isini saTanadod 
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informirebulni arian. mediaciis SeTavzebiT dakavebuli organizaciebi 

‘’Tavis’’ mediatorebs xels awerineben damoukideblobis, miukerZoeblobisa 

da neitralurobis deklaraciaze.660 

safrangeTSi mediatorisaTvis aucileblad miiCneva mediaciis warmoebis 

teqnikis, taqtikisa da meTodikis codna. aqedan gamomdinare, mediatoris 

saTanado profesiuli momzadeba da gamocdileba Zalian mniSvnelovania. 

aRniSnulis miuxedavad, safrangeTSi dRemde ar arsebobs erTiani standarti 

mediatorisaTvis aucilebeli ganaTlebisa da gamocdilebis Sesaxeb. 

mediaciis centrebi, universitetebTan, advokatTa kolegiebTan, an 

sasamarTloebTan erTad xSirad acxadeben treiningebs mediatorisaTvis 

saWiro ganaTlebisa da praqtikuli codnis misaRebad.661 

frangul doqtrinaSi miuTiTeben, rom mediatorma neitraluroba unda 

SeinarCunos rogorc subieqturi aseve obieqturi mniSvnelobiT. obieqtur 

mniSvnelobaSi igulisxmeba raime saxis mikerZoebis ardaSveba, xolo 

subieqturi mniSvneloba gulisxmobs mediatoris mxridan procesis ise 

warmarTvas, rom masSi monawile subieqtebs ar gauCndeT mcire eWvic ki misi 

erTerTi mxarisadmi simpatiis, an antipatiis Sesaxeb. amis uzrunvelyofa 

mxolod SesaZlo interesTa konfliqtebis Tavidan acilebiT aris 

SesaZlebeli. cxadia, Tu mediatori raime formiT damokidebulia romelime 

mxareze, iRebs misgan anazRaurebas, aqvs piradi an saqmiani kontaqtebi da 

a.S. is ver SeZlebs Tavisi funqcis kargad Sesrulebas.662  

mediacia inglisSi absoluturad kerZo saqmianobaa, Tumca isic unda 

aRiniSnos, rom mediatoris profesia iqca e.w. ‘’akreditaciasavaldebulo’’ 

saqmianobad. ‘’akreditaciaSi’’ igulisxmeba mediatorTa momzadeba sxvadasxva 

tipis asociaciebis mier da Sesabamisi kursis gavlis damadasturebeli 

serTifikatis gacema. erTerTi mosazrebis Tanaxmad, mediaciis rolis 

zrdasTan erTad mosalodnelia, rom misi regulireba moxdes adgilobrivi 

xelisuflebis an evrokavSiris mier. Tumca jerjerobiT inglisSi 
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umravlesobaSi isini arian, vinc Tvlis, rom am kerZo xasiaTis saqmianobas 

raime saxis regulireba ar sWirdeba.663 

sasamarTlos mier SerCevisas aSS-Si momavalma mediatorebma unda 

daamtkicon, rom minimum 25 saaTiani kursi aqvT gavlili, romelic moicavda 

rogorc Teoriul, aseve praqtikul mecadineobebs. 2007 wlidan mediatorebi 

valdebulni arian xeli moaweron deklaracias, rom daicaven Sesabamisi 

sasamarTlos mier mediaciis proceduris warmarTvisaTvis dadgenil wesebsa 

d eTikis normebs. am normebis darRvevam SesaZloa mediatoris 

diskvalifikacia, anu misi praqtikuli saqmianobisagan CamoSorebac ki 

gamoiwvios.664 

 

 

$6. mediatoris pasuxismgebloba 
 

mediatoris pasuxismgeblobis gansazRvrisaTvis SeiZleba gamoyenebul 

iqnes im profesiisaTvis damkvidrebuli qcevis wesebi, romelsac mediatori 

miekuTvneba. mas SeiZleba daekisros pasuxismgebloba xelSekrulebis 

darRvevisaTvis, gulisxmierebisa da keTilsindisierebis valdebulebis 

darRvevisaTvis da a.S.665 ganzraxi an gaufrTxilebeli moqmedebiT 

miyenebuli zianis anazRaurebis universaluri wesi mediatorebTan 

mimarTebaSic ZalaSia. Aamave dros, mxareTa specialuri SeTanxmebiT 

mediatorisaTvis dakisrebul valdebulebas aqvs upiratesoba mis 

Cveulebriv, ‘‘standartul’’ valdebulebebTan mimarTebaSi.666 

 germanul doqtrinaSi gamoTqmuli mosazrebis Tanaxmad, mediatori 

pasuxs agebs mediantebis, rogorc solidaruli kreditorebis winaSe. amave 

dros mediantebi pasuxs ageben mediatoris winaSe, rogorc solidaruli 

movaleebi.667 mediatori  maqsimalurad unda ecados, rom mediaciis procesi 

iyos kargad dagegmili da saTanadod ganxorcieldes. procesis xarisxze 

pasuxismgebloba misi erTerTi umTavresi pasuxismgeblobaa mxareTa winaSe.668  
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procesis damoukideblad da miukerZoeblad warmarTvis konstituciuri 

valdebuleba ZalaSia mosamarTleebis mimarT, Tumca is SeiZleba 

gavrceldes yvela im piris saqmianobaze, romlis mizanic mxareTa Soris 

arsebuli davis gadawyvetaa,669 aqedan gamomdinare mediatorzec.  

mediaciis procesis dasrulebamde mediators mxolod gansakuTrebul 

SemTxvevebSi da mniSvnelovani safuZvlis arsebobisas aqvs ufleba uari 

Tqvas procesis gagrZelebaze. aseTi mizezi SeiZleba iyos mediatoris 

avadmyofoba; qmeduunaroba; mxareTa mier misi kuTvnili honoraris 

gadauxdeloba; erTerTi mxaris aSkarad arakeTilsindisieri 

damokidebuleba mediaciis procesis mimarT.670 cxadia es CamonaTvali 

amomwuravad ar unda miviCnioT. mniSvnelovani safuZvlis arsebobis 

mtkicebis tvirTi nebismier SemTxvevaSi mediators daekisreba, Tu romelime 

mxare mis mier mediaciis procesis Sewyvetas gaaprotestebs.  

mediaciis procesis warumateblad dasrulebisas mxares SeuZlia amis 

Sesaxeb ubralod ganacxados, rom mas aRar surs mediaciaSi monawileoba, 

magram rodesac amas mediatori akeTebs, man Tavisi pozicia saTanadod unda 

daasabuTos da miuTiTos mniSvnelovani safuZvlebis arsebobaze.671 

dauSvebelia mediators daekisros pasuxismgebloba mediaciis procesis 

uSedegod dasrulebisaTvis.672 es principi imdenad naTelia, rom mas 

gansakuTrebuli ganmarteba da dasabuTeba ar sWirdeba. mediatori ar 

flobs raime berkets imisTvis, rom mxareebi SeTanxmebaze daiyolios. 

mxareebs ara mxolod SeTanxmebaze, aramed zogadad proceduraSi 

monawileobazec ki nebismier dros SeuZliaT uari ganacxadon.  

mediatoris pasuxismgeblobis SezRudva misi pasuxismgeblobis 

ganmsazRvreli maqsimaluri Tanxis dasaxelebiT doqtrinaSi uaryofiTad 

fasdeba.673 mediaciis zogierTi centri Tu arasamTavarobo organizacia 

Tavisi wevri mediatorebisaTvis iTxovs pasuxismgeblobis dazRvevas. 
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zogjer aseTi dazRvevis arseboba wevrad miRebis winapirobadac ki aris 

qceuli.674 

avstriaSi mediatoris pasuxismgebloba mediaciis kanoniT 

daregulirebuli ar aris, Tumca doqtrinaSi sayovelTaod aRiarebulad 

iTvleba, rom am dros gamoiyeneba samoqalaqo kodeqsis Sesabamisi normebi 

zianis anazRaurebis Sesaxeb.675 Tu avstriaSi mediatori mediaciis procesTan 

da garemoebebTan dakavSirebiT dumilis movaleobas daarRvevs, amas 

sasjelad jarima an eqvs Tvemde vadiT Tavisuflebis aRkveTa SeiZleba 

mohyves.676  

mediatoris pasuxismgeblobis farglebis ganmsazRvrel normebs arc 

Sveicaruli kanonmdebloba iTvaliswinebs,677 am SemTxvevaSic mxolod 

varaudi SegviZlia, rom gamoiyeneba zianis anazRaurebis samoqalaqo 

kodeqsiT dadgenili wesebi.  

Sveicarul doqtrinaSi gamoTqmuli erTerTi mosazrebis mixedviT, 

mediatoris pasuxismgeblobis gansaRvrisas upirveles yovlisa yuradReba 

unda gamaxvildes Semdeg garemoebebze: a) aqvs Tu ara adgili mediaciis 

SeTanxmebiT da mediatorTan dadebuli xelSekrulebiT gaTvaliswinebuli 

mediatoris valdebulebebis darRvevas da konkretulad ra moqmedebaSi Tu 

umoqmedobaSi gamoixateba igi. b) ikveTeba Tu ara mediatoris brali am 

darRvevaSi, g) aris Tu ara saxeze raime saxis ziani da Tu saxezea, 

SeiZleba Tu ara misi dakonkreteba da konkretul TanxaSi gamosaxva; aris 

Tu ara kavSiri ziansa da xelSekrulebis darRvevas Soris.678  

rodesac mediatori mxareebs SeTanxmebis saboloo formulirebaSi 

exmareba, is valdebulia gaiTvaliswinos Semdegi faqtorebi: a) SeTanxmeba 

unda iyos garkveviT da ramdenadac SesaZlebelia martivad gasagebi eniT 

Camoyalibebuli. b) teqsti unda moicavdes sadavo urTierTobebis amomwurav 

da saboloo regulirebas. g) mediatorma mxareebi unda Caayenos saqmis 

kursSi maT mier miRweuli SeTanxmebis iuridiuli namdvilobisa da 

namdvilobasTan dakavSirebuli samarTlebrivi riskebis Sesaxeb d) 

mediatorma ar unda imsjelos, ramdenad eqvivalenturia Sesruleba da 
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sapasuxo Sesruleba – es mxareebis Sesafasebelia.679 da bolos, mediatori 

valdebulia mxareTa moTxovnis SemTxvevaSi daabrunos misTvis 

warmodgenili dokumentebi da masalebi.680 

mediatoris movaleobebs amerikul doqtrinaSi aseTi CamonaTvlis saxiT 

ayalibeben: organizeba, komunikaciis uzrunvelyofa, mxareTa informireba da 

maTi ‘‘ganaTleba‘‘ mediaciis sferoSi; molaparakebebi, procesis warmoeba da 

misi xelSewyoba, mediaciis procesis dacva mxareTa, an nebismier mesame 

pirTa mier borotad gamoyenebisagan.681 

mediatoris winaaRmdeg warmoebuli procesebis mosarCelis 

sasargeblod dasrulebis SemTxvevebi iSviaTia.682 floridaSi yovelwliurad 

mediatorebs asi aTasamde saqme gadaecemaT. 1992 wlidan 2005 wlamde 

sertificirebuli mediatorebis mimarT  mxolod 74 saCivari iqna 

wardgenili da aqedan 2005 wlis aprilamde damTavrebuli saqmeebis mixedviT 

mxolod 25% damTavrda mediatorisaTvis sanqciebis dawesebiT.683 aSS-is 

zogierTma Statma (florida, jorjia, virjinia, minesota, samxreT 

karolina) specialuri procedurac ki SemoiRo im mediatorTa qmedebebis 

gasaCivrebisaTvis, romlebic sasamarTlos mier mxardaWerili mediaciis 

procedurebSi monawileoben.684  

gansakuTrebiT unda aRiniSnos eTikis kodeqsebis roli mediatoris 

pasuxismgeblobis Sinaarsisa da farglebis gansazRvris saqmeSi. doqtrinaSi 

gamoyofen eTikis kodeqsebis sam saxeobas: a) wamaxalisebeli (aspirational), 
romelic adgens im standartebs, romelTa miRwevac mxareTa mizans, maT 

motivacias unda warmoadgendes. b) ‘’saganmanaTleblo-SemecnebiTi’’ 

(educational) -- aseTi kodeqsebi cdiloben gaadvilon dadgenili moTxovnebis 

gageba da Sesruleba Sesabamisi standartebis komentirebisa da sxvadasxva 

saxis interpretaciis gziT. g) mesame saxea e.w. maregulirebeli (regulatory) 
kodeqsi, romelic gansazRvravs qcvevis Sesabamis normebs da adgens 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
679 Gabriel, Simon,  Die Haftung des Mediators im schweizerischen Rechtssystem, ‘’Stämpfli,‘‘ Bern, 2008, s.197.  
680 Gabriel, Simon,  Die Haftung des Mediators im schweizerischen Rechtssystem, ‘’Stämpfli,‘‘ Bern, 2008, s.201. 
681 Menkel-Meadow, Carrie J./Porter Love, Lela/ Schneider, Andrea Kupfer/Sternligt, Jean, R.  Dispute Resolution 
Beyond the Adversarial Model, ‘‘Aspen Publishers,‘‘ New-York, 2005, s.327.  
682 Spencer, David, /Brogan, Michael,  Mediation Law and Practice, ‘’Cambridge University Press,” New-York, 2006, 
p.431. 
683 Kulms, Rainer,  Alternative Streitbeilegung durch Mediation in den USA, in: Hopt, Klaus,J./Steffek, Felix,  
Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.455.  
684 Kulms, Rainer,  Alternative Streitbeilegung durch Mediation in den USA, in: Hopt, Klaus,J./Steffek, Felix,  
Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.455.  
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proceduras, romelic gamoiyeneba aseTi normebis darRvevis SemTxvevaSi.685 

cxadia, mediatoris saqmianobis gaumjobesebisaTvis eTikis kodeqsebis 

nebismieri saxeoba misaRebia, Tumca maregulirebeli kodeqsebis realuri 

praqtikuli Rirebuleba SeiZleba cota gansxvavdebodes danarCenebisagan. 

cxadia, es ar akninebs sxva kodeqsebis mniSvnelobas. sayovelTaod 

cnobilia, ra rols asrulebs wamaxalisebeli tipis korporaciuli marTvis 

kodeqsebi kargi korporaciuli marTvis damkvidrebis saqmeSi, sadac 

regulirebis nacvlad moqmedebs principi: ‘’daemorCile an ganmarte’’. Aam 

dros subieqti an emorCileba kodeqsis moTxovnas, an Tavis angariSSi 

ganmartavs, ratom ar emorCileba mas da ratom aris kompaniis kargi 

korporaciuli marTvisaTvis ukeTesi is varianti, romelic kodeqsis 

moTxovnisagan gansxvavdeba. amgvarad, Tu eTikis kodeqsebs yuradReba eqceva, 

maT dacvas mxolod dadebiTi efeqti SeZleba hqondes, miuxedavad imisa, ra 

saxis kodeqsebTan gvaqvs saqme.  

 

 

Tavi VII mediaciis organizebisa da warmarTvis 

Teoriuli da praqtikuli sakiTxebi 
 

$1. uTanxmoebis warmoSobis mizezebi 
 

konfliqtis gadawyvetis erTaderTi gza –  es problemaa, ori –dilema. 

Tavisufali moqmedebis areali iq ixsneba, sadac gadawyvetis sami varianti 

mainc arsebobs.686 Tu konfliqtis monawile yvela mxares misi aRmofxrvis 

‘’Tavisi da erTaderTi gza’’ aqvs arCeuli, maSin mxolod konfliqtis kidev 

ufro gaRrmavebas unda velodoT im stadiamde, sanam mxareebi ar mixvdebian, 

rom es gaRrmaveba kargad aravisTvis damTavrdeba.687  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
685 Spencer, David, /Brogan, Michael,  Mediation Law and Practice, ‘’Cambridge University Press,” New-York, 2006, 
p.215. 
686 Greiter, Ivo,  Die Suche nach kreativen Lösungen, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.389.   
687ainStaini ambobda, rom absoluturi araferi ar arsebobs, miT umetes WeSmariteba.  

yvelaferi, risi Semecnebac adamians SeuZlia, fardobiTi da relatiuria. biokibernetikosi 

fon foersteri aRniSnavda, rom adamianis grZnobaTa organoebis mier garesamyaros aRqma 

uaRresad subieqturia da damokidebulia konkretuli individis SesaZleblobebze. 

garesamyaros zustad iseTad aRqma, rogoric is aris, SeuZlebelia, Sesabamisad adamianebs 

aqvT TavianTi garesamyaro da Sexedulebebi masze. rac mTavaria, aqvT gancda, rom 

garesamyaros maTeuli aRqma WeSmaritia, an gacilebiT ufro WeSmaritia, vidre sxva 
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mediaciis dros `swori gadawyveta` absoluturad subieqturi, 

SefasebiTi kategoriaa. SesaZloa, rom profesiiT iuristi mediatori 

samarTlebrivi aspeqtebis gaTvaliswinebiT Tvlides, rom icis rogoria 

swori gadawyveta, magram mxareebma es sulac ar miiCnion `sworad.’’ swori am 

dros is aris, rac orive mxarisaTvis maqsimalurad misaRebia.688 rogorc 

wesi, problema arsebobs ara obieqtur realobaSi, aramed adamianebis 

TavebSi. sinamdvile am dros erTerTi argumentia. kargia es argumenti Tu 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
adamianebisa. konfliqtis safuZveli da umTavresi mizezi swored amaSi mdgomareobs	  Klinger, 
Edgar,/Bierbrauer, Günter,  Sozialpsychologie des Verhandelns, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) 
Hanbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.139.  

saintereso Teoriaa, Tumca WeSmaritebis ararsebobaze Sexeduleba arsebiTad mcdaria, 

vinaidan misi arsebobis Sesaxeb yvela adamianis cnobieri Tu aracnobieri samyaro 

reagirebs. absoluturi WeSmariteba rom ar arsebobdes, maSin arc azrTa Widili 

iarsebebda. adamianiebi swored imitom nerviuloben, ibrZvian, eWvianoben da a.S. rom maT 

ician WeSmaritebis arsebobis Sesaxeb da Sinaganad xvdebian, rom es WeSmariteba maTTvis 

miuwvdomeli rCeba. samagierod ar nerviuloben isini, visac bolomde sjera rom 

WeSmaritebas miagno da is arsebobs. Tu yvelaferi fardobiTi da relatiuria, maSin 

yovelTvis unda rCebodes gancda, rom im WeSmaritebaze didi WeSmaritebac arsebobs, 

risTvisac ibrZvi. Tu es gancda gaCndeba, maSin gaCndeba meryeoba, eWvianoba da 

imedgacureba. adamianebi imaxsovreben adamianebs WeSmaritebisadmi maTi gansakuTrebuli 

dadebiTi an uaryofiTi damokidebulebis gamo, amiT Sedian isini istoriaSi. WeSmariteba 

arsebobs, ubralod misi mxolod racionaluri gaazreba SeuZlebelia da rac yvelaze 

mTavaria, racionaluri gaazreba ar aris aucilebeli, rom WeSmaritebam Tavisi namdvili 

saxe aCvenos. rac ar unda gasaocari iyos, ‘’kritikuli analizis’’ safuZvelze misi migneba 

SeuZlebelia, imitom rom kritikuli analizi es aris eWvi, meryeoba, skepticizmi da a.S. 

sadac eseni ar arsebobs, iq aris WeSmariteba. hitleris an stalinis mier ramdenime 

milioni adamianis gaJletis gadawyvetileba eWvisa da meryeobis gareSe iqna Cadenili, maSin 

ra gamodis, es WeSmaritebis aqtia? piriqiT, es yvelaze didi eWvis, yvelaze didi meryeobis, 

yvelaze didi arasrulfasovnebis aqtia romelic ki dedamiwaze odesme yofila. faraonebis 

mier piramidebis ageba da maTi komfortulad mowyoba imis Sedegi ki ar aris, rom maT 

sjerodaT rasac akeTebdnen da risTvisac akeTebdnen, aramed imis Sedegi, rom maT ar 

sjerodaT qurumebis monaCmaxis, gaurkveveli momavlis SegrZneba stanjavdaT da 

yvelanairad cdilobdnen am tanjvis Semsubuqebas. piramidis grandiozulobiT sakuTari 

Tavis darwmuneba surdaT, rom winaswar SeeZloT enaxaT is adgili, romelsac maTi 

samudamo momavali ukavSirdeboda da damSvidebuliyvnen. rac ufro Sorsaa adamiani 

WeSmaritebisagan, miT meti piramidebi, konclagerebi da gulagebi sWirdeba. amiT is 

sakuTari subieqturi WeSmaritebis, absolutur WeSmaritebasTan misi upiratesobis 

damtkicebas cdilobs, magram mxolod cdilobs, vinaidan man Tavidanve icis, rom 

WeSmaritebasTan Widili garduvali damarcxebaa, es abrazebs, amwarebs, aeWvianebs da 

agrZelebinebs imis keTebas, rasac akeTebs.  
688 Sdr Schiffer, Karl Jan (Hrsg), Mandatspraxis Sciedsverfahren und  Mediation 2. neu bearbeitete und erweiterte 
Auflage, ‘‘Carl Heymann,‘‘ Köln, Berlin, München,  2005, s. 299.   
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cudi -- Sefasebazea damokidebuli.689 warsulSi momxdar faqtebs ori 

adamiani zustad identurad arasdros ixsenebs -- miT umetes, ori 

dapirispirebuli subieqti, romlebsac gansaxvavebuli Sexedulebebi 

aqvT.690Aamitom aris, rom umetes SemTxvevebSi konfliqtis warmoSobis 

safuZveli rogorc wesi subieqturi faqtorebiT aixsneba.691 

konfliqtis dros SeiZleba gamoiyos samgvari mdgomareoba: pirveli, 

rodesac mxareebs mxolod Zalis ena esmiT, anu erTmaneTisaTvis Zalis 

demonstrirebiT arian dakavebulni. am dros maTi konfliqtis gadawyveta 

TiTqmis SeuZlebelia. meore, rodesac mxareebs esmiT rogorc Zalis, aseve 

kanonis ena. isini mimarTaven kanons, da Tu sasurveli Sedegi ver miiRes, 

gadadian iseTi ‘’samarTlianobis’’ ZaliT damyarebaze, rogorc es TviTon 

surT. da bolos: mxareebs esmiT, rom mTavaria interesebis Sejereba, Tu es 

ar moxerxda, mimarTaven kanons da mxolod ukidures SemTxvevaSi iyeneben 

Zalas sakuTari interesebis dasacavad.692   

konfliqts, rogorc movlenas aqvs ramdenime faza. cxadia, sawyis 

stadiaze arsebobs mxolod rigi faqtebisa, romelic mxareebs 

sxvadasxvagvarad esmiT, an saerTod ar esmiT. meore stadia maSin iwyeba, 

rodesac mxareebi iReben qaosur da emociur gadawyvetilebebs ise, rom maT 

TviTonac ar esmiT am gadawyvetilebebis mizani -- mdgomareoba kidev ufro 

rTuldeba. mesame etapze xdeba ‘’yvela damakavSirebeli xidis dawva.’’ 

mxareebi wyveten komunikacias. viTardeba Ria konfliqturi mdgomareoba. 

rogorc wesi, swored am etapze iwyeba im proceduris Zebna, romlis 

meSveobiTac dava unda gadawydes. SesaZlo Sedegebia: damarcxeba, gamarjveba 

da kompromisi.693 rodesac es sami alternativa arsebobs, gacilebiT advilia 

Sefaseba, Tu ra Tqma unda, mxare imdenad ar aris emociurad konfliqtSi 

CarTuli, rom mxolod iracionaluri impulsebiT (gabrazeba; meore 

mxarisaTvis Wkuis swavlebis survili da a.S.) moqmedebs. ra Tqma unda, 

gamarjveba nebismier SemTxvevaSi yvelaze misaRebad Cans, magram ramdenad 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
689 Fisher, Roger/Ury, William/Patton, Bruce, Getting to YES, Negotiating Agreement Without Giving In, Second 
Edition, Harvard Negotiation Project, ‘’Penguin Books,’’ New-York, 1991, p.22.  
690 Herrmann, Margaret, S./Hollet, Nancy/Gale, Jerry,  Mediation from Beginning to End: A Testable Model, in: 
Herrmann, Margaret, S.(Editor.) The Blackwell Handbook of Mediation, Bridging Theory, Research, an Practice, 
‘‘Blackwell Publishing,’’ Oxford, 2006, p.28.  
691 albert ainStaini ambobda: ‘’It’s not that I’m so smart, it’s just that I stay with problems longer’’ ix. 
Menkel-Meadow, Carrie J./Porter Love, Lela/ Schneider, Andrea Kupfer/Sternligt, Jean, R.  Dispute Resolution 
Beyond the Adversarial Model, ‘‘Aspen Publishers,‘‘ New-York, 2005, p.99.  
692 Schweizer, Adrian,  Techniken des Mediators – Übersicht, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) 
Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.323.  
693 Heussen, Benno,  Die Auswahl des richtigen Verfahrens – ein Erfahrungsbericht, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.221.  
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garantirebulia misi miRweva? -- am kiTxvis Semdeg racionaluri azrovnebis 

pirobebSi gamarjvebis miRwevis survili neldeba da uferuldeba, Tumca es 

danebebas da farxmalis dayras ar niSnavs. absoluturad logikurad 

erTaderT gamosavlad kompromisi rCeba. Zvel aRmosavleTSi erTerTi 

yvelaze popularuli idea am dros gansakuTrebiT aqtualuria: ar aris 

gamarTlebuli yvelaferis moiTxovna im SemTxvevaSic ki, Tu es yvelaferi 

obieqturad gekuTvnis. 

mxareTa Soris komunikaciis ararseboba an misi simcire konfliqtis 

warmoSobis ZiriTadi safuZvelia, rac xels uwyobs mis kidev ufro 

gaRrmavebas.694 molaparakebisaTvis erTerT umniSvnelovanes safrTxes 

warmoadgens gaugebroba, romelic sxvadasxva safuZvliT SeiZleba 

warmoiSvas. meore mxaris gaRizianebis mizezad zogjer Targmanis 

konteqsturi JReradobac ki iqceva xolme. magaliTad, sparsulad sityva 

‘’mediators’’ ar aqvs iseTive dadebiTi elferi, rogorc es inglisur an 

Tundac qarTul enazea. ‘’mediatori’’ sparsulad uTanabrdeba inglisur 

meddler, anu pirs, romelic daupatiJeblad erTveba sxvebis saubarSi. 1980-iani 

wlebis dasawyisSi iranSi Casulma erTerTma amerikelma maRalCinosanma 

aseTi fraza Tqva: ‘’I have come as a mediator to work out a compromise.’’  misi gamosvla 

iranis televiziiT gadaica. ramdenime saaTSi aeroportisaken mimaval 

manqanas gabrazebulma iranelebma qvebi dauSines.695 aRniSnulidan 

gamomdinare, mediatori yovelTvis unda ecados axsnas warsulSi arsebuli 

gaugebrobebis mizezebi da naTlad daanaxos isini mxareebs, misces maTi am 

gaugebrobebis damoukideblad gaanalizebis saSualeba da rac yvelaze 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
694 Schreiber, Alexander,  Obligatorische Beratung und Mediation, ein Verfahrensmodell für die außergerichtliche 
Streitbeilegung im Rahmen des §15 EGZPO, ’’Dunker&Humblot,‘‘ Berlin, 2007, s.266. rogor unda moiZebnos 
konfliqtis gasaRebi da raSi mdgomareobs problema? am kiTxvaze pasuxis gacemas 

doqtrinaSi erTi anegdotis meSveobiTac cdiloben.  qalaqis parkis daraji RamiT 

SeamCnevs, rom sakmarisze metad nasvami mamakaci lampionis qveS raRacas eZebs. daraji: ras 

eZebT? pasuxi: Cems gasaRebs. kiTxva: darwmunebuli xarT, rom swored aq dakargeT? pasuxi: 

ara, ramdenime metris moSorebiT, qveviT davkarge. kiTxva: da maSin aq ratom eZebT? pasuxi: 

imitom rom es ufro ganaTebuli adgilia! davis warmoSobis drosac xSirad xdeba ase. 

konfliqtis gadawyvetis gzebs mxareebi da maTi advokatebi eZeben da ‘’pouloben’’ kanonis 

normebSi, sasamarTlosaTvis mimarTvaSi da a.S. maSin, rodesac realuri mizezebis povna da 

rac mTavaria am mizezebis aRmofxvra aseTi ‘’ganaTebuli’’ gzebiT xSirad SeuZlebelia. 
Kempf, Eberhard,  Der Psychologe als Mediator, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.866 arc Tu iSviaTad, konfliqtis gadawyvetis gzebs 

eZeben ara iq, sadac is realurad arsebobs, aramed iq, sadac misi Zebnis dros Tavs 

komfortulad grZnoben. komfortulad Zebna ki povnis garantia ar aris. miT umetes maSin, 

Tu mxareebi iq ar eZeben, sadac dakarges.  
695 Fisher, Roger/Ury, William/Patton, Bruce, Getting to YES, Negotiating Agreement Without Giving In, Second 
Edition, Harvard Negotiation Project, ‘’Penguin Books,’’ New-York, 1991, p.33-34.  
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mTavaria, ecados rom analogiur gaugebrobas ar hqondes adgili TviT 

mediaciis procesis msvlelobisas. 
 

 

mxareTa azrovnebis stili 

 

mxareTa SeTanxmebaze (romelic mediaciis mizans warmoadgens) udides 

gavlenas axdens mentaliteti da biznesis marTvis sxvadasxva stili. 

magaliTad, aSS-Si advokatis daswreba molaparakebaze Cveulebriv rutinad 

iTvleba. zogierT qveyanaSi (albaT am saxelmwifoebis ricxvs saqarTveloc 

unda mivakuTvnoT) igive moqmedeba ganixileba, rogorc undoblobis 

demonstrireba, rac Zabavs TviT molaparakebis garemos.696 

meore mxaris azrovnebis stilis, problemebisadmi misi midgomis gageba 

ubralod rekomendacia ar aris. Tu gaviTvaliswinebT, rom problema 

swored mxareTa Sefasebebi da Sexedulebebia, maSin maTi gageba problemis 

gasaRebis povnas niSnavs,697 aqedan SeTanxmebamde ki erTi nabiji rCeba, Tu 

SeTanxmeba saerTod SesaZlebelia.  

kidev erTi mniSvnelovani detali saerTaSoriso davis daregulirebis 

mizniT aris TiToeuli mxaris mier gadawyvetilebis miRebis teqnika. 

mediatori swrafad unda gaerkves vin iRebs gadawyvetilebebs (delegaciis 

meTauri, romelic Zalian cotas, an saerTod ar laparakobs, Tu  piri, 

romelic aqtiurad monawileobs procesSi.) rodis sjobia am piris 

darwmunebaze muSaoba, sanam formalurad molaparakebebi daiwyeba, Tu mas 

Semdeg, rac mxareebi formaluri Sexvedris dros pirvelad gacvlian 

poziciebs. sad jobia piris darwmunebaze muSaoba (molaparakebis 

magidasTan, sadilis dros Tu garTobis dros, magaliTad golfis moedanze) 

rogor unda moxdes piris darwmuneba (gulaxdilad, sakuTari argumentebis 

warmodgeniT, SefarviT, mxolod principul detalebze miniSnebiT, masTan 

pirovnuli urTierTobis damyarebiT da a.S.)698  

molaparakebebis warmoebis dasavluri koncefciis mixedviT, 

molaparakebis mizani mxareTa SeTanxmebaa da es am molaparakebis yvela 

monawiles unda axsovdes. sxva kulturebSi modave mxaresTan pirispir 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
696 Bühring-Uhle, Christian, (and for the second edition, Lars Kirchhoff  and Gabriele Scherer with a  foreword by 
William W. Park) Arbitration and Mediation in International Business,  ‘’Kluwer Law International,’’ The Hague, 2006, 
p. 146.   
697 Fisher, Roger/Ury, William/Patton, Bruce, Getting to YES, Negotiating Agreement Without Giving In, Second 
Edition, Harvard Negotiation Project, ‘’Penguin Books,’’ New-York, 1991, p.22.  
698 Bühring-Uhle, Christian, (and for the second edition, Lars Kirchhoff  and Gabriele Scherer with a  foreword by 
William W. Park) Arbitration and Mediation in International Business,  ‘’Kluwer Law International,’’ The Hague, 2006, 
p. 178.   



~	  193	  ~	  

	  

Sexvedra ganixileba, rogorc kidev erTi Sansi urTierTbraldebebis 

gacvlis TvalsazrisiT, rac mxareebs  diskomforts uqmnis. aSS-Si 

kompromisi nakarnaxevia pragmatuli mosazrebebiT (xarjebis dazogviT, 

drois mogebiT da a.S) maSin, roca idealisturi kulturis 

warmomadgenlisaTvis SeiZleba ufro mniSvnelovani iyos raRac principebi,699 

romelsac mxare ar uRalatebs. kulturulogebi erTxmad aRniSnaven, rom 

molaparakebaTa warmoebis dros im kulturuli garemos 

gauTvaliswinebloba, romelSic mxareebs uwevT cxovreba da moqmedeba, 

xSirad xdeba xolme maT Soris gaugebrobis, molaparakebis CaSlis an 

urTierTobis saerTod Sewyvetis safuZveli.700  

uTanxmoebebis warmoSobaSi udidesi mniSvneloba aqvs azrovnebis stils. 

doqtrinaSi ZiriTadad ori saxis stils gamoyofen: e.w. koleqtiuri 

azrovnebis stili, romelic popularulia aziaSi da individualuri stili, 

romelic amerikul-evropuli dasavleTis kulturis nawilia. pirvelisaTvis 

damaxasiaTebelia pirovnebisadmi pativiscema sazogadoebaSi misi 

mdgomareobis, sqesis, asakisa da sxva faqtorebis gaTvaliswinebiT; aziaSi 

saubris narTauli stili pirdapir arasdros gamoxatavs mosaubris azrs. 

Tanamosaubre iZulebulia ‘’sityvebis ukan waikiTxos,’’  risi Tqma sruda 

meore mxares. magaliTad, Tu mezobeli wylis iseTi nakadiT recxavs Tavis 

manqanas Tavisive ezoSi, rom wveTebi meore ezoSi mjdom mezobels ecema da 

am ukanasknels surs TavSekavebisaken mouwodos, is Caebmeba saubarSi 

daaxloebiT aseTi winadadebiT: ‘’iseTi sicxea, rom moxucebi wylis 

naklebobiT SeiZleba daixocon.” meore mxare maSinve mixvdeba, ras eubnebian, 

magram Tu yurs moiyruebs, mas pirdapir ar miuTiTeben, rom wuxdebian da 

Tavisi manqana cota moSorebiT garecxos. individualisturi azrovneba 

mniSvnelobas aniWebs TviT pirovnebas da ara mis sazogadoebriv 

mdgomareobas, amitomac aris, rom amerikaSi da evropaSi axalgazrdebma 

xSirad mxolod erTmaneTis saxeli an metsaxeli ician da naklebad 

interesdebian gvariT, mSoblebis samuSao adgiliT da a.S. isini yovelTvis 

pirdapir amboben, risi Tqmac undaT.701 Sesabamisad, molaparakebaze am ori 

stilis moazrovnis Sexvedra albaTobis maRali xarisxiT dadebiTad ar 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
699 Bühring-Uhle, Christian, (and for the second edition, Lars Kirchhoff  and Gabriele Scherer with a  foreword by 
William W. Park) Arbitration and Mediation in International Business,  ‘’Kluwer Law International,’’ The Hague, 2006, 
p. 147.   
700 Spencer, David, /Brogan, Michael,  Mediation Law and Practice, ‘’Cambridge University Press,” New-York, 2006, 
p.250. 
701 Antaki, Nabil, N.  Cultural Diversity and ADR Practices in the World, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’,  New-York, 2006, pp.272-274. 
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damTavrdeba. evropeli an amerikeli CaTvlis, rom mosaubre araseriozulia, 

vinaidan yvelaferze saubrobs saqmis garda, saqmeze ki mxolod bundovani 

formulirebebiT Semofargleba. aziels Tanamosaubre did xepred da 

uzrdelad moeCveneba, vinaidan mas Tavisi azrebis delikaturi formiT 

gadmocema ar exerxeba. cxadia, erTmaneTze aseTi warmodgenebis mqone ori 

biznesmeni warmatebul garigebas verasdros dadebs, da Tu garigeba mainc 

daido, raRac etapze is mainc davisa da uTanxmoebisaTvis aris ganwiruli.  

Hofstede da Bond mier 50 saxelmwifos masStabiT Catarebulma manamde 

uprecedento kvlevam daadastura, rom CrdiloeT amerikisa da evropis 

saxelmwifaTa mcxovreblebis midgoma mkacrad individualisturia(me), maSin, 

rodesac aziis, samxreT evropisa da samxreTa amerikis mosaxleoba 

koleqtivisturad azrovnebs (Cven).702 amerikuli midgoma saqmisadmi da 

amerikuli cnobiereba orientirebulia Seqmnaze, dasakuTrebaze, miRebaze,  

kontrolze; aris uaRresad racionaluri, sargeblianobaze gaTvlili da 

rac mTavaria popularuli. amerika axdens ara mxolod samarTlebrivi 

institutebis, aramed terminologiis eqsportsac ki. dReisaTvis ar arsebobs 

TiTqmis arc erTi ena, sadac ‘’amerikuli’’ terminologia da abreviaturebi 

ar gamoiyeneba.703 sayovelTaod cnobil kliSed ganixileba mosazreba, 

romlis Tanaxmadac davis gadawyvetis alternatiuli saSualebebi axloa 

aziur kulturasTan da xasiaTTan. iTvleba, rom azielebs ar uyvarT 

xmauriani sasamarTlo procesebi, samagierod maTTvis misaRebia 

gagrZelebuli da damRleli saubrebi, romelsac Sedegad sadavo sakiTxebis 

SeTanxmeba mohyveba. rogorc TviT azieli iuristebi aRniSnaven, aziaSi ADR 
ganviTarebis aseTi ‘‘eTnofsiqologiuri‘‘ axsna cota gadaWarbebuli da 

hiperbolizebulia. ADR ganviTareba ZiriTadad dakavSirebulia samxreT 

aRmosavleT (singapuri honkongi) da Crdilo aRmosavleT(samxreT korea, 

iaponia) aziis ekonomikur warmatebebTan da upirveles yovlisa swored 

ekonomikuri faqtorebiT aris ganpirobebuli. bolo ramdenime wlis 

ganmavlobaSi aRmosavleT aziis sasamarTloebma amerikeli kolegebis 

msgavsad intensiurad daiwyes TavianT saqmianobaSi davebis gadawyvetis 

alternatiuli saSualebebis CarTva.704 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
702 Bierbrauer, Günter,  Interkulturele Verhandeln, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.439.  
703 Sdr. Antaki, Nabil, N.  Cultural Diversity and ADR Practices in the World, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’,  New-York, 2006, pp.280-281. 
704 dawvrilebiT aRmosavleT aziaSi ADR ganviTarebis Sesaxeb ix. Hwang, Michael S.C./Seng Onn, Loong,/Chuan 
Tat, Yeo,  ADR in East Asia, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  ADR in 
Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006.  



~	  195	  ~	  

	  

kulturuli da mentaluri sxvaobiT gamowveuli uTanxmoebis 

magaliTebis povna evropul da amerikul doqtrinaSi problemas ar 

warmoadgens: erTerTi arabuli warmoSobis iuristi gaxda udidesi 

amerikuli iuridiuli firmis partniori da Sesabamisad sacxovrebladac iq 

gadavida. Mmcire xnis Semdeg mas Tavisi Zveli megobari daukavSirda, 

romelsac erTerT arabul saxelmwifoSi biznesi hqonda da acnoba, rom aSS-

Si Casvlas apirebda. megobrebma didxans isaubres telefoniT. biznesmenma 

iuristi restoranSi dapatiJa da saqmeze saubris iq gagrZeleba SesTavaza. 

ramdenime saaTSi arabma biznesmenma miiRo invoisi, sadac amerikuli 

iuridiuli firma, romeliSic misi megobari muSaobda, iTxovda Semdegi 

xarjebis anazRaurebas: 1. satelefono saubris Rirebuleba 15 wuTis 

xanrgrZlivobiT. 2. im drois Rirebulebis anazRaureba, romelsac iursti 

restoranSi saubrisas daxarjavda 3. gagzavnili faqsis (sul sami gverdi) 

anazRaureba. amerikulma iuridiulma firmam dakarga kargi klienti, 

iuristma –Zveli megobari da garda amisa, man mkveTrad negatiuri Sefaseba 

daimsaxura sxva megobrebisa da axloblebisagan, romlebic mas 

sayvedurobdnen, ‘’rom ase male gaxda amerikeli.’’ iurists sxvagvarad 

moqceva ar SeeZlo, vinaidan mis firmaSi moqmedi wesebi amas iTxovda. 

winaaRmdeg SemTxvevaSi mas iq muSaoba aRar SeeZleboda.705  

pozicia ama Tu im movlenis SesaZlo ganviTarebis Sesaxeb sxva 

araferia, Tu ara konkretuli subieqtis survilebi da miswrafebebi. 

vinaidan es survilebi da miswrafebebi subieqturi xasiaTisaa, isini yvelas 

gansxvavebuli aqvs. es iwvevs konfliqtebs. Tu azrovneba intuitiuria, 

maSasadame subieqturicaa da ‘’poziciuric,’’ --- is mxolod erTi subieqtis 

miswrafebebs gamoxatavs, rac potenciurad ukve gulisxmobs konfliqts. misi 

sawinaaRmdego fenomenia racionaluri azrovneba, romelic gacilebiT meti 

obieqturobiT xasiaTdeba da orientirebulia ara subieqtur survilebsa da 

miswrafebebze, aramed mxareTa interesebze da am interesebis SesabamisobaSi 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
705 Antaki, Nabil, N.  Cultural Diversity and ADR Practices in the World, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’,  New-York, 2006, p.293. SeiZleba Tavisuflad iTqvas, rom es magaliTi aseve 

axlosaa qarTul realobasTan.  Yvelaze angariSian qarTul iuridiul firmas azrad ar 

mouvidoda potenciuri klientisaTvis sami gverdi faqsis anazRaureba eTxova. arc erTi 

qarTveli biznesmeni saqmes ar daiWers iuridiul firmasTan, romelic mas sami gverdi 

faqsis gagzavnis anazRaurebas sTxovs! da amave dros iTxovs im drois anazRaurebas, 
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xarjebs klienti faravs! aSkaraa, rom nebismieri qarTvelis SefasebiT es didi 

‘’sulmdablobaa’’!  
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moyvanis gzebis Ziebaze.706 es cota ar iyos filosofiuri da fsiqologiuri 

wiaRsvla mxolod zogadi principia da martiv midgomas gulisxmobs: sadac 

batonobs mxolod ‘’me,’’ konfliqti garduvalia, sadac aris mxolod ‘’Cven,’’ 

iq ‘’me’’ aRar arsebobs da am SemTxvevaSic konfliqti garduvalia. oqros 

Sualedi aris ‘’me da is’’ an ‘’isini.’’ racionaluri da araintuitiuri midgoma 

ar niSnavs winaswar SemuSavebuli ‘’receptis’’ mixedviT moqmedebas, vinaidan 

aseTi ‘’receptebi’’ ar amarTleben. magaliTad, sayovelTaod gavrcelebuli 

rCevaa, rom mediatorma erTmaneTisagan unda gamijnos pirebi da maTi 

moqmedebebi, Tumca TiTqmis arasdros ar akonkreteben ra igulisxmeba am 

SemTxvevaSi da saerTod SesaZlebelia Tu ara aseTi gamijvna. receptebis 

nacvlad saWiroa conda da gamocdileba. mediators unda hqondes 

elementaruli warmodgena iseT kategoriebze fsiqologiaSi, rogoricaa: 

konfliqti, danakargis gancdis SiSi, (Verlustangst), (selektive Wahrnehmung), 
eskalacia da a.S.707  

 

$2. SeTanxmeba mediaciis Sesaxeb 
 

I. mediaciis Sesaxeb SeTanxmebis, rogorc xelSekrulebis samarTlebrivi 

buneba 

 

ADR amerikul biznesSi sakmaod popularul meqanizmad iTvleba, 

aRniSnulis miuxedavad sagrZnoblad mcirea im kompaniebis raodenoba, vinc 

winaswar iTvaliswinebs xelSekrulebebSi mediaciis Sesaxeb SeTanxmebas. am 

sistemis gamarTva advili saqme ar aris. rac ufro didia kompania, miT 

ufro didia misi saqmianobis areali da Sesabamisad gansxvavebulia 

xelSekrulebebi, romelsac is yoveldRiurad debs. aqedan gamomdinare, 

TiToeuli maTgani ADR konkretuli formas “iTxovs”, romelsac kargad 

sWirdeba mofiqreba da Semdeg proceduris dagegmva, raTa gaRebuli xarjebi 

da dro fuWi ar aRmoCndes.708 

mediaciis procesis gamarTvis Sesaxeb mxareTa SeTanxmebas udidesi 

mniSvneloba aqvs. jer erTi, am SeTanxmebiT mxareebi calsaxad amboben uars 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
706 Sdr.Haft, Fritjof,  Intuitive und rationale Verhandlung, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) 
Hanbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.99.  
707 Haft, Fritjof,  Intuitive und rationale Verhandlung, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Hanbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.100.  
708 Villareal, Elpidio,  ADR in the United States – A Practical Guide, in: Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’, New-York, 2006, 140.  
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davis gagrZelebaze da meorec – es maT mier miRweuli pirveli SeTanxmebaa, 

romelic sxva, ufro didi mniSvnelobis SeTanxmebebis miRwevis 

persepeqtivas ufro realurs xdis.709  

arCevani mediaciis SemTxvevaSi daaxloebiT igivea, rac arbitraJis 

arCevis dros arsebobs. kerZod, mxareebs SeuZliaT mediaciis procesi 

romelime organizaciis mier SemuSavebul mediaciis proceduras 

(Mediationsordnung) dauqvemdebaron, an damoukideblad, TavianT SeTanxmebaSi 

gaiTvaliswinon is wesebi, romelTa dacviTac procesi unda warimarTos.710 

SeTanxmeba unda Seexebodes mediaciis detalebs, magaliTad mediaciis 

xangrZlivobas, mediatoris honorars da a.S. misi saboloo saxiT 

Camoyalibeba sasurvelia mas Semdeg, rac garkveuli nabijebi mediaciis 

kuTxiT ukve gadaidga.711  

xSirad mediaciis SeTavazebis iniciatorad gamodis SedarebiT ufro 

susti poziciis mqone mxare, Tumca es yovelTvis ase ar aris. kargi 

menejeri, romelmac icis, rom misi pozicia ufro Zlieria, mainc Tanxmdeba 

mediaciaze. amiT pozicia ar sustdeba, mediaciis warmatebiT dasrulebis 

SemTxvevaSi kompania im zedmet xarjebs aicilebs, rac sasamarTlo, an 

saarbitraJo ganxilvas axlavs Tan. Aam dros, rogorc wesi, mxareebi 

intensiur konsultaciebs awarmoeben TavianT iuristebTan. zogadad, 

mxareTa warmomadgeneli iuristebis damokidebulebas mediaciisadmi 

Audidesi mniSvneloba aqvs.712 

ICC ADR Rules mediaciis Sesaxeb SeTanxmebis oTx SesaZlo variants 

iTvaliswinebs: (1) fakultaturi ADR -- mxareebi Tanxmdebian, rom ormxrivi 

survilis SemTxvevaSi gamoiyeneben mediacias maT Soris warmoSobili davis 

gadasawyvetad. (2) savaldebulo ADR --- rodesac mxareebi xelSekrulebiT 

iTvaliswineben mediaciis gamoyenebas, rac mxareTa saxelSekrulebo 

valdebulebis Semadgenel nawilad ganixileba da Sesasruleblad 

savaldebuloa. (3) mediaciis gamoyenebis valdebuleba vadis avtomaturi 

amowurvis meqanizmiT: magaliTad, mxareebi Tanxmdebian, rom mediaciis 

dawyebis Sesaxeb ICC-saTvis mimarTvidan 45 dRis gasvlis Semdeg, Tu 

SeTanxmeba miRweuli ar aris, mxareebs aRar ekisrebaT proceduris 

gagrZelebis valdebuleba. (4) rodesac (3) SemTxvevaSi 45 dRis gasvlis 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
709 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
II, case study, “Kluwer Law International”, Alphen aan den Rijn, 2006,  p. 164.   
710 Nölting, Hubertus, Mediationsverträge, “Centrale für Mediation“, Hemsbach, 2003, s.9.  
711 Jenkins, Jane/Stebbings Simon, Interanational construction arbitration law, Arbitration context series, ‘’Kluwer law 
international,’’ Alphen aan de Rijn, 2006, p. 133.   
712 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
I, case study, “Kluwer Law International”, Alphen aan den Rijn, 2006,  p. 29.   
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Semdeg mxareebs eniWebaT ufleba davis gadawyveta moiTxovon ICC-
arbitraJis mier.713 ICC ADR Rules davebis gadawyvetis proceduris gamoyenebis 
or ZiriTad meTods icnobs. pirveli gamoiyeneba maSin, rodesac mediaciis 

Sesaxeb SeTanxmeba Tavidanve iyo xelSekrulebiT gaTvaliswinebuli. meore 

meTodi gulisxmobs mediaciis gamoyenebas im situaciaSi, rodesac winaswar 

SeTanxmebas adgili ar hqonia da mxareebma mediaciis gamoyeneba mxolod 

davis warmoSobis Semdeg gadawyvites.714 

sasamarTlos iniciativiT gamarTuli mediaciis dros SeTanxmebas 

cvlis sasamarTlos Sesabamisi brZaneba, romelsac aSS-Si mediation order 
uwodeben. am brZanebiT regulirdeba yvela is sakiTxi, romelsac mxareebi 

mediaciis SeTanxmebaSi iTvaliswineben.715 

mediaciis SeTanxmebis samarTlebrivi bunebis garkvevisaTvis arsebiTi 

mniSvneloba ar aqvs, romeli terminiT gadmoicema es SeTanxmeba. magaliTad, 

germanulenovan samarTlebriv sivrceSi terminebi: Mediationsvereinbarung, 
Mediationsabrede, Mediationsklausel, Mediationsvertrag erTi da igive samarTlebrivi 

Sinaarsisaa da erTnair samarTlebriv Sedegebs warmoSoben.716 

mediaciis SeTanxmebis samarTlebrivi buneba sxvadsxva marTlwesrigSi 

sxvadasxvagvarad aris ganmartebuli.  

avstriaSi miaCniaT, rom es aris Sereuli tipis xelSekruleba 

momsaxurebisa (Dienst) da nardobis(Werk) elementebiT.717 avstriaSi mediaciis 

Sesaxeb SeTanxmebis mxolod nardobad (Werkvertrag) dakvalificireba erTxmad 

aris uaryofili konkretuli ‘’nakeTobis’’ (Werk) damzadebis valdebulebis 

gansazRvris SeuZleblobis gamo. saboloo jamSi SeTanxmebulad iTvleba, 

rom mediaciis Sesaxeb xelSekruleba warmoadgens momsaxurebis 

xelSekrulebis iseT saxesxvaobas, romelic kanoniT ar aris pirdapir 

gaTvaliswinebuli da mxareTa kerZo avtonomiisa da xelSekrulebis dadebis 
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Tavisuflebis principis erTerT gamovlinebas warmoadgens.718 niderlandebSi 

mas ganmartaven, rogorc davalebis xelSekrulebas (Auftrag), poloneTSi da 

espaneTSi ki momsaxurebad miiCneven.719 

mediaciis SeTanxmeba Sveicarul doqtrinaSi materialur samarTlebriv 

xelSekrulebad ganixileba,720 Tumca sxva mosazrebiT, is SeiZleba miviCnioT 

garigebad, romelsac mohyveba rogorc materialuri, aseve saproceso 

samarTlebrivi Sedegebi.721 materialur samarTlebrivi Sedegi saxeze iqneba, 

Tu am SeTanxmebis darRvevisaTvis dadgindeba pirgasamtexlo da mxare 

daarRvevs mas. saproceso samarTlebrivi Sedegi ki maSin dadgeba, Tu 

mediaciis xelSekrulebiT ganisazRvreba, rom mxareebi aucilebelad 

gamoiyeneben davis gadawyvetis am formas sasamarTlosaTvis, an 

arbitraJisaTvis mimarTvamde.  

franguli sakasacio sasamarTlo mediaciis SeTanxmebas xelSekrulebis 

erTerT saxed ganixilavs. mediaciis Sesaxeb SeTanxmeba warmoSobs am 

SeTanxmebiT gaTvaliswinebuli proceduris warmarTvis valdebulebas. es 

mosazreba gaziarebulia frangul doqtrinaSic.722 

aSS-Si mediaciis SeTanxmeba saxelSekrulebo samarTlis zogad 

principebs mTlianad eqvemdebareba,723 Tumca sasamarTloebma erTgvarovani 

praqtika jerjerobiT ver daadgines, ra formiT da ra farglebSi SeiZleba 

aSS-is saxelSekrulebo samarTlis ZiriTadi principebis gamoyeneba 

mediaciis Sesaxeb SeTanxmebis mimarT.724  

mediaciis SeTanxmeba SesaZloa xelSekrulebis standartuli pirobebis 

Semadgenel nawilad iqces. am mosazrebas evrokavSiri gansakuTrebiT uWers 

mxars, rodesac saqme momxmareblebTan warmoSobil davas exeba. 

momxmarebeli davis sagnis Rirebulebis simciris gamo xSirad erideba 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
718 Sdr. Roth, Markus,/Gherdane, David,  Mediation in Österreich, -- Zivilrechts-Mediations-Gesetz: Rechtlicher 
Rahmen und praktische Erfahrungen, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, 
Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.145.  
719 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.45.  
720 Gabriel, Simon,  Die Haftung des Mediators im schweizerischen Rechtssystem, ‘’Stämpfli,‘‘ Bern, 2008, s.78.  
721 Trams, Kai,  Die Mediationsvereinbarung-eine vertragrechtliche Analyse,  ‘‘Tectum‘‘, Marburg, 2008, s.207. 
722 Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.196.  
723 Tochtermann, Peter,  Die Unabhängigkeit und Unparteilichkeit des Mediators, ”Mohr Siebeck,” Tübingen, 2008, 
s.205.  
724 Kulms, Rainer,  Alternative Streitbeilegung durch Mediation in den USA, in: Hopt, Klaus,J./Steffek, Felix,  
Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.432.  
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sasamarTlosaTvis mimarTvas da amis gamo saTanado samarTlebrivi dacvis 

gareSe rCeba. aRniSnulidan gamomdinare, xelSekrulebis standartul 

pirobaTa Soris mediaciis SeTanxmebis gaTvaliswineba doqtrinaSi calsaxad 

dadebiTad aris Sefasebuli.725 

 

II. mediaciis Sesaxeb SeTanxmebis forma 

 

zogadi principis Tanaxmad, mediaciis Sesaxeb xelSekruleba orive 

mxaris Tanxmobis SemTxvevaSi Tavisuflad SeiZleba daidos. kanoni am 

SeTanxmebisaTvis raime gansakuTrebul formas ar iTxovs.726 SeTanxmebis 

damadsturebeli raime obieqturi mtkicebuleba albaT mainc unda 

arsebobdes, im SemTxvevisaTvis, Tu mediaciis SeTanxmebis namdvilobis  

garkveva Semdgom sasamarTlos mouwevs. aRniSnulis gaTvaliswinebiT, misi 

dadeba dumiliT, an savaWro Cveulebebidan gamomdinare, SeuZleblad aris 

miCneuli.727 

saxelmwifoTa umravlesoba specialur moTxovnebs mediaciis 

SeTanxmebis formasTan dakavSirebiT ar icnobs. magaliTad, germaniaSi  

eleqtronuli saSualebebis gamoyenebiT am SeTanxmebis dadeba da mediaciis 

procesis warmarTva dasaSvebad iTvleba. igive wesi gamoiyeneba 

momxmareblebis monawileobiT dadebuli SeTanxmebis mimarT.728 saarbitraJo 

ganxilvisagan gansxvavebiT, aq raime saxis SezRudvebi germaniis moqmedi 

kanonmdeblobiT gaTvaliswinebuli ar aris. Jenevis kantonis kanonmdebloba 

(Sveicaria) mediaciis SeTanxmebisaTvis raime specialur formas aseve ar 

iTvaliswinebs. misi dadeba SesaZlebelia, rogorc samoqalaqo procesis 

mimdinareobisas, aseve mis dawyebamde, rogorc mxareTa iniciativiT, aseve 

mosamarTlis rekomendaciiT.729  

 

III. mediaciis Sesaxeb SeTanxmebis Sinaarsi 

 

Tu SeTanxmeba Sinaarsobrivad ar Seicavs yvela aucilebel rekvizits, 

maSin misi mediaciis SeTanxmebad kvalifikacia SeuZlebeli iqneba. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
725 Tochtermann, Peter,  Die Unabhängigkeit und Unparteilichkeit des Mediators, ”Mohr Siebeck,” Tübingen, 2008, 
s.122.  
726 Trams, Kai,  Die Mediationsvereinbarung-eine vertragrechtliche Analyse,  ‘‘Tectum‘‘, Marburg, 2008, s.193. 
727 Trams, Kai,  Die Mediationsvereinbarung-eine vertragrechtliche Analyse,  ‘‘Tectum‘‘, Marburg, 2008, s.207. 
728 Alexander, Martin, Gerictsstands- und Schiedsvereinbarungen im E-Commerce sowie außergerichtliche 
Streitbeileging, ‘‘Dr. Kovac,‘‘ Hamburg, 2006, s. 511.  
729 Kumpan, Christoph,/Bauer, Cathrin,  Mediation in der Schweiz, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, 
Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.869-870. 
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Sveicarul doqtrinaSi aucilebel rekvizitebad miiCneva   mediaciis 

organizebis mizniT davis konkretuli mesame pirisaTvis gadacema. mesame 

pirma (mediatorma) xeli unda Seuwyos mxareTa Soris SeTanxmebas.730 

zogierTi mosazrebiT, mediaciis SeTanxmebis namdvilobisaTvis aucilebelia 

sami ZiriTadi komponentis arseboba. SeTanxmeba unda iTvaliswinebdes mesame 

neitraluri piris monawileobiT davis gadawyvetas, konkretulad unda iyos 

gansazRvruli ra samarTlebrivi urTierTobidan gamomdinare dava unda 

gadawydes mediaciis gamoyenebiT, da bolos, mxareebma unda daniSnon 

mediatori, romelic SeTanxmebuli proceduris Sesabamisad unda daexmaros 

maTYsaerTo gamosavlis ZiebaSi.731 mediaciis SeTanxmeba SesaZloa aseve 

Seicavdes: im institutis dasaxelebas, romelsac mxareebi andoben mediaciis 

procesis warmarTvas; mediaciis procesTan dakavSirebuli sakiTxebis 

gansazRvras; mediaciis procesis msvlelobisas mxareTa savaldebulo 

moqmedebebis SeTanxmebas; magaliTad, SeiZleba mxareebi SeTanxmdnen, rom 

yvela molaparakebas mxolod piradad warmarTaven, yvela Sexvedras 

piradad daeswrebian da a.S.732 

SeTanxmebaSi ‘‘keTilsindisierad molaparakebis valdebulebis‘‘(negotiate in 
good faith) gaTvaliswineba doqtrinaSi mizanSewonilad ar aris miCneuli, 

vinaidan misi arseboba isedac igulisxmeba, xolo SeTanxmebaSi dakonkreteba 

warmoSobs SekiTxvas, rogor unda dadgindes, daarRvia Tu ara mxarem es 

valdebuleba mediaciis procesis msvlelobisas.733 cxadia, am sakiTxis 

gansazRvra sakmaod Znelia, an SeiZleba iTqvas, rom SeuZlebelic aris. miT 

umetes, rom mediaciis procesis warumatebloba Sefasebis kriteriumad ver 

gamodgeba. mxares sruli ufleba aqvs uari Tqvas molaparakebaze da es 

roca moesurveba maSin gaakeTos.  

zemoaRniSnulis garda, SeTanxmeba unda iTvaliswinebdes mediaciis 

vadebs, aseve konkretulad romeli formis gamoyeneba surT mxareebs, ramden 

mediators irCeven, rogor unda warimarTos procesi da a.S.734 mxareebs aseve 

SeuZliaT mediaciis xelSekrulebaSi gaiTvaliswinon misi Sewyvetis 

SemTxvevebi.735  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
730 Gabriel, Simon,  Die Haftung des Mediators im schweizerischen Rechtssystem, ‘’Stämpfli,‘‘ Bern, 2008, s.69.  
731 Trams, Kai,  Die Mediationsvereinbarung-eine vertragrechtliche Analyse,  ‘‘Tectum‘‘, Marburg, 2008, s.208. 
732 Gabriel, Simon,  Die Haftung des Mediators im schweizerischen Rechtssystem, ‘’Stämpfli,‘‘ Bern, 2008, s.71. 
733733 Spencer, David, /Brogan, Michael,  Mediation Law and Practice, ‘’Cambridge University Press,” New-York, 
2006, p.419. 
734 Sdr. Schiffer, Karl Jan (Hrsg), Mandatspraxis Sciedsverfahren und  Mediation 2. neu bearbeitete und erweiterte 
Auflage, ‘‘Carl Heymann,‘‘ Köln, Berlin, München,  2005, s. 272.   
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mediaciasTan dakavSirebuli urTierTobebis konkretulad da 

detalurad regulireba mxolod dadebiTad SeiZleba Sefasdes. 

 

 

V.mediaciis Sesaxeb SeTanxmebis samarTlebrivi Sedegebi 

 

mediacia ar aris universaluri instituti, romelsac yovelTvis aqvs 

pasuxi yvela kiTxvaze. zogjer sxvadasxva subieqturi Tu obieqturi 

faqtorebis gamo sasamarTlos, an arbitraJis CarTva saqmeSi garduvalia. 

aRniSnulidan gamomdinare, doqtrinaSi svamen kiTxvas, ramdenad 

racionaluria, rom xelSekrulebaSi winaswar iyos gaTvaliswinebuli 

SeTanxmeba mediaciis Sesaxeb, romelic mxareebs daavaldebulebs davis 

warmoSobis SemTxvevaSi pirvelad swored am formas mimarTon. aseTi 

SeTaxmebis xelSekrulebis nawilad qceva uamrav kiTxvas warmoSobs. am 

dros mediacia garkveulwilad kargavs Tavis umTavres niSans --- nebayoflo-

biTobas. xelSekrulebis pirobebis SemuSaveba xdeba ara konfliqtis, aramed 

partniorobis pirobebSi. konfliqtis warmoSobis Semdeg  damokidebuleba 

diametralurad icvleba. amitom, SesaZloa, xelSekrulebaze xelmoweriT 

dadasturebuli Tanxmoba mediaciaze mxarisaTvis tvirTad da gamaRiziane-

bel valdebulebad iqces. aseT mxaresTan molaparakeba TiTqmis SeuZlebeli 

da uperspeqtivo iqneba. saboloo jamSi, yovel konkretul SemTxvevaSi 

mediaciis Sesaxeb SeTanxmebis xelSekrulebis nawilad qcevamde unda 

gaanalizdes, ra saxis davebi SeiZleba warmoiSvas da ramdenad adekvaturi 

SeiZleba iyos mediacia, rogorc procesi, daareguliros es davebi.736 

Emediaciis SeTanxmebis savaldebulobis problema kompleqsuri xasiaTisaa 

da misi calmxrivad ganxilva ar SeiZleba. Tu mas fakultaturad vaRiarebT, 

amiT SeTanxmebas samarTlebrivi daniSnuleba saerTod daekargeba. sandersi 

akritikebs modeluri kanoniT mxarisaTvis miniWebul uflebas SeTanxmebis 

miuxedavad, uari Tqvas mediaciaze, vinaidan es norma mediaciis Sesaxeb 

SeTanxmebis praqtikul mniSvnelobas gamoricxavs. (deprives the agreement to 
concilitate of any practical meaning.)737	   

mediaciis procesis dawyebas aqvs Tavisi samarTlebrivi Sedegebi 

rogorc materialuri, aseve saproceso TvalsazrisiT. upirveles yovlisa, 

sxvadasxva saxelmwifos iurisdiqcias mikuTvnebul pirebs Soris mediaciis 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
736 Guillemin, Jean-Francois, Reasons for Choosing Alternative Dispute Resolution, in:  Goldsmith, J.C./Ingen-Housz, 
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procesis warmoebisas saerTaSoriso kerZo samarTlis daxmarebiT unda 

gairkves, romeli saxelmwifos samarTali gamoiyeneba mediaciis mimarT da 

romeli saxelmwifos sasamarTlos eqneba gadawyvetilebis gamoitanos 

kompetencia. mediaciasTan dakavSirebuli SeTanxmebis maregulirebeli 

samarTali unda ganisazRvros im xelSekrulebis gamosayenebeli samarTlis 

mixedviT, romelTan dakavSirebiTac dava, an uTanxmoeba warmoiSva. Tu 

mxareebi SeTanxmebas miaRweven, maSin am SeTanxmebaze maT mier gansazRvruli 

samarTali gavrceldeba. SeTanxmebis ararsebobis dros SeiZleba 

gamoyenebul iqnas tradiciuli koliziursamarTlebrivi teqnika, rogoricaa 

SeTanxmebasTan yvelaze mWidrod dakavSirebuli samarTlis dadgena da a.S. 

aseve gasaTvaliswinebelia Sesabamisi saxelmwifos imperatiuli normebi. Tu 

kanoni mxareTa SeTanxmebas dauSveblad miiCnevs, mxareebi valdebulni da 

iZulebulni iqnebian mediaciis procesis dawyebis Sesaxeb gadawyvetilebis 

miRebisas es sakiTxi aucilebelad miiRon mxedvelobaSi.738 saboloo jamSi 

SeiZleba iTqvas, rom saerTaSoriso kerZo samarTlis, saerTaSoriso 

samoqalaqo procesisa da saarbitraJo kanonmdeblobis (Tu mediaciasTan 

erTad kombinirebuli saarbitraJo SeTanxmebebic arsebobs) Sesabamisi 

normebi angariSgasawev faqtors warmoadgenen. mxareebs sifrTxile marTebT 

Tundac imis gamo, rom saerTaSoriso samarTliT mediacia mowesrigebuli 

ar aris. Tu amas davumatebT, rom mediaciis Sesaxeb kanonmdebloba 

saxelmwifoTa umravlesobaSi ar moqmedebs, aSkara gaxdeba, rom sasamarTlo 

gadawyvetilebis gamotanisas SezRuduli ar aris, mas SeuZlia mediaciasTan 

dakavSirebuli praqtika nebismieri prognozirebadi Tu araprognozirebadi 

mimarTulebiT ganaviTaros.  

adamianis uflebaTa evropulma sasamarTlom 1975 wels Golder saqmeze 
daadgina, rom principi, romlis mixedviTac pirs aucileblad unda hqondes 

samoqalaqo sarCelis sasamarTloSi wardgenis SesaZlebloba, samarTlis 

erTerT umniSvnelovanes principad ganixileba. Tumca, es gadawyvetileba 

araviTar SemTxvevaSi ar unda iqnes ganmartebuli davebis gadawyvetis 

alternatiuli formebis sawinaaRmdegod.739 amaSi sadavo araferi ar aris, 

vinaidan mediaciis gamoyeneba, an SeTanxmeba mis gamoyenebaze ar niSnavs 
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sasamarTlosaTvis mimarTvis akrZalvas. am SemTxvevaSi sakiTxi gacilebiT 

martivia, vidre es arbitraJisa da sasamarTlos iurisdiqciis konfliqtis 

SemTxvevaSi SeiZleba iyos da amas aRniSnaven kidec: the greater includes the lesser --
- Tu arbitraJi dasaSvebia, maSin miT umetes dasaSvebia mediacia.740 

zogierTi mosazrebiT, pirdapiri da mboWavi Zala, rogorc saarbitraJo 

SeTanxmebas, mediaciis SeTanxmebas ar aqvs. Tu mxareebs aseTi ramis miRweva 

mainc surT, germanuli doqtrina da praqtika mediaciis procesSi 

monawileobaze uaris mTqmeli mxarisaTvis garkveuli sanqciebis winaswar 

dawesebas sTavazobs (magaliTad, fuladi anazRaureba).741 U 

rogorc wesi, sasamarTloebi maqsimalurad cdiloben mediaciis 

SeTanxmebis efeqturobis xelSwyobas. germaneli iuristebis erTi nawili 

miiCnevs, rom mediaciis Sesaxeb SeTanxmeba iwvevs sarCelis Setanis uflebis 

SeCerebas mediaciis procesis dasrulebamde, ris gamoc mediaciis 

dasrulebamde Setanili sarCeli sasamarTlom dasaSvebad ar unda cnos.742  

zemoaRniSnulis sapirispirod, mediaciis SeTanxmeba da mis Sesabamisad 

mediaciis proceduris warmoeba avstriaSi samoqalaqo procesis dawyebis 

winapirobad ar iTvleba.743 mxareebi ar arian valdebulni aucileblad 

gamoiyenon mediacia rogorc davis gadawyvetis saSualeba maSinac ki, 

rodesac amis Sesaxeb winaswari SeTanxmeba arsebobs. rogorc Cans, mediaciis 

SeTanxmebis darRveva avstriaSi raime saxis sanqciebis gamoyenebas damrRvevi 

mxaris mimarT ver gamoiwvevs.744  

mediaciis SeTanxmebis Sesruleba SveicariaSi aseve mxareTa keTil 

nebazea damokidebuli. Tu is ar Sedga, Cveulebriv daiwyeba 

SejibrebiTobaze dafuZnebuli romelime procesi745 (sasamarTlo an 

arbitraJi). 
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frangul samarTalSi mediaciis SeTanxmeba konkretul  valdebulebebs 

warmoSobs: mxareebi movaleni arian mediaciis procesi SeTanxmebuli 

proceduris Sesabamisad warmarTon da mxolod misi warumateblad 

dasrulebis SemTxvevaSi mimarTon sasamarTlos (garda im SemTxvevisa, 

rodesac mediaciis SeTanxmeba orive mxaris survilis Sesabamisad 

Zaladakargulad iqneba gamocxadebuli); mediaciis procesis saTanadod 

warmarTvis valdebuleba gulisxmobs mxareTa movaleobas ise gauwion 

organizeba mediaciis process, rom SesaZlebeli iyos misi warmatebuli 

dasruleba. mxareebma keTilsindisierad unda miiRon masSi monawileoba da 

aseve keTilisindisierad ecadon yvelasTvis misaRebi SeTanxmebis variantis 

moZebnas. am valdebulebebis SeusruleblobisaTvis mxare pasuxis agebs 

saerTo safuZvelze, samoqalaqo samarTliT dadgenili wesiT. Tumca, 

rogorc doqtrinaSi aRniSnaven, am uflebis realizacia sakmaod rTulia. 

rTulia mediaciis procesis mimarT mxaris arakeTilisindisieri 

damokidebulebis mtkiceba, aseve im Tanxis gansazRvra, romelic SeTanxmebis 

miuRwevlobis gamo zianis saxiT dafiqsirda. amitom, am uflebis 

realizacia nakleb realurad da praqtikulad naklebad SesaZleblad aris 

Sefasebuli.746 moqmedi franguli kanonmdebloba iTvaliswinebs sasamarTlos 

uflebas, mxareTa TanxmobiT SeaCeros sasamarTlo ganxilva, raTa 

mediatorma scados SeTanxmebis miRweva. es procesi ar SeiZleba gagrZledes 

sam Tveze met xans da sruldeba mxaris, an mediatoris gancxadebiT, an TviT 

sasamarTlos iniciativiT, Tu mediacias Sedegi ar moyveba.747  

frnaguli sakasacio sasamarTlos didma palatam, sakasacio 

sasamarTlos sxvadasxva palatebis winaaRmdegobrivi gadawyvetilebebis 

Semdeg miiRo gadawyvetileba, romlis Tanaxmadac, mediaciis Sesaxeb 

iuridiulad namdvili mediaciis SeTanxmebis arseboba gamoricxavs 

sasamarTlosaTvis mimarTvis uflebas mediaciis proceduris dasrulebamde. 

aseTi SeTanxmebis arsebobisas aRZruli sarCeli sasamarTlom dauSveblad 

unda cnos. dauSveblad cnobisaTvis aucilebelia, rom meore mxarem 

miuTiTos mediaciis SeTanxmebis arsebobaze. e.i Tu aseTi SeTanxmebis 

arsebobis pirobebSi erTerTi mxare sasamarTlos mimarTavs, xolo meore 

amas gaaprotestebs, sasamarTlo sarCels dasaSvebad ar cnobs. doqtrinaSi 

dRemde sadavod rCeba, aqvs Tu ara mosamarTles sarCelis sakuTari 

iniciativiT dauSveblad cnobis ufleba, Tu meore mxare ar miuTiTebs 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
746Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.197. 
747 Friedrich, Fabian, M. Das UNCITRAL- Modellgesetz über die internationale Handelsschlichtung , Ein Kommentar, 
‘‘Shaker‘‘, Aachen, 2006, s. 19.   
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mediaciis SeTanxmebis arsebobaze. niSandoblivia, rom sasamarTlos aseT 

pozicias mediaciis Sesaxeb SeTanxmebebis raodenobis zrda ar gamouwvevia.748 

am gadawyvetilebiT, romelic 2003 wels iqna miRebuli,749 farngulma 

sasamarTloebma faqtobrivad Secvales praqtika. 2003 wlamde mediaciis 

Sesaxeb SeTanxmebis darRveva aranair samarTlebriv Sedegs ar iwvevda. 2002 

wels inglisurma sasamarTlom aseve dadgina, rom Tu mxareebs aqvT 

mediaciis SeTanxmeba, isini valdebulni arian scadon am meqanizmis 

gamoyeneba. am dros sasamarTlo SeaCerebs saqmis warmoebas, xolo Tu 

mediacia warumatebeli aRmoCndeba -- ganagrZobs ganxilvas da gamoitans 

gadawyvetilebas. germanulma uzenaesma sasamarTlom 1998 wels ganmarta, rom 

sasamarTloSi saqmis ganxilva droebiT unda SeCerdes, sanam davis 

gadawyvetis alternatiuli da mxareTa mier SeTanxmebuli procedura ar 

dasruldeba. aseTi regulireba mTel CrdiloeT amerikaSi aRiarebulad 

iTvleba, Tumca zemoT dasmul kiTxvaze Tavidan amerikuli sasamarTloebic 

uaryofiT pasuxs aZlevdnen mxareebs, daaxloebiT iseTs, rogorc franguli 

sasamarTloebi. 750 

rogorc ukve aRiniSna, Zalian mniSvnelovani iyo inglisis komerciuli 

sasamarTlos 2002 wlis gadawyvetileba. erTerT saqmeze xelSekrulebaSi 

miuTiTes, rom mxareTa Soris azrTa sxadasxvaobis SemTxvevaSi isini 

damoukideblad Seecdebodnen am sakiTxis gadawyvetas, SeuTanxmeblobis 

SemTxvevaSi -- mimarTavdnen mediacias da mxolod amis Semdeg -- 

sasamarTlos. sasamarTlom ganmarta, rom mxareTa SeTanxmeba 

iTvaliswinebda jer mediaciis procesis gamarTvas da Semdeg sasamarTlo 

ganxilvas. saqmis warmoeba SeCerda, vinaidan mxareebs ar gamouyenebiaT 

mediaciis SesaZlebloba. Ees gadawyvetileba imiT iyo mniSvnelovani, rom 

aqamde gabatonebuli mosazrebis Tanaxmad, xelSekrulebaSi miTiTebul 

msgavs daTqmebs raime samarTlebrivi Sedegi arasdros mohyolia.751 

garkveuli drois ganmavlobaSi inglisSi Tvlidnen, rom mxareTa SeTanxmeba 

mediaciis Sesaxeb absoluturad aris damokidebuli mxareebis survilze, 

Tumca es mosazreba 2002 wlis gadawyvetilebis miRebis Semdeg Seicvala, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
748 Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.198. 
749 Friedrich, Fabian, M. Das UNCITRAL- Modellgesetz über die internationale Handelsschlichtung , Ein Kommentar, 
‘‘Shaker‘‘, Aachen, 2006, s. 19-20.   
750 Jarrosson, Charles,  Legal Issues Raised by ADR, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. 
(Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-
York, 2006, p.120-121. 
751 Friedrich, Fabian, M. Das UNCITRAL- Modellgesetz über die internationale Handelsschlichtung , Ein Kommentar, 
‘‘Shaker‘‘, Aachen, 2006,  s. 19.  
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rac sasamarTlom, davis alternatiuli gadawyvetisadmi uaryofiTad 

ganwyobil mxares ubrZana, rom monawileoba mieRo mediaciis procesSi. 

cxadia, aq ar igulisxmeba, rom vinmes SeuZlia mxareebs ubrZanos, mediaciis 

procesi aucileblad SeTanxmebiT daasrulon, magram mediaciis Sesaxeb 

SeTanxmeba mxareTaTvis mboWavad iTvleba da avaldebulebs maT davis 

gadawyvetis mizniT scadon yvela im saSualebis gamoyeneba, romelic 

mediaciis SeTanxmebiT aris gaTvaliswinebuli.752  

aSS-is sasamarTlo praqtikis mixedviT, mxares, romelmac TviTon aarida 

Tavi davis gadawyvetis alternatiuli saSualebebis gamoyenebas, ar aqvs 

ufleba meore mxares sasamarTlo wesiT mosTxovos mediaciis Sesaxeb 

SeTanxmebis Sesruleba.753 sxvadasxva sasamarTlo sxvadasxvagvarad udgeba 

sakiTxs, unda gagrZeldes Tu ara sasamarTlo procesi ADR-	  is farglebSi 

molaparakebebisa Tu mosmenebis periodSi. miiiCneven, rom procesis SeCereba 

droebiT SeiZleba gamarTlebuli iyos, Tu cnobili iqneba konkretuli 

vadebi, romlis ganmavlobaSic unda damTavrdes ADR	   (zogierTma 

sasamarTlod Sesabamisi wesebiT fiqsirebulad gansazRvra drois is 

monakveTi, romlis ganmavlobaSic  ADR-‐s gamoyeneba daiSveba) da 

mosalodnelia, rom SeTanxmeba miiRweva.754 

grZelvadian xelSekrulebebSi xSirad saarbitraJo SeTanxmebas uswrebs 

SeTanxmeba mediaciaze. xelSekrulebaSi miTiTebulia konkretuli vada, 

romlis ganmavlobaSic mxareebi unda Seecadon moilaparakon davis saganTan 

dakavSirebiT, xolo Tu aseTi molaparakeba Sedegs ar gamoiRebs, maSin 

mimarTaven arbitraJs. am dros ismis kiTxva, arbitraJisaTvis mimarTvisas 

savaldebuloa Tu ara mxareTa mier molaparakebebis warmoeba. hamburgis 

landis umaRlesma sasamarTlom am SekiTxvaze dadebiTi pasuxi gasca.755 

Ggermanul iuridiul literturaSi aseTi mosazreba principSi 

gaziarebulia. iTvleba, rom Tu arsebobs SeTanxmeba mediaciaze 

(Schlichtungsklausel)	   es gamoricxavs sarCelis dauyovnebliv Setanas. (Sofortige 
Klarbarkeit des Anspruchs ist ausgeschlossen).	  

aseve sainteresoa, rogor unda moiqces ICC arbitraJi, Tu is 

xelSekrulebaSi saarbitraJo SeTanxmebasTan erTad mediaciis SeTanxmebasac 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
752 Jenkins, Jane/Stebbings Simon, Interanational construction arbitration law, Arbitration context series, ‘’Kluwer law 
international,’’ Alphen aan de Rijn, 2006, p. 129.   
753	   Kulms, Rainer,  Alternative Streitbeilegung durch Mediation in den USA, in: Hopt, Klaus,J./Steffek, Felix,  
Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.432.  
754 ix. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001, p. 16.    
755 Schiffer, Karl Jan (Hrsg), Mandatspraxis Sciedsverfahren und  Mediation 2. neu bearbeitete und erweiterte Auflage, 
‘‘Carl Heymann,‘‘ Köln, Berlin, München, 2005, s. 20. 
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aRmoaCens. saarbitraJo ganxilvaze uaris Tqma arbitraJs mxolod maSin 

SeuZlia, rodesac namdvili saarbitraJo SeTanxmeba ar arsebobs. sxva 

safuZvels ICC arbitraJis reglamenti ar iTvaliswinebs. amave dros, 

arbitraJis kompetenciis arsebobis sakiTxs wyvets ara ICC, rogorc 

mudmivmoqmedi instituti, aramed konkretuli saqmis ganmxilveli 

arbitrebis Semadgenloba. aqedan gamomdinare, winaswar TiTqmis 

SeuZlebelia Tqma, romel saqmeze ra gadawyvetileba dadgeba.756 aseTi 

formulireba albaT  yvelaze axlos aris realobasTan. TviT saarbitraJo 

instituti ver aiZulebs mxareebs, rodis  dauSvan mediaciis Catareba da 

rodis -- ara. arbitraJs SeuZlia araformalurad daarwmunos saarbitraJo 

ganxilvis monawileni molaparakebis aucileblobaSi, gadados procesi, 

misces maT dro da a.S. Tumca sainteresoa, unda hqondes Tu ara arbitraJs 

saqmis warmoebis SeCerebisa da mediaciis warmoebaze mxareTa 

davaldebulebis ufleba. calsaxa pasuxis gacema am kiTxvaze sakmaod 

rTulia.  

mediaciis Sesaxeb SeTanxmebis darRvevas Cveulebriv SeiZleba mohyves is 

Sedegi, rac zogadad mohyveba saxelSekrulebo valdebulebebis 

Seusruleblobas. mediaciis Sesaxeb SeTanxmebasTan erTad mxareebma 

SeiZleba gaiTvaliswinon pirgasamtexlo da es konkretul TanaxaSi 

gamosaxon, Tumca, aseTi ram praqtikaSi Zalian iSviaTad xdeba. zogadad 

mxares unda hqondes ufleba moiTxovos zianis anazRaureba, Tumca es 

ufleba SeiZleba sakamaTo gaxdes mediaciis Sesaxeb SeTanxmebis darRveviT 

miyenebuli zianis zustad gansazRvris sirTulis, an zogierT SemTxvevaSi 

misi sruliad SeuZleblobis gamo.757  

Tu mediaciis SeTanxmeba sacilo gaxda, gamoiyeneba samoqalaqo kodeqsis 

Sesabamisi normebi.758 zogadi principis Tanaxmad, ZiriTadi xelSekrulebis 

baTiloba iwvevs masSi CarTuli mediaciis SeTanxmebis baTilobasac.759 

ZiriTadi xelSekrulebis baTilobis Sedegebis am xelSekrulebaSi CarTuli 

mediaciis SeTanxmebis mimarT gavrcelebis sakiTxi saqmis konkretuli 

garemoebebidan gamomdinare unda gadawydes. kerZod, baTilobis normebis 

miznebis gaTvaliswinebiT unda gairkves, baTiloba mediaciasac SeiZleba 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
756 Jarrosson, Charles,  Legal Issues Raised by ADR, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. 
(Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-
York, 2006, p.122. 
757 Jarrosson, Charles,  Legal Issues Raised by ADR, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. 
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York, 2006, p.120. 
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Seexos, Tu -- ara.760 Tu  xelSekrulebis ZiriTadi nawili baTilia im 

safuZvliT, rom adgili hqonda erTerTi mxaris mier Tavisi sabazro 

Zalauflebis borotad gamoyenebas, mediaciis SeTanxmebis baTilobis 

sakiTxi am normis miznebTan uSualo kavSirSi ganixileba. es niSnavs, rom 

mediaciis Sesaxeb SeTanxmeba sasamarTlom mxolod maSin unda CaTvalos 

baTilad, Tu sabazro Zalauflebis mqone mxare mis gamoyenebas apirebda 

rogorc sasamarTlo ganxilvisagan Tavis daRwevis saSualebas. sxvagvarad 

rom vTqvaT, Tu SeTanxmeba ise iqneba formulirebuli, rom misi Sinaarsidan 

aseve mtkicdeba sabazro Zalauflebis borotad gamoyeneba, maSin isic 

baTilad unda CaiTvalos. xolo Tu mediaciis SeTanxmebas xelSekrulebis 

baTil debulebebTan saerTo araferi aqvs muxlebis numeraciisa da 

Tanmimdevrobis garda, cxadia, sasmarTlos SeuZlia misces mxareebs davis 

gadawyvetis alternatiuli saSualebis gamoyenebis saSualeba. 

mediaciis procesi pirdapir kavSirSia moTxovnis xandazmulobis 

vadebTan. davis warmoSobis Semdeg mediaciis procesis dawyeba TavisTavad 

gulisxmobs, rom mxare droebiT aCerebs moTxovnis realizaciis 

samarTlebrivi saSualebis gamoyenebas, amas ki SesaZloa xandazmulobis 

vadis gasvla mohyves. savsebiT SesaZlebelia, rom mediaciis procesSi 

monawileoba movalem swored im mizniT miiRos, rom mxarem xandazmulobis 

vada gauSvas. movlenaTa aseTi ganviTareba mediacias warmoaCens rogorc 

drois gayvanis saukeTeso meqanizms arakeTilsindisieri movalisaTvis. 

avstrielma kanondebelma amaze izruna da kanoniT pirdapir gansazRvra, rom 

mediaciis procesis dawyebisTanave Cerdeba yvela im moTxovnis 

xadnazmulobis vadis dena, romelTan dakavSirebiTac es procesi imarTeba 

da romlebzec mxareebma mediaciis meSveobiT SeTanxmebas unda miaRwion.761  

Aamgvarad, mediaciis SeTanxmebis arseboba da am SeTanxmebis Sesabamisad 

molaparakebebis warmoeba iwvevs im moTxovnebis xandazmulobis vadis denis 

SeCerebas, romelTa Sesaxeb SeTanxmebac mediaciis mizans warmoadgens.762 
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761 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
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mediaciis SeTanxmeba da am SeTanxmebis Sesabamisad mediaciis 

proceduris warmoeba safrangeTSi aseve aCerebs xandazmulobis vadis 

denas.763 

SveicariaSi sasamarTlo process TiTqmis yovelTvis win uZRvis 

momrigebeli procedura (Sühneverfahren). samoqalaqo saproceso kodeqsis 

mixedviT, am proceduris dawyeba (da Sesabamisad mediaciis dawyebac) 

ganimarteba ise, rom saqme ukve warmoebaSia, rac xandazmulobis vadebze ar 

moqmedebs.764 

davis gadawyvetis alternatiuli saSualebis gamoyeneba inglisSi ar 

iwvevs sarCelis aRZvris akrZalvas procesis dasrulebamde. Tu sarCeli 

mediaciis proceduris mimdinareobisas aRiZvreba, amas saqmis warmoebis 

SeCereba mohyveba.765  Tu mxareebi sasamarTlos mimarTaven  da procesi 

gadawyvetilebis gamotanis gareSe damTavrdeba, es ar gamoiwvevs manamde 

arsebuli mediaciis xelSekrulebis ‘’gacocxlebas.’’766 

mediaciis SeTanxmebasTan dakavSirebuli Sexedulebebisa da sasamarTlo 

praqtikis araerTgvarovnebis miuxedavad, SeiZleba iTqvas, rom es SeTanxmeba 

davis alternatiuli gadawyvetis samarTlebriv safuZvels warmoadgens da 

mis swor formulirebaze bevri ram aris damokidebuli.  

 

 

$3. molaparakebis warmoebis Teoriuli da praqtikuli 

sakiTxebi 
 

I.molaparakebis Teoriuli aspeqtebi 

 

rogorc germanul doqtrinaSi aRniSnaven, molaparakeba da mediacia 

axlo naTesavebi arian.767 molaparakebis procesi SeiZleba iyos poziciaze 
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767 Klinger, Edgar,/Bierbrauer, Günter,  Sozialpsychologie des Verhandelns, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Hanbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.111.  
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dafuZnebuli (position-based), an mxareTa interesebze damyarebuli (interest-based).  
niSandoblivia, rom pirvels yovelTvis akritikeben meoris sasargeblod. 

mediacia aRar aris molaparakebis warmoebis erTerTi forma. is ukve iqca 

profesiul saqmianobad, romelic gacilebiT mets gulisxmobs, vidre 

Cveulebrivi molaparakebebis warmoebaa.768 mediacia molaparakebis gareSe 

SeuZlebelia, molaparakebis procesi ki yovelTvis mediacia ar aris. 

mxareTa mier mesame piris Carevis gareSe warmoebul molaparakebas, 

romelic yvala mxaris interesebis gaTvaliswinebiT mTavrdeba, amerikaSi 

win-win Negotiation-s uwodeben.769 Mmisi sapirispiro movlenaa e.w. Zero-Sum thinking	  
–	   rodesac orive mxare fiqrobs, rom pirvelis mier raimes miReba 

avtomaturad gulisxmobs meoris poziciebis daTmobasa da danakargs.770 

molaparakeba Taviseburi TamaSia, romelsac Tavisi wesebi aqvs. 

sxvagvarad Tu SevxedavT, is sakmaod stresuli samuSaoa (TamaSic SeiZleba 

iyos daZabuli). rogorc yvela TamaSSi, aqac arseboben kargi da cudi 

moTamaSeebi, aqac SeiZleba dairRves wesebi, an es wesebi erTmaneTSi airios, 

adgili hqondes SantaJs, mosyidvas da a.S. am yvelafers adre Tu gvian 

zustad igive Sedegi mohyveba, rac zogadad TamaSis wesebis darRvevas 

mosdevs xolme. Tu TamaSis wesebi miuRebelia, es jer kidev ar niSnavs, rom 

isini unda dairRves, an moTamaSeebma saerTod uari unda Tqvan TamaSze. 

SesaZlebelia ganxilvis sagani TviT es wesebi gaxdes da Tu meore mxaris 

darwmuneba moxerxda, maSin TamaSis arsebuli wesebi yvela monawilisaTvis 

misaRebi formiT Seicvleba.771 konkretul mediaciaSi arsebuli wesebis 

miuRebloba jer kidev ar niSnavs, rom es instituti zogadad miuRebeli 

unda iyos. misi upiratesoba swored imaSi mdgomareobs, rom nebismieri 

racionaluri taqtika, meTodi Tu meqanizmi, romelic kanons ar 

ewinaaRmdegeba, SeiZleba Tavisuflad iqnes meore mxarisaTvis SeTavazebuli 

da Semdgom gamoyenebuli.  
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Mediation, 2.Auflage, ”Beck”, München, 2009, s.101.  



~	  212	  ~	  

	  

ramdenad aris SesaZlebeli molaparakebis swavla?772 es SekiTxva Tavis 

aqtualobas ar kargavs da albaT arc arasdros dakargavs, Tumca sadavo ar 

aris, rom rac metia Teoriuli codna, miT ufro izrdeba misi praqtikaSi 

sworad gamoyenebis Sansi. aqve isic unda aRiniSnos, rom kargi Teoriuli 

codna praqtikaSi misi warmatebiT gamoyenebisaTvis aucilebeli, magram 

arasakmarisi pirobaa.  

amerikul doqtrinaSi molaparakebis warmoebis sam SesaZlo strategias 

asaxeleben. samive maTgans imdeni mimdevari da momxre hyavs, rom zogierTi 

sam ‘’skolis’’ arsebobasac ki amtkicebs. pirveli maTgani (It’s a game poker 
school) molaparakebas ganixilavs TamaSad, romelsac Tavisi wesebi gaaCnia. am 

‘’skolis’’ mimdevrebi Tvlian, rom rogorc pokeris TamaSisas, aucilebelia 

myari nervebi, koncentrirebuloba da wesebis kargad codna. wageba ar 

SeiZleba meore mxaris brali iyos, is yovelTvis wagebuli moTamaSis 

bralia. meore ‘’skola’’ (Do the right thing even if it hurts –Idealist school), romelsac 

idealistebis skolasac uwodeben, molaparakebas socialur movlenad 

miiCnevs da aqac, rogorc nebismier socialur urTierTobaSi 

keTilsindisierebasa da samarTlianobas aniWebs upiratesobas. am skolis 

warmomadgenlebs miaCniaT, rom Tu adamiani grZnobs garkveul socialur 

valdebulebebs misTvis Zvirfasi adamianebis mimarT, man aseve valdebulebad 

unda igrZnos Tavi molaparakebis warmoebisas misi partniorebis mimarT. am 

skolas filosofiur-religiuri xasiaTis didaqtikuri elferi aqvs. misi 

warmomadgenlebi xSirad ixseneben xolme kantis cnobil imperativs: moeqeci 

sxvas ise, rogorc Sen ginda rom mogeqcnen. mesame skola –pragmatikosebis 

skolis (What goes around comes around -- Pragmatist school) saxeliT aris cnobili. 

misi warmomadgenlebi molaparakebis warmoebisas xerxebisa da moqmedebebis 

dasaSvebobas, an dauSveblobas wyveten imis gaTvaliswinebiT, rad 

daujdebaT aseTi moqmedeba grZelvadian perspeqtivaSi. banqos TamaSis dros 

blefis SesaZlebloba maT ar aSfoTebT, magram samagierod uCndebaT kiTxva, 

ra moxdeba Tu blefs SeamCneven da ramdenad Rirs gariskva.773 cxadia, 

molaparakebebis dros eTikuri sakiTxebi ase sworxazovnad ar dadgeba. 

magaliTad, rogori Zlieri mondomebac ar unda amoZravebdes idealistebis 

skolis warmomadgenels, yovelTvis advili ar aris, Tavidanave gairkves, ra 

aris ‘’swori’’, miuxedavad imisa, rom amis survili marTlac didi iyos. 

‘’swori’’ es Sefasebaa da ara faqti, Sesabamisad ramdeni Sefasebac iqneba, 
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~	  213	  ~	  

	  

imdeni ‘’swori’’ varianti iarsebebs. gansakuTrebiT maSin, rodesac 

faqtobrivi garemoebebi sakmaod daxlarTuli da winaaRmdegobrivia 

(rogorc wesi, azrTa sxvadasxvaobis dros asec aris xolme).  

amerikuli molaparakebebis ‘’xelovneba’’ icnobs mxolod am sferos 

specialistebisaTvis cnobil gamonaTqvams BATNA – best alternative to negotiated 
agreement. romelic gulisxmobs SesaZlebel variantebis garda sxva 

alternativebis mofiqrebas. am dros mxarem icis raze ar daTanxmdeba 

magram ver gadauwyvetia raze daTanxmdes. magaliTi: mizani: saxlis yidva. 

variantebi: saxli #1 300 000 dolari; saxli #2 240 000 aSS dolari. 

gansxvaveba:  pirvels aqvs garaJi (10 000 dolari) axloa skolasTan da aqvs 

ufro didi ezo (15000 dolari) 240000+10000+15000 = 265000 dolars plus 

skolasTan siaxlove. Aam dros saWiroa  Sefaseba, ramdeni SeiZleba Rirdes 

skolasTan siaxlove pirobiTad, da Tu 300 000 dolariani saxlis mesakuTre 

Tanaxmaa saxli gayidos 275 000 dolarad, SeTanxmeba SeiZleba Sedges. 

winaaRmdeg SemTxvevaSi rCeba 240 000 dolariani saxlis yidva da arsebuli 

problemebis sxva gziT mogvareba.774 mniSvnelovania, rom arsebuli 

variantebis garda molaparakebis xelSewyobaze orientirebul pirs SeeZlos 

sxva variantebis danaxva, maTi kombinireba da iseTi gzis moZebna, romelic 

Tavidan saerTod ar Cans, an misi realizeba SeuZleblad gamoiyureba. 

mediacia kreatiuli procesia. kreatiuloba marto mediators ki ara 

mxareebsac moeTxovebaT. swored aseT procesSi SeiZleba gaCndes idea, 

romelic calke aravis da yvelas erTad ekuTvnis. aseT dros idea 

neitraluria subieqturi TvalsazrisiT, radgan is konkretulad aravisi ar 

aris da emociurad gacilebiT advilad aRsaqmeli, Sesafasebeli da 

misaRebia. am SemTxvevaSi xdeba ideis iseTi damuSaveba, rom SesaZloa 

Tavdapirveli sawyisis nakvalevic ki ar Candes. ‘‘aqlemi, es is cxenia, 

romelic kolegiuri organos (komitetis) mier aris Seqmnili’’ (‘’A Camel is a 
horse designed by a committee’’) am frazas miaweren ser alek isigoniss (Sir Alec 
Issigonis) konstruqtors, romelic Britisch Motor Corporation-sTvis muSaobda. 

sakmaod lakonuri daxasiaTebaa im Taviseburebebisa, romelic kolegiuri 

organos (adamianTa jgufis) mier miRebul gadawyvetilebebs axlavs Tan.775 es 

sakmaod originaluri gamonaTqvami korporaciuli marTvis dros miRebul 

gadawyvetilebebs Seexeba, Tumca Tavisuflad SeiZleba miesadagos 

mediatoris saqmianobas. mTavari am dros is aris, rom saboloo Sedegis 
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saxiT miRebuli ‘’aqlemi’’ aseve misaRebi iyos yvelasaTvis, visac ‘’cxenis’’ 

miReba surda.  

molaparakebis harvarduli stili aseve gulisxmobs meTods, romelic 

One Text Procedure saxeliT aris cnobili, rac SeTanxmebis erTi proeqtis 

SeTavazebas niSnavs. amis Semdeg mxareebs sTxoven gamoTqvan kritikuli 

SeniSvnebi am proeqtis mimarT. es meTodi warmatebulad iqna gamoyenebuli 

prezident karteris mier 1979 wels kemp devidSi israel- egviptis 

molaparakebis dros. molaparakebis 13 daZabuli dRis ganmavlobaSi 

proeqtis 23 jer Secvlis Semdeg saboloo SeTanxmeba miRweul iqna. rogorc 

am meTodis avtorebi aRniSnaven 150 saxelmwifos ar SeuZlia 150 sxvadasxva 

proeqti erTad ganixilos. am SemTxvevaSi SeTanxmeba TiTqmis gamoricxulia. 

Tu isini erTi proeqtis Sesaxeb imsjeleben, nayofieri molaparakebebis 

warmoeba ufro advili gaxdeba.776  

Negotiation Jujitsu – molaparakebis warmoebis harvarduli strategiis 

erTerT formas warmoadgens. strategiis avtorebis azriT, mowinaaRmdege 

mxaris Tavdasxmas araviTar SemTxvevaSi ar unda mohyves kontrTavdasxma. ar 

aris aucilebeli sapasuxo Setevis ganxorcieleba da sakuTari Zalebis 

demonstrireba. Zalis demonstrirebisas mowinaaRmdege yovelTvis uSvebs 

Secdomebs, swored am Secdomebis sworad gamoyeneba warmoadgens 

strategiis ZiriTad ideas.777 erTi mxriv Setevisa da Tavdasxmis ignorireba 

xels uwyobs procesis stabilizacias da amave dros iZleva mowinaaRmdegis 

mier daSvebuli Secdomebis gaanalizebis SesaZleblobas.  

harvardis molaparakebis proeqtis monawileebi ganasaxvaveben 

molaparakebis warmoebis or ZiriTad strategias: a) moqnili (soft) da b) 

xisti (hard). pirveli strategiis arCevisas molaparakebis mxare cdilobs 

personaluri konfliqtebis Tavis aridebas. misTvis misaRebia kompromisuli 

gadawyveta. xisti poziciisaTvis upiratesobis miniWeba gulisxmobs mxaris 

mier sakuTari survilebis gamokveTas da maTi realizaciisaTvis brZolas. 

am SemTxvevaSi mxare cdilobs gamarjvebuli gamovides konfliqtidan. 

molaparakebis warmoebis yvela sxva strategia warmoadgens am ori 

mimarTulebis sxvadasxva variacias. aRniSnulis gaTvaliswinebiT harvardSi 

SeimuSaves originaluri strategia, romelic principebze dafuZnebul 

molaparakebas (principled negotiation) gulisxmobs. aseTi midgoma ganapirobebs 

xist damokidebulebas principebisadmi da SedarebiT moqnil adamianur 

urTierTobebs. mxareebi uars ar amboben principul poziciebze. am dros 
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gadamwyvetia obieqturi kompromisi maT poziciebs Soris, xolo mxareTa 

survilebi da gancdebi meore planze inacvlebs. gansakuTrebiT aRsaniSnavia 

is garemoeba, rom am strategiis erTi mxaris mier gamoyeneba mas raime 

upiratesobas ar aniWebs da piriqiT, Tu meore mxarec am strategiiT 

xelmZRvanelobs, es mowinaaRmdegis ‘‘ganiaraRebas‘‘ ar niSnavs da 

molaparakebis warmatebis winapirobadac ki ganixileba.778 

nebismieri molaparakeba SeiZleba Sefasdes sami kriteriumis mixedviT. 

1) molaparakebis Sedegad SesaZlebeli unda iyos racionaluri SeTanxmebis 

miRweva, Tuki aseTi SeTanxmeba saerTod SesaZlebelia. 2) it schould be efficient. 3) 
molaparakebam unda gaaumjobesos an rogorc minimum ar unda gaauaresos 

mxareTa Soris arsebuli urTierTobebi. racionaluri SeTanxmeba SeiZleba 

ganmartebul iqnes, rogorc SeTanxmeba, romelic SesaZleblobis farglebSi 

iTvaliswinebs mxareTa interesebs, obieqturad wyvets interesTa konfliqts,  

droSi ganxangrZlivebulia da iTvaliswinebs sazogadoebis interesebsac (A 
Wise Agreement can be defined as one that meets the legitimate interests of each side to the extent 
possible, resolves conflicting interests fairly, is durable, and takes community interests into 
account).779  

 
 

II. praqtikuli rekomendaciebi 

 

molaparakebis warmatebulad warmarTva qaosurad SeuZlebelia. es saqme 

karg momzadebas moiTxovs. warmatebis imedi mxolod saTanadod momzadebul 

mxares SeiZleba hqondes.780 mediaciis procesis msveleloba Semdegi ZiriTadi 

niSnebiT unda xasiaTdebodes: a) ara absoluturi da radikaluri, aramed 

fardobiTi da SedarebiTi azrovnebis stili. (Please correct me if I’m wrong781 -- 
erTerTi yvelaze popularuli frazaa, romlis gamoyenebac 

rekomendirebulia molaparakebis warmoebis dros.) b) ara pretenziebis, 

aramed SesaZleblobebis ganxilva. (Focus on intersts, not positions -- mediaciis 
strategiis umTavresi principia.782) g) ara warsulSi momxdariT 
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782	  Haft, Fritjof,  Verhandlung und Mediation, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Hanbuch Mediation, 
2.Auflage, ”Beck”, München, 2009, s.77.  
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xelmZRvaneloba, aramed momavlis gamosworebis SesaZleblobis danaxva. 

(SeTanxmebis miRwevisaTvis umTavresia Sinagani winaaRmdegobis gadalaxva da 

bodiSis moxda. rogorc praqtikosi mediatorebi amtkiceben, procesi 

TiTqmis arasdros mTavrdeba warumateblad, Tu mxareebi bodiSs moixdian.783)  

d) azrovnebis dros yuradRebis gamaxvileba ara mcire mniSvnelobis 

detalebze, aramed arsebiT sakiTxebze e) ara gamarjvebis miRwevisaTvis, 

aramed sargeblis miRebisaTvis zrunva (nicht Sieg, sondern Gewinn gewollt ist) e) 
aRniSnuli motivaciis pasuxismgeblobiT da konfliqtis aRmofxvraze 

orientirebuli moqmedebebiT ganxorcieleba.784 

zogjer im saqmeze, sadac SesaTanxmebel sakiTxTa wre sakmaod viwroa, 

ufro advilad misaRwevia SeTanxmeba, Tumca es yovelTvis ase ar aris. roca 

SesaTanxmebel sakiTxTa wre farToa, salaparako da SesaTanxmebelic bevria, 

rac savaraudod zrdis SeTanxmebis miRwevis Sansebs.785 Bmedals ori mxare 

aqvs da mocemuli SemTxvevisaTvis ukeTesi mxaris SerCeva mediatoris 

umTavres miznad unda CaiTvalos. 

aRiarebulad iTvleba, rom orive mxaris mier sakuTari mosazrebis 

warmodgena yovelTvis ar aris saukeTeso gza simarTlis dasadgenad. 

emociebi da arasaWiro informaciis didi raodenoba xSirad ukana planze 

anacvlebs im mTavars, rac aucilebelia konfliqtis gadawyvetisaTvis.786 

SesaZloa mediaciis procesis warmatebiT dasrulebisaTvis garkveuli 

kategoriis davebis dros gasaRebad gamodges martivi principi: erTi mxare 

yofs, xolo meore mxare pirveli irCevs gayofili nawilebidan romeli 

surs rom miiRos.787  

problemis gadawyvetisaTvis sasargebloa misi arsis gaanalizeba 

sxvadasxva profesiebisa Tu disciplinebis perspeqtivaSi.788 cxadia, TiToeul 

am disciplinas Tavisi pasuxi eqneba, rac maTi sinTezurad gamoyenebis 

SesaZleblobas iZleva. magaliTad, problema SeiZleba ganixilon ‘’wminda 

iuridiuli TvalsazrisiT’’ da misi gadawyvetis gzebi kanonSi moiZebnos, 
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magram amave dros gairkves, rogor ikvlevs mocemul problemas 

fsiqologia. iuridiuli da fsiqologiuri aspeqtebis gaTvaliswinebiT 

SesaZloa gadawyvetis iseTi gza moiZebnos, romelsac verc iuristi da verc 

fsiqologi cal-calke verasdros warmoidgendnen.   

molaparakebis warmoebis dros progresi SeiZleba miRweulad 

CaiTvalos, rodesac mxareebs esmiT erTmaneTis pozicia. meore mxaris 

mosazrebebisa da Sexedulebebis gageba ar niSnavs maT gaziarebas. 

gacilebiT rTulad aris saqme, rodesac erTi mxaris azriT meores saerTod 

ar esmis misi sityvebis mniSvneloba da arsi.789 Aamitom, raimes mtkicebisa da 

xmauriani gancxadebebis nacvlad umjobesia kiTxvebis dasma. erTi mxaris 

mier raimes mtkiceba meores uRviZebs kontrargumentebis Camoyalibebis 

survils. kiTxvebi ki avtomaturad gulisxmobs pasuxebs.790 cxadia, rac ufro 

met kiTxvas gaecema pasuxi, miT ufro maRali iqneba SeTanxmebis miRwevis 

albaTobis xarisxi.  

grafinia fon Slifeni, romelic profesoris rangSi sakmaod 

warmatebulad muSaobs mediaciaze, am fenomenis axsnis metad saintereso 

xerxs irCevs. paradoqsia, magram faqtia, rom misi statia ar aris samecniero 

publikacia gansxvavebuli mosazrebebis kritikiT, dasabuTebebiT da adre 

gamocemul naSromebze miTiTebiT. es aris Cveulebrivi moTxroba or 

Tanaklasel axalgazrda advokatze, romelTagan erTerTi imave dros 

mediatoric aris. meorem araferi icis mediaciaze da Zalian ainteresebs 

rogorc muSaobs es meqanizmi. isini CogburTs TamaSoben, Semdeg ki picas da 

luds SeukveTaven. mediaciis ‘‘saidumlos‘‘ axsna maT Soris dialogis 

formiT xdeba. Semdegi mediatori Tavis megobars mediaciis erTerT 

procesze daswrebis uflebas aZlevs. dava exeba mezoblebs Soris didi xnis 

manZilze arsebul konfliqts. mediaciis mTeli procesis, mediaciis Sesaxeb 

SeTanxmebis da misi Semdgomi etapebis axsna xdeba am erTi konkretuli 

magaliTis safuZvelze. statiaSi moyvanilia mediaciis Sesaxeb SeTanxmebis 

magaliTic.791  
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Tu konfliqtis monawile mxares mowinaaRmdegis mosmenis survili ar 

gauCnda, molaparakeba warumateblobisaTvis aris ganwiruli. saubris dros 

jer unda moxdes konkretuli interesebis da problemis gamokveTa da amis 

Semdeg iqnes SeTavazebuli SeTanxmebis variantebi. Tu saubari moTxovnebiT 

da problemebis gadaWris gzebis ZiebiT iwyeba,  mosaubres ver uyalibdeba 

naTeli warmodgena, ratom iTxoven misgan konkretuli moqmedebis 

Sesrulebas. mas eqmneba STabeWdileba, rom meore mxare dausabuTebeli 

pretenziebiTY mimarTavs. jer unda gaanalizdes, raSi mdgomareobs 

problema da amis Semdeg mieTiTos SemTavzebeli mxaris azriT ra aris 

saWiro mis aRmosafxvrelad.792 cxadia, es rekomendacia panacea da 

konfliqtis gadawyvetis upirobo garanatia ar aris, magram rogorc minimum 

imas mainc ganapirobebs, rom meore mxarem moisminos da gagebiT moekidos im 

problemas, romelic molaparakebis mxares awuxebs. cxadia, is arafris 

gagebas ar moisurvebs, Tu dasawyisSive mxolod moTxovnebsa d pretenziebs 

moismens. aRniSnulis gaTvaliswinebiT, problemis gadawyvetasTan 

dakavSirebuli ideis Camoyalibeba alternativis formiT ufro misaRebia.793 

bevri alternativis CamoTvla qmnis problemis gadawyvetis ara erTi, aramed 

ramdenime gzis arsebobis gancdas, rac mxareebs aZlevs Caketil wreSi 

brunvis Tavidan acilebis SesaZleblobas. garda amisa, molaparakebis 

warmoebis dros teqnikur detalebze (magaliTad mxareTa Sexvedris 

adgilze) Zalian bevria damokidebuli, Tumca winaswari da universaluri 

rekomendaciebi ar SeiZleba arsebobdes.794 praqtikulad dadasturebulia, 

rom mxaris mier gamoxatuli simboluri Jesti, an moqmedeba xSirad 

yovelgvar sityvebze met rols asrulebs. magaliTad, meore mxaris patara 

SviliSvilisaTvis saCuqris gagzavna naTels xdis pirvelis keTilganwyobas 

da aucileblad dadebiTad aisaxeba molaparakebis Sedegebze.795	   iyo 

SemTxveva, rodesac mxareebis mier gadawyvetilebaze uflebamosili pirebi 

erTamneTs ar icnobdnen, saubrobdnen sxvadasxva enaze, saerTod ar 

monawileobdnen adre im garigebis dadebaSi, romelic iyo davis sagani. 

orives etyoboda, rom ar siamovnebdaT im problemebidan gamosavlis Zebna, 

romelic sxvebis braliT warmoiSva. mediatorma veraferi moifiqra. erT 

dResac mxareTa advokatebis TanxmobiT da am advokatebis daswrebis gareSe 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
792 Fisher, Roger/Ury, William/Patton, Bruce, Getting to YES, Negotiating Agreement Without Giving In, Second 
Edition, Harvard Negotiation Project, ‘’Penguin Books,’’ New-York, 1991, p.52. .  
793 Fisher, Roger/Ury, William/Patton, Bruce, Getting to YES, Negotiating Agreement Without Giving In, Second 
Edition, Harvard Negotiation Project, ‘’Penguin Books,’’ New-York, 1991, p.63.  
794 Fisher, Roger/Ury, William/Patton, Bruce, Getting to YES, Negotiating Agreement Without Giving In, Second 
Edition, Harvard Negotiation Project, ‘’Penguin Books,’’ New-York, 1991, p.168. 
795 Fisher, Roger/Ury, William/Patton, Bruce, Getting to YES, Negotiating Agreement Without Giving In, Second 
Edition, Harvard Negotiation Project, ‘’Penguin Books,’’ New-York, 1991, p.32.  
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man orive mxare absoluturad araformalur da Cveulebriv sadilze 

dapatiJa. sadilis dros arc erTi sityva ar Tqmula davasTan da misi 

gadawyvetis gzebTan dakavSirebiT. sufris wevrebi ubralod saubrobdnen 

sakuTar Tavze. sad swavlobdnen adre sad muSoabdnen da rogor movidnen 

saerTiod im dRemde, roca sadili gaimarTa. navsi gatyda dava morigebiT 

damTavrda.796  

rTuli da daxlarTuli argumentebis moSvelieba da specialuri 

terminebiT gajerebuli saubari mxolod arTulebs mxareTa komunikacias. 

aRniSnulis sapirispirod, lakonuri, martivi da iumoris grZnobiT 

Sezavebuli dasabuTeba SesaZloa gardamtexi aRmoCndes molaparakebis 

warmatebiT dasrulebis saqmeSi. magaliTad SeiZleba moviyvanoT germaneli 

bankiris Hermann J.Abs mogoneba: 1951-1953 wlebSi londonSi daZabuli 

molaparakebebi mimdinareobda germaniis mier meore msoflio omamde 

aRebuli valebis dabrunebasTan dakavSirebiT. germanuli delegacia 

Tvlida, rom germaniis federaciuli respublika aris ara germanuli raixis 

samarTalmemkvidre, aramed zustad indenturi saxelmwifo, rac iyo 

germanuli raixi, oRond sxva politikuri sistemiT, amitom maT ar miaCndaT 

aucileblad samarTalmemkvidreobisa da valdebulebebis kidev erTxel 

aRiareba. Tu federaciuli respublika samarTalmemkvidred iqneboda 

aRiarebuli, maSin analogiur aRiarebaze SeiZleba pretenzia hqonoda 

germaniis demokratiul respublikasac, risi daSvebac federaciul 

respublikaSi ar surdaT. amave dros, vinaidan germanuli teritoriis 40% 

federaciul respublikas aRar ekuTvnoda, germanuli delegaciis azriT, 

unda momxdariyo valis odenobis proporciuli Semcireba. kreditori 

saxelmwifoebis delegaciaTa argumenti martivi iyo: Tu federaciuli 

respublika igive saxelmwifoa, rac germanuli raixi iyo, maSin man valebzec 

im odenobiT unda agos pasuxi, ra odenobiTac es germanul raixze 

gavrceldeboda. molaparakebebi CixSi Sevida. maSin Hermann J.Abs , romelic 

germanul delegacias meTaurobda, kreditori saxelmwifoebis 

warmomadgenlebs Tavisi deidis istorias mouyva: 90 wlis deida, romelsac 

82 wlis asakSi fexis sruli amputacia Cautarda, sikvdilis piras iyo. 

masTan pastori movida, raTa tkivilebis Semsubuqebis locva waekiTxa. 

rodesac pastori locvas morCa da gasvlas apirebda, deidam miaZaxa: Tqveno 

maRalRirsebav, rodesac Cems Svils angariSs gamougzavniT, mokveTili 

fexis fuli unda gamoakloT! germanulma delegaciam daamtkica, rom 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
796 Bühring-Uhle, Christian, (and for the second edition, Lars Kirchhoff  and Gabriele Scherer with a  foreword by 
William W. Park) Arbitration and Mediation in International Business,  ‘’Kluwer Law International,’’ The Hague,  The 
Hague, 2006, p. 186.  
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federaciuli respublika igive germania iyo, romelmac valebi aiRo ‘’oRond 

mokveTili fexis gareSe’’. am ambavma molaparakebaSi gardatexa Seitana. 

germanuli raixis mier aRebuli vali 6,75 miliard evros, (13,5 miliard 

germanul markas) Seadgenda. kreditorebi daTanxmdnen, rom germaniis 

federaciul respublikas gadaexada 3,1 mlrd evro (6,2 miliardi germanuli 

marka).797 cxadia imis Tqma ar SeiZleba, rom es gardatexa mxolod ‘’deidis 

istoriis’’ damsaxureba  iyo, Tumca man Tavisi roli mainc iTamaSa. 

argumenti iyo martivi, mxiaruli da rac mTavaria misi uaryofa SeuZlebeli 

Canda. daZabuli molaparakebebis dros aseTi ‘’gantvirTva’’ mxolod xels 

uwyobs molaparakebis warmatebiT dasrulebas, rac kargma mediatorma aseve 

unda icodes.798 

 

$4. mediaciis paradoqsebi 

 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
797 Greiter, Ivo,  Die Suche nach kreativen Lösungen, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch 
Mediation, 2.Auflage, ”Beck”, München, 2009, s.387.  
798	   Mmxiaruli da martivi argumentebiT warmatebis miRwevis SesaZleblobis kidev erT 

mtkicebulebad SeiZleba gamodges gaqnili maWanklis (Heiratsvermittler) magaliTi: maWankali 

midis merZevesTan da eubneba: kargi kandidati myavs Seni vaJisaTvis. merZeve: biWi jer 

mxolod oci wlisaa, jer unda iswavlos. maWankali: da Tu kandidati rotSildis 

qaliSvilia? merZeve: maSin es sxva saqmea. maWankali midis rotSildTan: me myavs kargi 

saqmro Seni qaliSvilisaTvis. rotSildi: vin aris? maWankali: merZevis vaJia. rotSildi: 

merZevis vaJi Cemi Svilis saqmro ver iqneba. maWankali: da Tu is msoflio bankis vice-

prezidntia? rotSildi: oo maSin es sxva saqmea. maWankali midis msoflio bankis 

prezidentTan: me myavs kargi viceprezidentobis kandidati SenTvis. prezidenti: isedac 

imdeni myavs rom meti ar mWirdeba. maWankali: da Tu is rotSildis siZea? prezidenti: oo 

maSin es sul sxva saqmea! ix. Greiter, Ivo,  Die Suche nach kreativen Lösungen, in: Haft, Fritjof,/von 
Schlieffen, Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.392. merZevis Svilis 

rotSildis siZed gaxdomis perspeqtiva absoluturad SeuZlebeli Canda, Tumca bolos 

yvela iRebs imas, rac surs da yvela kmayofilia. karg mediators SesaZloa es magaliTic 

gamoadges.  

kidev erTi magaliTi: saReWi rezinis cnobil magnats Wirgley –s Jurnalisti intervius 

arTmevda TviTmfrinavSi. kiTxva: Mr. Wirgley, miuxedavad imisa, rom Tqveni produqcia mTel 

msoflioSi saocrad popularulia, Tqven mainc agrZelebT mis intensiur rekalmirebas da 

amaSi uzarmazar Tanxas xarjavT, ratom? pasuxi: rogor fiqrobT, TviTmfrinavi ukve avida 

maqsimaluri simaRleze Tu ara? Jurnalisti (gakvirvebuli): me mgoni diax. kiTxva: radgan 

maqsimalur simaRleze varT SeiZleba, rom motorebi gamovrToT? reklamaze Tqveni kiTxvis 

pasuxic es aris. ix.  Greiter, Ivo,  Die Suche nach kreativen Lösungen, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.406. mediatori aseve 

valdebulia mTeli procesis ganmavlobaSi maqsimalurad koncentrirebuli iyos, yinulis 

daZvra yovelTvis ar niSnavs warmatebas, ‘’motorebis gamorTvaze’’ fiqri da warumatebloba 

Zalian advilad daukavSirdebian erTmaneTs.  
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mediaciis umTavresi paradoqsi da SeiZleba iTqvas bedis ironia imaSi 

mdgomareobs, rom is warmoiSva, rogorc sasamarTlos formalobebisagan da 

Tavis daRwevis saSualeba, magram SemdgomSi TviTonve ganviTarda rogorc 

samarTlebrivi instituti da maSasadame gaCnda misi maregulirebeli 

normebic.799 

mediaciis xSir gamoyenebas sxvadasxva saxelmwifoebSi myof 

biznesmenebs ori diametralurad gansxvavebuli faqtori aiZulebs. es 

faqtorebia marTlmsajulebis sistemis ‚‘‘zedmetad ganviTarebuloba‘‘ an misi 

ganuviTarebloba. pirveli gulisxmobs procesis warmoebis warmoudgenel 

siZvires -- adamianuri da finansuri resursebis maqsimalur daZabvas, meore 

ki saxelmwifos mier mxaris uflebebis dacvis efeqturi meqanizmebis 

ararsebobas. am ukanasknelis magaliTad doqtrinaSi aRmosavleT evropis 

saxelmwifoebs asaxeleben.800 araefeqturobaSi pirvel rigSi unda moviazroT 

aRsrulebis meqanizmebis ararseboba, an ukeTes SemTxvevaSi maTi 

efeqturobis dabali xarisxi, rac mxareebs aiZulebs uari Tqvan tyuilad 

fulis gadaxdisagan, rodesac didi brZolis Semdeg miRebuli saaRsrulebo 

furceli maTTvis avtomaturad ar niSnavs kuTvnilis miRebis upirobo 

garantias.  

mediaciis procesis nebismier dros Sewyvetis SesaZlebloba mis 

uaryofiT mxared fasdeba, Tumca mas dadebiTic aqvs. mxareebma ician, rom 

rogorc ki Tavs arakomfortulad igrZnoben, SeuZliaT ubralod uari Tqvan 

masSi monawileobaze, rac Tavisufali midgomis ufro maRal xarisxs 

ganapirobebs. sasamarTlo da arbitraJi ‘‘warsulSi iqeqebian,‘‘ cdiloben 

obieqturad daadginon ukve momxdari garemoebebi da miscen maT 

samarTlebrivi Sefaseba. maTgan gansxvavebiT mediaciis procesi momavalSi 

xedvas gulisxmobs. am dros xdeba warmoSobili uTanxmoebis yvela aspeqtis 

ganxilva raTa maTi gamomwvevi mizezebi aRmoifxvras da moxdes maTi 

ganmeorebis prevencia.801 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
799 McEwen, Craig,  Examining Mediation in Context: Toward Understanding Variations in Mediation Programs, in: 
Herrmann, Margaret, S.(Editor.) The Blackwell Handbook of Mediation, Bridging Theory, Research, an Practice, 
‘‘Blackwell Publishing,’’ Oxford, 2006, p.91.  
800 Guillemin, Jean-Francois, Reasons for Choosing Alternative Dispute Resolution, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’, New-York, 2006, 33.   
801 Guillemin, Jean-Francois, Reasons for Choosing Alternative Dispute Resolution, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’, New-York, 2006, 34.   
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mediaciis warmateba SeiZleba imanac ganapirobos, rom mxareebs 

ubralod TanamSromlobis garda sxva gza ar hqondeT802. magaliTad, Tu Sps 

‘’saqarTvelos rkinigzas’’ aqvs xelSekruleba Spalebis, an maragnawilebis 

mowodebaze romelime kompaniasTan, romelic saqarTveloSi erTaderTia da 

ucxour kolegebTan SedarebiT dabali fasiTa da kargi xarisxiT 

gamoirCeva, maSin mxareebi ubralod iZulebuli iqnebian, rom 

iTanamSromlon. Spalebsa da maragnawilebs qarTuli kompania saqarTveloSi 

sxvas ver mihyidis, sazRvargareT gatana ki TviTRirebulebas gazrdis da 

konkurentunarianobas Seamcirebs. Tavis mxriv rkinigza iZulebuli iqneba 

ufro Zvirad iyidos sasurveli saqoneli. amdenad maT TanamSromlobis 

garda sxva gza ubralod ar rCebaT. winaaRmdeg SemTxvevaSi orive mxaris 

danakargebi sakmaod soliduri iqneba. cxadia, rom aseT situaciaSi 

profesionali mediatoris Careva SeiZleba erTaderTi swori gamosavalic ki 

aRmoCndes.  

mediaciis kidev erTi saintereso paradoqsi imaSi mdgomareobs, rom misi 

dasrulebis Semdeg monawile mxareebi kmayofilebi rCebian da TviTonve 

aRiareben, rom Tavidan skeptikurad uyurebdnen mas da monawileobis miRebas 

ar gegmavdnen.803 

mediacis dawyebis Sesaxeb gadawyvetilebas mxareebi yvelaze xSirad 

‘’’sasamarTlos an arbitraJis karTan’’ iReben, rodesac acnobiereben, rom 

yvela saSualeba amowurulia da SeiZleba daiwyos droSi gawelili da 

ZviradRirebuli procesi, romlis prognozireba winaswar SeuZlebelia. 

praqtikosebi adastureben, rom biznesmenebs yvelaze metad ar moswonT 

drois gamoyofa sasamarTlo procesebisaTvis, sadac advokatebs unda 

gauwion zedamxedveloba da amave dros mxaric dauWiron maT.804  

sasamarTlo da saarbitraJo procesebisagan gansxvavebiT mediaciis 

dros mxareTa Soris arsebuli azrTa sxvadasxvaoba SeiZleba maTive 

sasargeblod iyos gamoyenebuli. Agreement is often based on disagreement – 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
802 Sdr.Guillemin, Jean-Francois, Reasons for Choosing Alternative Dispute Resolution, in:  Goldsmith, J.C./Ingen-
Housz, Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, 
‘’Kluwer Law International’’, New-York, 2006, 42.   
803 Kallipetis, Michael,/Ruttle, Stephen,/  Better Dispute Resolution –The Development and Practice of Mediation in the 
United Kingdom Between 1995 and 2005, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’,  New-York, 2006, 
p.201. 
804 Kallipetis, Michael,/Ruttle, Stephen,/  Better Dispute Resolution –The Development and Practice of Mediation in the 
United Kingdom Between 1995 and 2005, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’,  New-York, 2006, 
p.195. 
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mediaciisaTvis mniSvnelovani es paradoqsuli debuleba martivad ixsneba 

magaliTis meSveobiT: aqciebis gamyidveli yidis mas, vinaidan sjera, rom 

gayidviT ufro met mogebas miiRebs. misi azriT, aqciebis fasi ar aiwevs. 

myidvelis mosazrebebi sapirispiroa. is swored imitom yidulobs, rom 

aqciebis fasis zrdis sjera. Tu myidveli da gamyidveli aqciebis fasis 

zrdis perspeqtivasTan dakavSirebiT erTnairi azris iqnebian, maT Soris 

SeTanxmeba SeuZlebeli iqneba.805 

Mrogorc mediators, aseve mediaciaSi moanwile mxareebs kargad unda 

hqondeT gacnobierebuli rom ‘’tradiciulad swori’’ gadawyvetilebebi 

yovelTvis rodi iZlevian sasargeblo Sedegebs. Maxwell Hause vs. Folgers;  
Polaroid vs. Kodak -- es kompaniebi erTmaneTs yvelaze did konkurentebad 

ganixilaven. pirveli ori yavis biznesSi moRvaweobs aSS-Si, bolo ori ki 

yvelasTvis cnobilia. isini agresiuli sareklamo kampaniiT cdiloben 

konkurentis CamoSorebas da zrdian sareklamo biujets, rac astronomiul 

Tanxebs Seadgens. amiT izrdeba produqciis Rirebuleba ise, rom saxsrebi 

misi gaumjobesebisaTvis mcirdeba. amave dros, orive mxridan warmoebuli 

kampaniis gamo bazarze TiToeuli maTganis wili TiTqmis igive rCeba.806 es 

magaliTi amerikul doqtrinaSi saukeTeso ilustraciad miaCniaT, Tu rogor 

SeiZleba, rom tradiciulad ‘’swori gadawyvetilebebi’’ (kargi reklama 

zrdis gayidvebs) kompleqsuri gaanalizebis Semdeg absoluturad araswori 

aRmoCndes.  

 

	  
$5. mediaciis procesis warmatebis winapirobebi 

 

mediacia, rogorc aseTi, fsiqologiuri da sociologiuri aspeqtebis 

gaTvaliswinebas moiTxovs. samarTlebrivi Sefasebebi meore planze 

inacvlebs. Aam dros udides rols TamaSobs mxareTa Sexedulebebi da 

sazogadoeba, sadac maT uwevT saqmianoba. vinaidan xSirad mniSvnelovania 

ara marto is, ra aris konkretuli pirisaTvis ukeTesi, aramed isic, ras 

ityvis amaze sazogadoeba.  

mediaciis warmatebis erTerTi umTavresi winapiroba misi 

popularizaciaa. rodesac sasamarTlo ZaliT Tu nebiT cdilobs mxareebi 

mediaciis procesis gamarTvaze daiTanxmos, es ar niSnavs, rom amiT 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
805 Fisher, Roger/Ury, William/Patton, Bruce, Getting to YES, Negotiating Agreement Without Giving In, Second 
Edition, Harvard Negotiation Project, ‘’Penguin Books,’’ New-York, 1991, p.73.  
806 Menkel-Meadow, Carrie J./Porter Love, Lela/ Schneider, Andrea Kupfer/Sternligt, Jean, R.  Dispute Resolution 
Beyond the Adversarial Model, ‘‘Aspen Publishers,‘‘ New-York, 2005, p.199-200.  
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SesaZloa saqme win wavides. mediaciis popularizaciis mizania sazogadoebis 

iseTi xarisxiT informireba, rom saWiro aRar iyos maTi ‘’iZulebiTi 

ganaTleba’’ davebis gadawyvetis alternatiuli meTodebis sferoSi. roca 

moqalaqeebs eqnebaT Sesabimisi informacia, isini TviTonve gadawyveten, ra 

SemTxvevaSi SeiZleba iyos mediacia maTi davisaTvis misaRebi807 da TviTonve 

mimarTaven Sesabamis iuridiul firmebs, kavSirebs Tu damoukidebel 

mediatorebs. 

mediaciis warmatebiT warmarTvisaTvis imasac ki aqvs mniSvneloba, 

rogor sakonferencio darbazSi da rogori teqnikuri aRWurvilobiT 

mimdinareobs molaparakebebi. mediaciisaTvis simbolurad iTvleba mrgvali 

magida, romlis garSemoc mxareebma Tanasworuflebianad unda igrZnon Tavi. 

aucileblad miiCneva proeqtori, dafa e.w. ‘’flipCarti’’ da nebismieri sxva 

teqnikuri saSualeba, romelic maRal doneze prezentaciisaTvis aris 

aucilebeli. mediatorebs ki urCeven MMicrosoft Office Power Point kompiuteruli 

programis gamoyenebiT mxareebi ara mxolod mosmeniliT, aramed 

danaxuliTac daarwmunon.808 

rogorc aRniSnaven, mediacia Sromis davebis sferoSi gacilebiT 

efeqturia, rodesac orive mxare erToblivad iTxovs mis gamarTvas.809 cxadia 

es ara mxolod Sromis,  aramed nebismieri mediaciis SemTxvevaSi ase iqneba. 

vinaidan ormxrivi survili masSi monawileobaze ukve adasturebs mxareebis 

miswrafebas, rom SeTanxmeba marTlac Sedges. mediaciis procesi rTuldeba, 

rodesac mxareebi aSkarad araTanabari siZlieriTa da avtoritetiT 

gamoirCevian. maT Soris SeTanxmeba TiTqmis SeuZlebeli xdeba.810 Zlieri 

mxare sustisagan gacilebiT met daTmobas moiTxovs, rac am ukanasknels 

mediaciis procesisadmi uaryofiTad ganawyobs.  

molaparakeba da SeTanxmeba yovelTvis SesaZlebeli ar aris. Tu meore 

mxaris pozicia gacilebiT ukeTesia da amave dros mas aqvs SesaZlebloba 

gamoiyenos ufro soliduri adamianuri Tu finansuri resursebi, warmatebis 

garantirebuloba gamoricxulia. harvardeli profesorebis moswrebuli 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
807 Schreiber, Alexander,  Obligatorische Beratung und Mediation, ein Verfahrensmodell für die außergerichtliche 
Streitbeilegung im Rahmen des §15 EGZPO, ’’Dunker&Humblot,‘‘ Berlin, 2007, s.115. 
808 Friedrichsmeier, Hans,  Der Rechtsanwalt, als Mediator, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) 
Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.851.  
809 Kressel, Kenneth,/ Pruitt, Dean,G. Conclusion:  A Research Perspective on The Mediation of Social Conflict, in: 
Kressel, Kenneth,/ Pruitt, Dean,G. Mediation Research The Process and Effectivness of Third Party Intevention, 
‘‘Jossey-Bass Publishers’’, San-Francisco, London, 1989, p.403.  
810 Kressel, Kenneth,/ Pruitt, Dean,G. Conclusion:  A Research Perspective on The Mediation of Social Conflict, in: 
Kressel, Kenneth,/ Pruitt, Dean,G. Mediation Research The Process and Effectivness of Third Party Intevention, 
‘‘Jossey-Bass Publishers’’, San-Francisco, London, 1989, p.404.  
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Sedareba rom gamoviyenoT, mebaReobis verc erTi wigni ver gaswavliT, 

rogor gaaxaroT liliebi udabnoSi, sadac qviSis garda araferia.811 

mediaciis warmatebis winapirobad aSS-Si xSirad ganixilaven e.w Early 
Case Asssessment (ECA), romelic gulisxmobs potenciuri davis detalebis 

gaanalizebas, ganviTarebis SesaZlo variantebs, kompaniis poziciis dadebiT 

da uaryofiT mxareebs da a,S. aseTi Sefasebis ganxorcielebisaTvis 

korporaciaSi iqmneba specialuri jgufi, romelSic aucileblad Sedis 

kompaniis ‘‘Sida iuristi.‘‘ saWiroebis SemTxvevaSi iwveven iuridiul 

firmasac. jgufSi SeiZleba aseve Sediodnen kompaniis is TanamSromlebi, 

romlebsac davis saganTan yoveldRiuri saqmiani Sexeba aqvT da floben 

Sesabamis informacias.812 jgufis muSaobaSi nelnela ikveTeba movlenaTa 

ganviTarebis yvela SesaZlo gza da SesaZlo Sedegi. am dros savsebiT 

SesaZlebelia, rom erTaderT racionalur gzad davis gadawyvetis 

alternatiuli saSualebis gamoyeneba dasaxeldes.  

maRali kvalifikaciis mediatoris garda, mediaciis procesis 

warmatebis sawindaria mxareTa realuri da ormxrivi survili dava 

morigebiT daamTavron. garda amisa, aucilebelia, rom mxareebi 

molaparakebebis procesSi konfidencialuri informaciis gacemisas 

komfortulad grZnobdnen Tavs da endobodnen rogorc mediators, aseve 

meore mxares. mediaciis dros gacemuli konfidencialuri informaciis 

dacvis saerTaSoriso garantiebis ararsebobis gamo am informaciis 

arasaTanado gamoyenebisaTvis pasuxismgebloba mxolod xelSekrulebiT 

iqneba gaTvaliswinebuli. pasuxismgeblobis zomebis realurad gamoyeneba 

moxdeba mxolod am xelSekrulebis safuZvelze sasamarTloSi/arbitraJSi 

sarCelis/pretenziis wardgenis gziT. mxaris warmatebis perspeqtivebi 

Sefasdeba ara mxolod xelSekrulebis, aramed im samarTlis normebiT, 

romelsac mosamarTle/arbitri gamoiyenebs.813 rogorc Cans, arasavaldebulo 

xasiaTi mediaciis Zlierebac aris da sisustec. pirveli imitom, rom is 

mxareTa ndobiTi atmosferos Seqmnas ganapirobebs, meore imitom  rom am 

atmosferos darRvevis SemTxvevSi samarTlebrivi dacvis meqanizmebi metad 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
811 Fisher, Roger/Ury, William/Patton, Bruce, Getting to YES, Negotiating Agreement Without Giving In, Second 
Edition, Harvard Negotiation Project, ‘’Penguin Books,’’ New-York, 1991, p.97.  
812 Villareal, Elpidio,  ADR in the United States – A Practical Guide, in: Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’, New-York, 2006, 142.  
813 Wallgren, Carita,  ADR and Business, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, 
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bundovania. perespeqtiva SesaZloa saxelmwifoTa sazRvrebis cvlasTan 

erTad icvlebodes.  

 

 

$6. mxareebi mediaciis procesSi 
 

mxareebs, romlebic mediaciaSi monawileoben, germaniaSi mediantebs 

(Medianten) uwodeben.814 rogorc wesi, mediacias samarTlebrivi Sedegebi 

mohyveba mxolod modave mxareebisaTvis. Sesabamisad, nebismieri mesame piris 

monawileoba damokidebulia TviT am piris da mediaciaSi ukve CarTuli 

subieqtebis Tanxmobaze.815 

mediaciis procesze mxaris gamocxadebas TiTqmis yvela marTlwesrigi 

udides mniSvnelobas aniWebs. ungreTSi mxaris gamocxadebis gareSe 

mediators procesis warmarTvis ufleba saerTod ar aqvs.816 mxaris 

daswrebis gareSe Catarebuli Sexvedris mediaciad kvalifikacia Zalian 

Zneli iqneba, vinaidan am dros saboloo sityva swored mxarezea da misi 

aryofnis SemTxvevaSi erTerT mxaresTan saubars ubralod konsultacia 

SeiZleba vuwodoT, romelic momavalSi gamodgeba an ar gamodgeba saboloo 

SeTanxmebis misaRwevad, magram es arc erT SemTxvevaSi ar iqneba mediacia.  

zogadi principis Tanaxmad, mxareebs SeuZliaT SeTanxmdnen mediaciis 

procesis warmoebis konkretul detalebze. mxareTaTvis gansakuTrebuli 

mniSvnelobisaa konfidencialurobis daTqma. Aarc erT mxares ar aqvs 

ufleba mediaciis dros meore mxaris aRiareba an winadadeba gamoiyenos 

sasamarTloSi da arbitraJSi.817A	  	  
ratomRac zogjer doqtrinaSi miuTiTeben, rom mediaciis monawile 

mxareebi, rogorc wesi, fizikuri pirebi arian, rac SesaZleblobas iZleva, 

rom germanuli samoqalaqo kodeqsis me-13 muxlze miTiTebiT isini 

momxmareblebad CaiTvalon da maTze gavrceldes momxmarebelTa uflebebis 

dacvasTan dakavSirebuli germanuli kanonmdeblobis Sesabamisi normebi.818 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
814 Schmidt, Frank, H.  Erfahrungen aus der anwaltlichen Meditation, in: Greger, Reinhard,/ Unberath, 
Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, s.129 
815 Englert, Klaus,/Franke, Horst,/Grieger, Winfried,  Streitlösung ohne Gericht, Schlichtung, Schiedsgericht und 
Mediation in Bausachen, ’’Werner Verlag‘‘, Neuwied, 2006, s.290.  
816 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.51.   
817 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
I, case study, “Kluwer Law International”, Alphen aan den Rijn, 2006, p. 36.  
818 Nölting, Hubertus, Mediationsverträge, “Centrale für Mediation“, Hemsbach, 2003, s.49.  
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ucnauri mosazrebaa. jer erTi, ratom arian mediaciis mxareebi rogorc wesi 

fizikuri pirebi da ra monacemebs eyrdnoba es Sefaseba, gaugebaria. garda 

amisa, momxmareblis statusis abstraqtuli definiciis, gamo, romelsac 

germanuli samoqalaqo kodeqsis me-13 muxli Seicavs, piris momxmareblad 

kvalifikacia problemas ar warmoadgens, Tumca am SemTxvevaSi es mainc 

iwvevs garkveul uxerxulobebs. magaliTad, rogorc aRiniSna, 

momxmarebelTa uflebebTan dakavSirebuli davebis dros mediacia sakmaod 

xSirad gamoiyeneba. Tu aseTi davis aRmofxvraSi monawileobas mediators 

vTxovT maSin gamova, rom momxmarebeli, romelic Tvlis rom misi uflebebi 

dairRva mimarTavs mediators, romlisTvisac is aseve momxmarebelia. mxares 

SeuZlia mediatoris pasuxismgebloba maqsimalurad daareguliros masTan  

dadebuli xelSekrulebiT da Tu momsaxureba ar moewoneba, meore dResve 

wavides sxva mediatorTan. ase rom am dros ar xdeba iseTi produqtis 

miwodeba, romlis miwodebac regularulad xdeba didi odenobiT da 

romlis sxvagvarad SeZenac an SeuZlebelia an did Zalisxmevas moiTxovs. 

Sesabamisad aq verasdros Seiqmneba iseTi mdgomareoba, romlis prevenciac 

momxmarebelTa uflebebis dacvis samarTlis umTavresi amocanaa. kerZod 

bazarze arsebuli mdgomareobis gamoyenebas mediatori verasdros moaxdens 

‘’Tavisi momxmareblebis’’ interesebis sawinaaRmdegod, vinaidan mas ubralod 

ar gaaCnia is berketebi, romliTac ‘’momxmarebeli’’ iZulebuli iqneba mas 

daudos xelSekruleba. zogjer ironiiT imasac ki aRniSnaven mediatori 

ufro metia dRes vidre TviT mediaciis SemTxvevebi. ase rom, mediaciis 

dros mxareebis momxmareblebad ganxilva mizanSewonilad ar unda 

CaiTvalos.  

mediaciisadmi mxareTa keTilsindisieri damokidebulebis gareSe 

procesis warmatebulad warmarTva SeuZlebelia. Tu mxares drois 

gaWianurebis, an sxva arakeTilsindisieri miznebi amoZravebs, amiT is 

Tavidanve gamoricxavs SeTanxmebis SesaZleblobas. 	  
mediaciis dawyebisaTvis rom mxareTa mzaoba umTavresi winapirobaa, amas 

gansakuTrebuli mtkiceba ar sWirdeba. Sesabamisad, Tu mxare ar Tanxmdeba 

mediaciis proceduris gamoyenebaze, mediacia ar Sedgeba. amas mediaciaSi 

moanwileobis subieqtur SeuZleblobas uwodeben. mediaciaSi monawiles 

aseve unda hqondes am proceduraSi monawileobis obieqturi SesaZlebeloba. 

obieqtur SesaZleblobaSi igulisxmeba is SemTxveva, rodesac mxaris mier 

mediaciaSi monawileobaze Tanxmoba damokidebulia mesame pirebis 

nebarTvaze. doqtrinaSi magaliTad asaxeleben gadaxdisuunarobis saqmis 

warmoebisas rig SemTxvevebSi kreditorTa krebis Tanxmobis aucileblobas. 

Tu aseTi Tanxmoba ar iqneba miRebuli, SesaZloa mediaciis dawyeba verc 
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moxerxdes. garda aRniSnulisa, mediacia mocemuli konfliqtis 

gadawyvetisaTvis adekvaturi gza unda iyos. adekvaturobaSi igulisxmeba, 

SeuZlia Tu ara mediaciis Sedegad miRweul SeTanxmebas sabolood 

aRmofxvras arsebuli uTanxmoeba, Tu es damokidebulia mesame pirebze 

(magaliTad saxelmwifo organoebze).819  

mediaciis procesis warmatebiT warmarTvisaTvis aseve aucilebelia, rom 

mxareebs hyofnideT kompetencia, raTa damoukideblad gadawyviton 

konfliqtTan dakSirebuli sakiTxebi.820 es erTi SexedviT bundovani 

mosazreba arsebiTi da mniSvnelovnia. Tu mxares TviTon ar aqvs sakmarisi 

warmodgena imaze, rac davis sagans warmoadgens, is davis gadawyvetisaken 

mimarTul nebismier SemoTavazebas eWvis TvaliT Sexedavs. ufro martivad 

rom iTqvas, saqme maSin rTuldeba, rodesac modave mxaris umTavresi mizani 

mediaciis procesSi TviTon davaa. am dros man ar icis, ratom davobs da 

risi miReba unda meore mxarisagan, rom dava Sewyvitos.  

ramdenad gamocdili profesionalic ar unda iyos mediatori, mediaciis 

procesis centralur figurebs nebismier SemTxvevaSi modave mxareebi 

warmoadgenen, vinaidan am proceduris farglebSi molaparakebebis 

xelovnebis msoflioSi saukeTeso mcodnec ki verafers gaawyobs, Tu 

mxareebi SeTanxmebas TviTon ar moindomeben.821 saqmeSi kargad Caxeduli 

mxareebi yovelTvis TviTon irCeven mediaciis im stils, romelic maTTvis  

yvelaze mosaxerxebeli da mokle gzaa davis aRmofxvrisaTvis.822 cxadia, 

naklebad informirebuli mxareebis nacvlad am arCevanis gakeTeba 

mediators mouwevs, romelic erTze met meTods mainc unda icnobdes da 

saWiroebis SemTxvevaSi maTi kombinirebac SeeZlos.  

mxaris interesebis zustad gageba meditoris erTerTi umniSvnelovanesi 

valdebulebaa. am mizniT mediatorma kiTxvebiT unda daakonkretos mxaris 

pozicia, sakuTari sityvebiT unda gadmosces misi azri, Semdeg ki 

daazustos, sworad gaigo Tu ara mxaris interesebi.823  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
819 Probst, Martin,  Mediation und allgemeines Zivilrecht – zur Leistungsfähigkeit justizintegrierter Mediation, in: 
Greger, Reinhard,/ Unberath, Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, 
s.106. 
820 Roberts, Marian,  Mediation in Family Disputes, Principles of Practice, Third Edition, ‘’Ashgate’’, Padstow, 2008, 
p.11. 
821 Guillemin, Jean-Francois, Reasons for Choosing Alternative Dispute Resolution, in:  Goldsmith, J.C./Ingen-Housz, 
Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’, New-York, 2006, 23.   
822 Menkel-Meadow, Carrie J./Porter Love, Lela/ Schneider, Andrea Kupfer/Sternligt, Jean, R.  Dispute Resolution 
Beyond the Adversarial Model, ‘‘Aspen Publishers,‘‘ New-York, 2005, p.404.  
823 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
II, case study, “Kluwer Law International”, Alphen aan den Rijn, 2006, p. 40.   
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inglisur doqtrinaSi savsebiT samarTlianad aRniSnaven, rom mediaciis 

dros udidesi mniSvneloba aqvs rogorc modave mxareebis, aseve mediatoris 

fsiqologiur naturas.824 mediacia sxva araferia, Tu ara adamianuri 

urTierTobebis erTi konkretuli forma. Sesabamisad, yovelgvar adamianurs, 

maT Soris monawile pirTa fsiqologias, gadamwyveti mniSvneloba SeiZleba 

hqondes mediaciis warmatebiT dasrulebisaTvis. TavisTavad faqtebs ar 

SeuZliaT uTaxmoebis gamowveva. uTanxmoebas iwvevs mxareTa gansxavebuli 

damokidebuleba am faqtebisadmi.  

menejerebs, rogorc mediaciaSi monawile pirebs, kragad unda esmodeT, 

rom mediacia riskebis menejmentis erTerTi saukeTeso meTodia, vinaidan 

uTanxmobebis aRmoCena da davis warmoSobis SemTxvevaSi Sedegebis winaswari 

gaTvaliswineba warmatebis erTerT umniSvnelovanes winapirobas 

warmoadgens.825 aRniSnulis miuxedavad, iursitebs yovelTvis advilad ar 

gamosdiT menejerTa daTanxmeba arbitraJze, an mediaciaze, vinaidan es orive 

procedura mainc iuristebis xeldasxmiT mimdinareobs da maTi eqskluzivis 

sferos ganekuTvneba. menejerebisaTvis xSirad gaugebaria ‘’mediaciis ena’’ da 

misi daniSnuleba.826 es faqtori gansakuTrebiT Zlierad iqneba warmodgenili 

saqarTveloSi, sadac subieqturi simpatia da antipatia udides rols 

TamaSobs. davis warmoSobis SemTxvevaSi konfliqturoba, provokaciuloba 

da mdgomareobis daZabva xom qarTuli xasiaTis umTavresi Tvisebebia.  aqve 

unda aRiniSnos, rom am Sefasebas ar SeiZleba hqondes zogad da 

universalur principad aRiarebis pretenzia. 

erTerTi mosazrebis Tanaxmad, mediaciis dawyebamde aucileblad unda 

daisvas kiTxva: aris Tu ara SeTanxmebis miRweva jer kidev SesaZlebeli da 

xom ar aris dagvianebuli am proceduris dawyeba.827 aseTi midgoma ar 

SeiZleba gamarTlebulad CaiTvalos. mediacia albaT dagvianebuli 

arasdros ar aris Tu mxareebi masSi monawileobs survils daafiqsireben. 
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‘‘Blackwell Publishing,’’ Oxford, 2006, p.25. .  
825 Guillemin, Jean-Francois, Reasons for Choosing Alternative Dispute Resolution, in:  Goldsmith, J.C./Ingen-Housz, 
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yvelaferi dakargulad maSinac ar unda CaiTvalos, rodesac yvela 

garemoeba swored aseTi daskvnis gakeTebisaken ubiZgebs mxareebs.  

mediaciis procesis dawyebisaTvis xSirad mniSvneloba imasac ki 

SeiZleba hqondes, romeli mxarisagan modis am proceduris gamoyenebis 

iniciativa.828 es damokidebulia TviT mxareebze, vinaidan mediaciis 

absoluturad konstruqciuli da racionalurad dasabuTebuli SeTavazeba 

SeiZleba meore mxaris mier aRqmul iqnes, rogorc iniciatori mxaris mier 

Tavisi sisustis aRiareba da sakuTar SesaZleblobebSi daurwmunebloba.  

germanul doqtrinaSi moqmedebaTa da damokidebulebaTa sam ZiriTad 

tips ganarCeven: (1) kooperaciuli -- rodesac piri molaparakebis dros 

daintersebulia rogorc Tavisi, aseve meore mxarisaTvis sasargeblo da 

warmatebuli gamosavliT (2) individualisturi --rodesac pirs ainteresebs 

sakuTari warmateba da amave dros winaaRmdegi ar aris, rom gadawyveta 

meore mxarisTvisac sasargeblo iyos; (3) konkurentuli – rodesac mxare 

dainteresebulia, rom TviTon miiRos maqsimumi meore mxaris interesebis 

sruli ignorirebis xarjze.829 

erTmniSvnelovnad SeiZleba iTqvas, rom mediaciis procesi ver iqneba 

warmatebuli Tu mxareTa SesaZleblobebi aSkarad araTanabaria. doqtrinaSi 

magaliTad mohyavT fizikur pirsa da transnacionalur kompanias Soris 

arsebuli dava.830 mediacia kompromisebis Ziebis asparezia. mxare, romelic 

bolomde darwmunebulia Tavis SesaZleblobebSi da icis, risi mopovebac 

SeuZlia sasamarTlo an saarbitraJo procesis Sedegad, Zneli warmosadgenia 

meore mxaresTan kompromisze wavides. 

 

I.emociis roli da mniSvneloba mediaciis procesSi 

 

mediacias wminda emociuri mniSvnelobac aqvs. is xels uwyobs mxareTa 

emociur gantvirTvas, raTa ganimuxtos daZabuli mdgomareoba da mxareebma 

kvlav SeZlon urTierTobis gagrZeleba.831  
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Arnold,/Pointon, Gerald, H. (Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer 
Law International’’, New-York, 2006, 30.   
829 Klinger, Edgar,/Bierbrauer, Günter,  Sozialpsychologie des Verhandelns, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Hanbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.116.  
830 Spencer, David, /Brogan, Michael,  Mediation Law and Practice, ‘’Cambridge University Press,” New-York, 2006, 
p.112. 
831 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
II, case study, “Kluwer Law International”, Alphen aan den Rijn, 2006,  p. 230.   
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fsiqologiuri TvalsazrisiT emocia moicavs sam ZiriTad komponents: 

Cognitive, physiological and behavioral.832doqtrinaSi miiCneven, rom mediaciis 

warmatebiT warmarTvaSi emociis roli gacilebiT didia, vidre mis mimarT 

praqtikosebisa Tu akademiuri wreebis mier gamoCenili yuradReba.833 

emociebis rolis daknineba davis dros araviTar SeTxvevaSi ar 

SeiZleba. xSirad emociebi marTaven adamianTa qcevebs da maT mier miRebul 

gadawyvetilebebs, Tumca praqtikulad dadasturebulia, rom Sedegi maSin 

miiRweva, rodesac piriqiT xdeba. e.i rodesac adamiani ki ar imarTeba 

Tavisive emociebiT, aramed rodesac emociebis marTva xdeba SesaZlebeli. 

cxadia emociebis gamoxatvas mxaris mier garkveuli safrTxec axlavs Tan.  

erTi mxaris emociur gancxadebebs Tu meorec aranklebi emociiT upasuxebs, 

maSin SesaZloa molaparakebis procesi lanZRvaSi gadaizardos, rac cxadia, 

arc erTi mxarisaTvis ar aris warmateba. sakmaod saintereso precedenti 

dafiqsirda aSS-Si 1950-iani wlebis dasawyisSi. Human relation Committee labor 
management group modave mxareebs sTxovda TavianTi emociebi da Sexedulebebi 

rigrigobiT gamoexataT, ise rom mxare sanam ar daasrulebda, meore mxares 

Carevis ufleba ar hqonda. Careva aRiqmeoda mxaris mier TviTkontrolis 

dakargvad, rac arc Tu sasiamovnod da dadebiTad warmoaCenda mis 

pirovnebas. emociebis amgvari gamoxatva saSualebas aZlevs mxareebs 

bolomde gaacnobieron sakuTari emociebi da moeSvan.834 cxadia, aseTi 

midgoma xels Seuwyobs emociuri fonis ganeitralebas, rac molaparakebis 

Sedegebze mxolod dadebiTad SeiZleba aisaxos.  

doqtrinaSi erTxmad aRiareben bodiSis moxdis rols konfliqtis 

saboloo mogvarebaSi. bodiSis moxda xsnis stress da daZabulobas rogorc 

erTi, aseve meore mxridan da xels uwyobs mxareebs ufro racionalurad 

miudgnen davis Sewyvetisa da saboloo SeTanxmebis miRwevis sakiTxs.835 

 

 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
832 Jones, Tricia, S.  Emotion in Mediation: Implications, Applications, Opportunities, and Challenges, in: Herrmann, 
Margaret, S.(Editor.) The Blackwell Handbook of Mediation, Bridging Theory, Research, an Practice, ‘‘Blackwell 
Publishing,’’ Oxford, 2006, p.278. 
833 Jones, Tricia, S.  Emotion in Mediation: Implications, Applications, Opportunities, and Challenges, in: Herrmann, 
Margaret, S.(Editor.) The Blackwell Handbook of Mediation, Bridging Theory, Research, an Practice, ‘‘Blackwell 
Publishing,’’ Oxford, 2006, p.297. 
834 Fisher, Roger/Ury, William/Patton, Bruce, Getting to YES, Negotiating Agreement Without Giving In, Second 
Edition, Harvard Negotiation Project, ‘’Penguin Books,’’ New-York, 1991, p.31.  
835 Montada, Leo,  Besondere Möglichkeiten der Konflikbeilegung durch Mediation: psychologische Aspekte, in: 
Greger, Reinhard,/ Unberath, Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, 
s.11. 
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II. advokati rogorc mxaris warmomadgeneli mediaciis procesSi 

 

aSS-is Uniform mediation act	   da Statebis kanonmdeblobis umravlesoba 

savaldebulod ar miiCnevs mediaciis procesSi advokatTa monawiloebas, 

Tumca rogorc literaturaSi aRniSnaven advokatebs SeuZliaT mediaciis 

procesze moaxdinon rogorc pozitiuri, ise negatiuri gavlena.836 

mediaciis procesSi iuristebis monawileoba, rogorc wesi, dadebiTad 

aris Sefasebuli. miiCneva, rom iuristebs (advokatebs) SeuZliaT daexmaron 

mxareebs sakuTari interesebis ukeT gacnobierebaSi da maT gamokveTaSi.837 

kargi advokatebis pirobebSi, romlebic xels uwyoben SeTanxmebas, iseTi 

SeTanxmebis miRwevac SeiZleba, romelic miuRweveli Canda. xSirad davebis 

gadawyvetis alternatiuli formebi exmareba advokats realobas daubrunos 

klienti, romelic emociuri da sxvagvari warmodgenebisa Tu gavlenebis 

gamo ~moswyda~ mas.838 

amerikeli avtorebis erTi nawili miesalmeba mediaciis procesSi 

mxareTa warmomadgeneli iuristebis monawileobas da samarTlebriv 

diskusiebs mxareTa da maT advokatebs Soris, magram aqve miuTiTeben, rom 

mxolod kanonis normebis interpretaciiTY SeTanxmebis miRweva 

SeuZlebelia.839 

arsebobs mosazreba, romlis Tanaxmadac mediatorisaTvis ukeTesia, Tu 

mxareebi advokatebTan erTad iqnebian mediaciis dros. rogorc aRniSnaven, 

winaaRmdeg SemTxvevaSi mediatori Tavidan ver aicilebs mxareTa SekiTxvebs 

davasTan dakavSirebiT miseuli samarTlebrivi Sefasebis Sesaxeb.840 am 

kiTxvas profesiiT iuristi mediatori verasdros ver daaRwevs Tavs da 

mniSvneloba ar aqvs iqnebian Tu ara mxareebi advokatebiT warmodgenilni. 

mxares aucileblad daainteresebs procesis wamyvani iuristis azri da 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
836Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
II, case study, “Kluwer Law International”, Alphen aan den Rijn,2006,  p. 134-135.  
837 McEwen, Craig,  Examining Mediation in Context: Toward Understanding Variations in Mediation Programs, in: 
Herrmann, Margaret, S.(Editor.) The Blackwell Handbook of Mediation, Bridging Theory, Research, an Practice, 
‘‘Blackwell Publishing,’’ Oxford, 2006, p.89. 
838 Sdr. Niemic Robert J./ Stienstra, Donna/ Ravitz,  Randall,  E. Guide to Judical Management of Cases in ADR, 
Federal Judical Center , 2001,  p. 23-24.   
839 Menkel-Meadow, Carrie J./Porter Love, Lela/ Schneider, Andrea Kupfer/Sternligt, Jean, R.  Dispute Resolution 
Beyond the Adversarial Model, ‘‘Aspen Publishers,‘‘ New-York, 2005, p.310.  
840 Heussen, Benno,  Die Organisation von Mediationsverhandlungen, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.410.  
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Sefaseba da amisTvis mediatori winaswarve unda iyos mzad. mxareTa 

SekiTxvaze pasuxi ver iqneba advokatebTan gadamisamarTeba, vinaidan aseTma 

pasuxma SesaZloa gaRizianebac ki  gamoiwvios. 

zogierTi avtoris mosazrebiT, mediaciis procesSi advokatebis 

monawileoba mizanSewonili ar aris. amis ramdenime mizezs asaxeleben. 

pirvel rigSi advokatebis monawileoba aZvirebs process. garda amisa, Tu 

mediatoric advokatia, izrdeba SesaZlebeloba, rom procesSi monawile 

minimum sam advokats (minimum ori mxaris warmomadgeneli da erTi 

mediatori) gansxavebuli Sexedulebebi hqondeT davasTan dakavSirebuli 

faqtobrivi garemoebebis samarTlebrivi Sefasebis Sesaxeb. garda amisa, 

advokatebi ar moeridebian komfrontacias, Tuki amis SesaZlebloba iqneba, 

vinaidan maT surT klientebs iuridiuli momsaxurebis saWiroeba 

daumtkicon841 da maT TvalSi gaamarTlon im Tanxis gaReba, romelic 

honorarebSi daixarja, an momavalSi daixarjeba. amaSi marTlac aris 

simarTlis marcvali, Tumca erTi pirobiT: ‘’advokatebis safrTxe’’ 

mediaciisaTvis SeiZleba minimumamde iqnes dayvanili, Tu mxareTa 

warmomadgenlebisaTvis aseve kargad aris cnobili mediaciis procesis 

raoba da misi miznebi. aseT SemTxvevaSi arc erTi advokati ar wava 

eskalaciaze, Tu misi azriT,  klientis interesebis aSkara ignorirebas ar 

eqneba adgili. profesionali advokati am SemTxvevaSi mxolod delikaturi 

rCevebiTa da rekomendaciebiT SeiZleba Semoifarglos. gansakuTrebiT 

SeiZleba iTqvas es biznes mediaciaze, vinaidan biznesis sferoSi moRvawe 

advokatma yvelaze kargad icis, rom konfliqtis racionaluri gadawyveta 

dadebiTad aisaxeba ara mxolod biznesze, aramed mis honorarzec, vinaidan 

misi honorarebis zrda swored am biznesis warmatebazea damokidebuli. 

amitom misi mxridan agresiuli poziciis arCeva, maSin, rodesac klienti 

aSkarad xedavs, rom mediators konfliqti racionaluri da ormxrivad 

sasargeblo gadawyvetisaken mihyavs, ubralod profesiuli TviTmkvleloba 

iqneba. aseT qcevas Sedegad mxolod is mohyveba, rom klients dakargavs. 

bizness ar ainteresebs ra weria da ratom weria kanonebSi, samagierod 

Zalian ainteresebs, ra Rirs problemis ise mogvareba, rom Sedegi 

momgebianic iyos da kanonsac ar ewinaaRmdegebodes. morganis mcire 

perifrazi rom gavakeToT, biznesmenebs iuristebi ar sWirdebaT imisTvis, 

rom gaigon risi gakeTeba ar SeiZleba, iuristebi saWironi arian imisTvis, 

rom sworad gaakeTon is, risi gakeTebac biznesmenebs surT. ase rom 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
841 Schreiber, Alexander,  Obligatorische Beratung und Mediation, ein Verfahrensmodell für die außergerichtliche 
Streitbeilegung im Rahmen des §15 EGZPO, ’’Dunker&Humblot,‘‘ Berlin, 2007, s.196. 
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‘’advokatebis  safrTxe’’ TviT mxareze da mis mier daqiravebul advokatzea 

damokidebuli da misi ganzogadeba ar SeiZleba. 

 

 

$7. mediaciis procesi 
 

iuristebis cnobiereba SeCveulia im faqts, rom rodesac saubaria 

‘’procesze,’’ aucileblad is procedura igulisxmeba, romlis meSveobiTac 

samarTlebrivi problemebi unda gadaiWras.842 sasamarTlo da saarbitraJo 

procesisasgan gansxavebiT mediacias ar aqvs raime zogadi da savaldebulo 

wesi, an procedura. zogierTi mediatori mxareebs sTxovs davis sagnis 

Sesaxeb mxaris poziciis mokle werilobiTi formiT warmodgenas, zogierTi 

ki amas uaryofs da miaCnia rom davis sagnis Sesaxeb mxareTa poziciebis 

winaswar codna sruliadac ar aris saWiro, vinaidan am dros izRudeba 

mediatoris kreatiuloba.843 Ees mcire magaliTic sakmarisia imis 

sailustraciod, Tu rogori gansxvavebuli SeiZleba iyos Sexedulebebi arc 

Tu ise mniSvnelovan detalebTan dakavSirebiT.  

davebis alternatiuli gadawyvetis sxvadasxva saxeebis araformaluri 

xasiaTi ar SeiZleba gagebuli iqnes ise, rom es meqanizmebi yovelgvari 

wesebis gareSe muSaoben.844 ra Tqma unda, aucilebelia im minimumis dacva, 

romlis gareSec procesis mediaciad kvalifikacia SeuZlebeli iqneba.  

ICC ADR Rules ar ukrZalavs mxareebsa da mediatorebs mediaciis 

procesis mimdinareobisas am wesebis garda nebismieri sxva procedurisa Tu 

molaparakebis teqnikis gamoyenebas, romelic mxareTa, an mediatoris an 

yvelas mier mizanSewonilad iqneba miCneuli. doqtrinaSi aseve xazs usvamen, 

rom saerTaSoriso savaWro palata mediaciis proceduras sakmaod iafad 

sTavazobs.845 saerTaSoriso savaWro palatis mediaciis wesebis 

gamoyenebisaTvis ar aris aucilebeli, rom dava saerTaSoriso xasiaTs 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
842 Heussen, Benno,  Die Auswahl des richtigen Verfahrens – ein Erfahrungsbericht, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.217.  
843 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
II, case study, “Kluwer Law International”, Alphen aan den Rijn, 2006, p. 145.   
844 Jarrosson, Charles,  Legal Issues Raised by ADR, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. 
(Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-
York, 2006, p.111.  
845 Wolrich, Peter, M.  ADR under the ICC ADR Rules in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. 
(Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-
York, 2006, p.74.  
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atarebdes da mxareebi sxvadasxva saxelmwifos miekuTvnebodnen. am 

kriteriums mediaciis procesisaTvis aranairi mniSvneloba ar aqvs.846 

 

 

I.mediaciis procesis etapebi (fazebi) 

 

mediacia davis gadawyvetis araformaluri saSualebaa. Aamis gamo ar 

arsebobs erTiani da mkacrad gansazRvruli procedura, romlis mixedviTac 

unda warimarTos mediacia, Tumca es imas ar niSnavs rom mediacia 

garkveuli stadiebisagan ar Sedgeba da is mxolod qaosuri procesia, 

romlis drosac mediatori sakuTari miukerZoeblobisa da avtoritetis 

meSveobiT cdilobs mxareTa Soris arsebuli davis gadawyvetas. idelur 

SemTxvevaSi mediacia xuTi stadiisagan Sedgeba: 1. pirvel stadiaze mxareTa 

mier arCeuli mediatori maT ganumartavs mediaciis procesis Sinaarss, amave 

dros xdeba yvela teqnikuri sakiTxis mogvareba rodis da sad Sexvdebian 

proceduris monawileni erTmaneTs da a.S 2. mxareebi warmoadgenen Tavis 

poziciebs. Aam dros mediatori unda Seecados mxareTa pirovnuli Tu 

biznes-interesebis gamokveTas. 3. mesame fazis dros adgili aqvs saqmis 

faqtobrivi garemoebebis obieqtur Sefasebas mediatoris mier. xdeba maTi 

Sedareba mxareTa mier dafiqsirebul subieqtur SefasebebTan, ase iwyeba 

saboloo SeTanxmebis da orive mxarisaTvis misaRebi gadawyvetilebis Zieba. 

4. meoTxe fazis dros xdeba konkretuli gadawyvetilebebis (SeTanxmebebis) 

proeqtebis SemuSaveba da maTi Sefaseba, ramdenad Seesabameba es gadawyveta 

mxareTa moTxovnebs da interesebs. 5. mexuTe faza arsebobs mxolod 

idealur SemTxvevaSi rodesac saxezea konkretuli SeTanxmeba da rCeba 

SeTanxmebis pirobebis dafiqsireba.847  

mediaciis etapebad (fazebad) dayofa da am stadiebis Sesaxeb mxareTa 

informireba zrdis mediaciis produqtiulobas.848 sxvagvarad rom vTqvaT, 

rodesac mxareebma ician ris Semdeg ra unda gakeTdes da ra mizans 

emsaxureba mediaciis esa Tu is stadia, isini  meti ndobiT arian 

ganwyobilni am procesis mimarT.  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
846 Wolrich, Peter, M.  ADR under the ICC ADR Rules in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. 
(Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-
York, 2006, p.76.  
847 Friedrich, Fabian, M. Das UNCITRAL- Modellgesetz über die internationale Handelsschlichtung , Ein Kommentar, 
‘‘Shaker‘‘, Aachen, 2006, s. 11.   
848 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
II, case study, “Kluwer Law International”, Alphen aan den Rijn, 2006, p. 161.  
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mediaciis erTerT Semadgenel elementad ganixileba e.w. Brainstorming.	   es 
aris ori an meti adamianis erToblivi muSaoba davis gadawyvetisas, 

romelic Sedgeba erTmaneTisgan mkveTrad gamijnuli ori fazisagan: 1. fantasy 
phase --- 	  xdeba ideebis SemuSaveba da Camoyalibeba. 2. evaluation phase	   –	  ideebis 
Sefaseba.849 

bergeris mixedviT, mediacia Sedgeba xuTi ZiriTadi fazisagan 1. 

mediaciis gaxsna 2. konkretuli sakiTxebisa da mxareTa interesebis 

gamokveTa. 3. informaciis Segroveba da konkretuli samarTlebrivi 

sakiTxebis identifikacia 4. sakiTxebi, razec mxareebi unda SeTanxmdnen da 

am SeTanxmebis SesaZlo variantebi. 5. SeTanxmeba da mediaciis damTavreba.850  

ingliseli mediatorebi mediaciis Semdeg stadiebs gamoyofen: (1) 

SeTanxmeba mediaciis Sesaxeb; (2) mediatoris arCeva; (3) mediaciis procesis 

momzadeba da organizeba; (4) prezentacia da pirveli mosmenis gamarTva; (5) 

mxareTa pozicebis werilobiTi warmodgena; (6) mxareTa uSualo 

urTierTobebi da Sexvdrebi mediatorTan; (7) erToblivi Sexvedra; (8) 

molaparakebebi; (9) SeTanxmeba; (10) mediaciis procesis ganaxleba.851 es 

ukanaskneli stadia SeiZleba saWiro gaxdes imis gamo, rom mxareebma wina 

stadiaze swrafad ver gadawyviton ra pozicias daikaveben. amisTvis 

SesaZloa maT mieceT garkveuli vada. rekomendirebulia, rom es vada oTx 

kviras ar aRematebodes. da gaanalizebis Semdeg kvlav mieceT mxareebs 

Tavisi poziciis dafiqsirebis SesaZlebloba.852 

molaparakebis warmatebulad warmoebisaTvis aseve aucilebelia misi 

ZiriTad fazebad dayofa. es fazebia: dasawyisi faza, informaciuli faza, 

argumentebis warmodgenis faza da gadawyvetilebis miRebis faza.853  

rogorc araerTxel aRiniSna,  doqtrinaSi mediaciis procesi 

Sefasebulia, rogorc komunikaciis procesi. gamoyofen misi warmoebis 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
849Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
II, case study, “Kluwer Law International”, Alphen aan den Rijn,2006,  p. 263.   
850 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
II, case study, “Kluwer Law International”, Alphen aan den Rijn, 2006,  p. 36.   
851 Kallipetis, Michael,/Ruttle, Stephen,/  Better Dispute Resolution –The Development and Practice of Mediation in the 
United Kingdom Between 1995 and 2005, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’,  New-York, 2006, 
p.234. 
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Mediation, 2.Auflage, ”Beck”, München, 2009, s.105.  
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Semdeg stadiebs: procesis momzadeba da Sesabamisi xelSekrulebis 

gaformeba; informaciisa da sadavo Temebis akumulacia (Segroveba); 

interesebis gamokveTa da maTi indentificireba; kreatiuli gamosavlisa da 

axleburi midgomebis Zieba; Sefaseba da arsebuli SesaZleblobebidan 

yvelaze misaRebis arCeva; SeTanxmeba.854 

Ffazebad (stadiebad) dayofis idea sakmaod sainteresoa, Tumca is 

pirdapiri mniSvnelobiT ar unda gavigoT. Tu mediatori mxareebs  etyvis: 

batonebo, dRes Cven gadavdivarT mediaciis warmoebis axal fazaSi, 

naklebad savaraudoa, aman mxareebze dadebiTi STabeWdileba moaxdinos da 

SeTanxmebis sasargeblod imuSaos. mediatori unda mihyves am sqemas, Tumca 

misi mkacrad dacva araracionaluri iqneba. Tu magaliTad, davasTan 

dakavSirebiT axali informacia gaCndeba, mediatorma uari ar unda Tqvas 

misi detalebis gacnobaze da mxareebTan erTad ganxilvaze imis gamo, rom 

man ‘’informaciuli faza’’ ukve gaiara da argumentebis warmodgenis dros 

axali informaciis mosmena arasworia. aseTi gadaWarbebuli ‘’saproceso 

samarTlebrivi’’ midgoma mxolod daazaralebs process. mxarisTvis, 

romelmac icis, rom mediaciis dros SeuZlia Tqvas is rac unda da rom 

mediacia  misi procesia da ara ---mediatoris, auxsneli darCeba, ratom unda 

daemorCilos fazebisa da stadiebis Sesaxeb Teorias, rodesac mas miaCnia, 

rom informacia konfliqtis arsis gasarkvevad Zalian mniSvnelovania. 

 

 

II. mediaciis procesis dawyeba 

 

mediaciis procesi frenas hgavs: SesaZloa turbulenturoba frenis 

drosac iyos, magram yvelaze Zneli ‘’pilotisaTvis’’ mainc ‘’afrenisa da 

dafrenis,’’ anu procesis dawyebisa da misi dasrulebis sworad 

organizebaa.855 procesze danaxulma perspeqtivam SesaZloa mxareebi 

daafiqros da im daskvnamde miiyvanos, rom mediacia ufro warmatebuli da 

rac mTavaria momgebiani aRmoCndes. 

procesi dawyebulad iTvleba mediaciis organizebis Sesaxeb mxareTa 

SeTanxmebis momentidan. mediacia dasrulebulad miiCneva, Tu erTerTi mxare, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
854 dawvrilebiT stadiebis Sesaxeb ix. Kessen Stefan, Troja, Markus,  Die Phasen und Schritte der Mediation 
als Kommunikationsprozess, in: Haft, Fritjof,/von Schlieffen, Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, 
”Beck”, München, 2009, s.293--319.  
855 Heussen, Benno,  Die Organisation von Mediationsverhandlungen, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.415.  
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orive mxare, an mediatori CaTvlian, rom mis gagrZelebas azri ar aqvs, an 

mxareebi SeTanxmdebian da am SeTanxmebas werilobiT gaaformeben.856 

romelma mxarem unda daiwyos poziciebis warmodgena amas 

mediaciisaTvis arsebiTi mniSvneloba ar aqvs, amitom praqtikaSi xSirad 

monetis agdebis gziT irkveva, pirvelad vin unda daiwyos sakuTari 

poziciebis warmoCena. zepiri axsna-ganmartebis saSualo  xangrZlivoba 20 

wuTia.857  

bergeris mier aRweril mediaciaSi mxareebi sxvadasxva oTaxebSi 

elodebian mediaciis dawyebas. isini erTdroulad SehyavT im darbazSi, 

sadac unda gaimarTos mediaciis procesi da sadac ukve unda iyos 

mediatori. misalmebis Semdeg mediatori mokled warudgens Tavs mxareebs 

da madlobas uxdis mediaciis procesze TanxmobisaTvis. Aamis Semdeg 

mxareebi mokled warmoadgenen Tavs da Tavis advokatebs. Mmediatori 

delikaturad uxsnis mxareTa advokatebs, rom mediacia araformaluri 

procesia da es ar aris sasamarTlo an saarbitraJo ganxilva. mediacia aris 

ara uflebaze, aramed interesze orientirebuli procesi da es procesi 

emyareba ormxrivobas.858  

mediaciis procesis dawyebisaTvis aSS-Si gansakuTrebuli mniSvneloba 

aqvs sasamarTlo procesis mosamzadebel stadias (pre-trial conference) romlis 

drosac mxareebi da sasamarTlo erTad eZeben procesis Tavidan acilebis 

SesaZleblobebs da afaseben SeTanxmebis perpspeqtivebs. rogorc wesi, 

mosamarTle swored am stadiaze urCevs xolme mxareebs mimarTon davis 

gadawyvetis alternatiul saSualebebs,859 rac xSirad mediaciis procesis 

dawyebis safuZveli xdeba.  

 

III. mediaciis gamarTvis adgili 

 

mediaciis proceduris gamarTvis adgilis SerCeva teqnikuri, magram 

mainc mniSvnelovani sakiTxia. mediacias SesaZloa adgili hqondes 

mediatoris ofisSi, iq sadac konfliqtTan dakavSirebuli ZiriTadi 

movlenebi ganviTarda, absoluturad neitralur adgilze (magaliTad 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
856 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.31.  
857 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
I, case study, “Kluwer Law International”, Alphen aan den Rijn,  2006, p. 39.  
858 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
I, case study, “Kluwer Law International”, Alphen aan den Rijn, 2006,  p. 35.   
859 Kulms, Rainer,  Alternative Streitbeilegung durch Mediation in den USA, in: Hopt, Klaus,J./Steffek, Felix,  
Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.417.  
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sazRvargareT) da a.S. erTerTi mosazrebis Tanxmad, saukeTeso gamosavalia, 

rodesac mediators ofisSi aqvs ori sakonferencio darbazi, sadac mxareebs 

Tavisuflad SeuZliaT ganmartoveba da dafiqreba. aseve misaRebad aris 

miCneuli mediaciis gamarTva sastumroSi, sadac ramdenime sakonferencio 

darbazis arseboba problemas ar warmoadgens.860 

 

 

IV. mediaciis ena 

 

mediaciis enas gadamwyveti mniSvneloba aqvs da masze mediatorma 

SeTavazebis miRebis momentidanve unda ifiqros. magaliTad,  italiuri da 

franguli mxareebi arasdros daTanxmdebian, rom mediaciis procesi 

erTerTi mxaris enaze (italiurad an frangulad) warimarTos. Tu isini 

inglisurze SeTanxmdebian, am SemTxvevaSi wina planze gadmoiwevs sakiTxi, 

romeli mxarem ufro ukeT icis es ena da rac mTavaria, TviT mediatori 

ramdenad aris mzad mxareTa mier arCeul enaze warmarTos procesi. aseve 

SeiZleba problemuri iyos sakiTxi maSinac, rodesac mediaciis ena 

erTerTisTvis mSobliuri, xolo meorisaTvis ucxo enaa. an rodesac 

procesSi Tarjimnis CarTva xdeba saWiro. es ukanaskneli rekomendirebuli 

ar aris da mxolod arTulebs mdgomareobas.861 enis sakiTxi erTerTi 

umniSvnelovanesi sakiTxTagania, vinaidan mediacia upirveles yovlisa 

swored komunikaciis procesia da Tu komunikaciis saSualeba yvelsaTvis 

erTnairad misaRebi ar aris, cxadia, aranairi komunikacia ar Sedgeba. 

 

 

V. mediaciis procesis xangrZlivoba 

 

mediaciis xangrZlivobis universaluri recepti ar SeiZleba 

arsebobdes. yvelaferi damokidebulia davis xasiaTze, mis sirTuleze, 

mxareebze da a.S. amave dros ar aris aucilebeli, rom mediaciis procesi 

aucileblad uSualod davis warmoSobas mosdevdes. savsebiT SesaZlebelia, 

rom mxareebs sasamarTlosaTvis, an arbitraJisaTvis mimarTvac dasWirdeT.862 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
860 Heussen, Benno,  Die Organisation von Mediationsverhandlungen, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.410.  
861 Heussen, Benno,  Die Organisation von Mediationsverhandlungen, in: Haft, Fritjof,/von Schlieffen, 
Katherina,/(Hrsg.) Handbuch Mediation, 2.Auflage, ”Beck”, München, 2009, s.412.  
862 Wallgren, Carita,  ADR and Business, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, 
p.13.   
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saerTo jamSi mediaciis procesi 2-3 dReze didxans iSviaTad grZeldeba.863 aq 

uSualod molaparakebis warmoebis xangrZlivoba igulisxmeba. cxadia, 

mxares SeuZlia dro iTxovos Tavisi poziciis Camosayalibeblad, magram es 

ar niSnavs, rom mediacia dausruleblad unda gaiwelos.  

mediaciis procesi intensiuri unda iyos. Mmisi ramdenimejer gadadeba 

mxareTa morigebis Sanss Seamcirebs. is Zafi, romelic intensiuri 

molaparakebebis Sedegad gaiba mxareebs Soris, ar unda daikargos. cxadia, 

Tu gadadeba obieqturi aucileblobiT aris ganpirobebuli (saWiroa 

konkretuli Sefaseba, daskvna da a.S rasac dro dasWirdeba. magaliTad, 

mediaciis dros mxare principulad Tanaxmaa zianis mTlianad an nawilobriv 

anazRaurebaze magram iTxovs rom zianis odenoba Seafasos damoukidebelma 

eqspertma, auditma da a.S rasac, cxadia, dro sWrideba). Amediatorma unda 

misces saTanado dro, magram xelidan ar unda gauSvas iniciativa. mxareebs 

dauyovnebliv unda SesTavazos eqspertis an auditis kandidaturebi. 

daukavSirdes maT, Seecados gansazRvros konkretuli vadebi da a.S Tu is 

ise gadadebs mediaciis process, rom ar gansazRvravs, risTvis aris saWiro 

es gadadeba, es xels ver Seuwyobs mxareTa morigebas.  

bergeri sainteresod aRwers mediaciis process. mediatori mxareebs 

Txovs  mokled warmoadginon TavianTi poziciebi werilobiT, araumetes 

sami gverdisa. mxareebma aseve unda icodnen, rom mediatorTan Sexvedrisas 

kidev erTxel, axal ukve zepirad mouwevT sakuTari poziciebis warmodgena. 

advokatebma (iurstebma) unda izrunon rom faqtobriv garemoebebTan erTad 

mediators warudginon sakuTari poziciis samarTlebrivi dasabuTeba.864 

ICC ADR Rules iTvaliswinebs ukve dawyebuli mediaciis procesis 

Sewyvetas, Tu mxareebma ar dafares am wesebiT gaTvaliswinebuli xarjebi. 

agreTve, Tu mxareebi ver Tanxmdebian mediatoris kandidaturze, an ICC 
safuZvlianad da dasabuTebulad uars ityvis mediatoris daniSvnaze. am 

CamonaTvalSi mocemuli pirveli mizezi imdenad naTelia, rom mas 

ganmarteba ar sWirdeba (yovel SemTxvevaSi ICC Tvlis ase) meore 

gulisxmobs SemTxvevas, rodesac mxareebs xelSekrulebiT aqvT winaswar 

gansazRvruli, rom mediatoris SerCeva unda moxdes SeTanxmebis Sedegad da 

mxareebi ver axerxeben mediatoris kandidaturaze SeTanxmebas. ICC uari 
safuZvliani da dasabuTebuli aris maSin, rodesac am institutis mier 

mxareTaTvis ramdenime kandidaturis SeTavazebis miuxedavad yvela maTgani 

uaryofili iqneba da ICC gaakeTebs daskvnas, rom mas ar SeuZlia am 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
863 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
II, case study, “Kluwer Law International”, Alphen aan den Rijn,  2006, p. 151.   
864 Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
I, case study, “Kluwer Law International”, Alphen aan den Rijn,2006,  p. 30-31.   
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konkretuli mxareebisaTvis iseTi mediatoris SeTavazeba, romelic 

yvelasaTvis misaRebi iqneba.865  

mediaciis procesis warmatebiT dasrulebis Semdeg modave mxareTa mier 

xelis CamorTmeva sakmaod didi fsiqologiuri mniSvnelobisaa.866 

  

VI. mediaciis procesis amsaxveli oqmi 

  

mediatoris mier procesis msvlelobis amsaxveli oqmis Sedgenis 

sakiTxebi detalurad regulirdeba avstriaSi. oqmis warmoebis garda, 

mediators ekisreba valdebuleba mxareTa mier miRweuli SeTanxmeba 

werilobiT gaafromos. niSandoblivia, rom mediatori aseve valdebulia 

uzrunvelyos mediaciasTan dakavSirebuli yvela dokumentis daarqiveba da 

eqvsi wlis manZilze maTi Senaxva.867 

safrangeTSi miRebulia mediaciis procesis amsaxveli oqmis Sedgena, 

romelzec pirvel rigSi mxareebma unda izrunon. maT SeuZliaT daxmareba 

mediatorsac sTxovon. oqmi mxolod mxareTa piradi sargeblobisaTvis 

gamiznul dokumentad iTvleba da konfidencialuria.868 Sesabamisad, oqmis 

Sinaarsis mesame pirebisaTvis gacnoba konfidencialurobis valdebulebis 

darRvevas niSnavs, rasac Sesabamisi samarTlebrivi Sedegebi mohyveba. 

saboloo jamSi SeiZleba iTqvas, rom oqmis warmoeba aucilebelia, 

vinaidan is mxareebs aZlevs saTanado informacias TiToeuli maTganis mier 

sxdomebis ganmavlobaSi dafiqsirebuli poziciebis Sesaxeb da 

uzrunvelyofs Sedegebis Sejamebis gamartivebas.869 

 

 

 

 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
865 Wolrich, Peter, M.  ADR under the ICC ADR Rules in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. 
(Editors)  ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-
York, 2006, p.84.  
866Berger, Klaus Peter,  Private dispute resolution in international business, negotiation, mediation, arbitration, volume 
II, case study, “Kluwer Law International”, Alphen aan den Rijn, 2006,  p. 275.   
867 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.55.  
868 Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.217. 
869 Schmidt, Frank, H.  Erfahrungen aus der anwaltlichen Meditation, in: Greger, Reinhard,/ Unberath, 
Hannes,/(Hrsg.) Die Zukunft der Mediation in Deutschland, ‘‘Beck‘‘ München, 2008, s.129. 
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VII. mediaciis xarjebi 

 

mediaciis xarjebis sakiTxi rogorc saxelmwifos, aseve sazogadoebis 

mxridan gansakuTrebuli yuradRebis sagans warmoadgens, vinaidan mediaciam 

unda gaamarTlos davebis gadawyvetis martivi, araformaluri da rac 

mTavaria iafi meqanizmis saxeli. arsebobs xarjebis gansazRvris ramdenime 

sistema. magaliTad, niderlandebSi mediaciis xarjebi Tavisufali bazris 

principebzea damyarebuli da saaTobrivad ganisazRvreba. mediatoris 

anazRaureba saaTSi 80-300 evros farglebSi meryeobs. arsebobs fasebis 

gansazRvris sajaro samarTlebrivi da sasamarTlo meqanizmebic, rodesac 

sasamarTlo an kanonmdebeli mkacr kontrols awesebs, raTa xarjebi ar 

gascdes gonivrulobisa da samarTlianobis farglebs. amave dros xarjebis 

sakiTxebis efeqturi da moqnili regulireba da am regulirebis Sesabamisad 

awyobili sistema mediaciis wasaxaliseblad yvealze efeqturi meqanizmia. 

magaliTad, aSS-Si sayovelTaod aRiarebuli standarti gulisxmobs mxareTa 

gaTavisuflebas mediaciis xarjebisagan, Tu saqme savaldebulo mediacias 

exeboda da misi warmoeba valdebulebas warmoadgenda da ara mxareTa 

erTobliv survils.870 cxadia, unda daveTanxmoT aq gamoTqmul mosazrebas, 

rom xarjebis sakiTxis efeqturad da moqnilad gadawyvetis gareSe 

mediaciis meqanizmis warmatebuli muSaoba gamoricxulia.  

kanonis arsebobis miuxedavad, avstriaSi xarjebis maregulirebeli 

norma ar arsebobs.871 mediaciis xarjebis sakiTxi unda SeTanxmdes rogorc 

mxareebs Soris, aseve mediatorsa da mxareebs Soris. saTanado 

saxelSekrulebo regulirebis ararsebobis SemTxvevaSi mediantebi 

mediatoris winaSe pasuxs ageben rogorc solidaruli movaleeebi.872 

zogadi principis Tanaxmad, romelic germanuli samarTlis mier 

erTmniSvnelovnad aris aRiarebuli, momsaxurebis gawevisas anazRaureba 

dumiliTac SeTanxmebulad iTvleba, Tu aseTi momsaxurebis miReba 

anazRaurebis gareSe SeuZlebelia. es principi vrceldeba mediatoris 

anazRaurebazec. Tumca, rogorc wesi, mediatorTan dadebuli 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
870 Hopt, Klaus,J./Steffek, Felix,   Mediation: Rechtsvergleich, Regelungsmodelle, Grundsatzprobleme, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
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871 Roth, Markus,/Gherdane, David,  Mediation in Österreich, -- Zivilrechts-Mediations-Gesetz: Rechtlicher Rahmen 
und praktische Erfahrungen, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, 
Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.128. 
872 Roth, Markus,/Gherdane, David,  Mediation in Österreich, -- Zivilrechts-Mediations-Gesetz: Rechtlicher Rahmen 
und praktische Erfahrungen, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, 
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xelSekrulebiT xarjebis sakiTxi yovelTvis detalurad regulirdeba.873 

savsebiT SesaZlebelia igive midgomis gaziareba qarTul samarTalSic.  

saaTobrivi anazRaureba mediatorebisaTvis zogerTi avtoris mier 

mizanSeuwonlad aris miCneuli. rogorc aRniSnaven, saaTobrivi anazRaureba 

sakmaod Zviri gamodis, ris Semdegac savsebiT realuri xdeba, rom axla 

mediators warmoeSvas dava mxareebTan honoraris gadaxdasTan 

dakavSirebiT.874 

arc sasamarTlo da arc saxelSekrulebo mediaciis dros safrangeTSi 

mediaciis xarjebi sasamarTlo xarjebad ar iTvleba. mediaciis xarjebis 

gamo davis gadawyvetis alternatiuli saSualebebis gamoyenebis 

sirTuleebis Tavidan asacileblad frangma kanonmdebelma detalurad 

daaregulira sasamarTlo mediaciis dros mediaciis xarjebisa da mxareTa 

Soris maTi ganawilebis sakiTxebi. mediatoris honorars am SemTxvevaSi 

sasamarTlo gansazRvravs, rac davasTan, mxareTa SesaZleblobebTan da sxva 

faqtorebTan SesabamisobaSi unda iyos. aseTi Tanxis dasaxeleba 

mosamarTleebisaTvis arc Tu ise advilia. mediaciis procesis dasrulebis 

Semdeg sasamarTlo sabolood wyvets mxareTa Soris am xarjebis 

ganawilebis sakiTxs. mxareebs aseve SeuZliaT mediatorTan pirvelive 

SekrebisTanave SeTanxmdnen misi anazRaurebis odenobaze da TiToeuli 

mxaris mier gadasaxdel Tanxaze. sasamarTlo mediaciis dros mxaris mier 

misTvis dakisrebuli mediaciis xarjebis gaprotestebis SemTxvevaSi 

sasamarTlos SeuZlia miiRos gadawyvetileba am xarjebis biujetidan 

anazaRaurebasTan dakavSirebiT, am SemTxvevaSi gadawyvetilebiT 

aucileblad unda ganisazRvros asanazRaurebeli Tanxis zusti odenoba.875 

mediatoris anazRaureba inglisSi 150-300 funt sterlings Soris 

meryeobs. aseTi maCvenebeli dafiqsirda erTerTi msxvilmasStabiani 

proeqtis ganxorcielebisas, romelic kerZo iniciativis safuZvelze 

organizebuli mediaciis ganviTarebas emsaxureboda.876 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
873 Nölting, Hubertus, Mediationsverträge, “Centrale für Mediation“, Hemsbach, 2003, s.144.  
874 Schreiber, Alexander,  Obligatorische Beratung und Mediation, ein Verfahrensmodell für die außergerichtliche 
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Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 
2008, s.286.  



~	  244	  ~	  

	  

organizaciebi, romlebic saxelSekrulebo mediacias sTavazoben, 

xSirad reglamentebSi iTvaliswineben bonusur anazRaurebas mediaciis 

warmatebiT dasrulebisaTvis.877 

 

 

$8. mediaciis Sedegad miRweuli SeTanxmeba 
 

mediaciis warmatebiT dasruleba aucileblad unda gaformdes 

SeTanxmebis saxiT. es SeTanxmeba Cveulebrivi xelSekrulebaa, romelic 

mxareebma nebayoflobiT unda Seasrulon. misi Seusruleblobis SemTxvevaSi 

ki mediaciis gziT miRweuli SeTanxmeba SesaZloa gaxdes sasamarTlo an 

saarbitraJo ganxilvis sagani.878 mediaciis Sedegad miRweul SeTanxmebaSi 

mxareebs SeuZliaT SeTanxmebis pirobebis Sesrulebis samarTlebrivi 

garantiebic gaiTvaliswinon,879 magaliTad, sanqciebi SeusruleblobisaTvis, 

pirgasamtexlo da a.S. mediaciis Sedegad miRweuli SeTanxmeba adreul 

doqtrinaSi Cveulebriv materialur samarTlebriv xelSekrulebad 

ganixileboda.880 noltingi  am SeTanxmebis saproceso samarTlebriv bunebas 

saerTod gamoricxavda.881 

avstriuli kanoni ar Seicavs raime saxis regulirebas mediaciis 

Sedegad miRweuli SeTanxmebis formasa da SinaarsTan dakavSirebiT.882 

SveicariaSi mediaciis Sedegad miRweuli SeTanxmebis Semdeg mxareebs 

federalur doneze SeuZliaT miiRon dadastureba (Genehmigung) an 

‘’homologireba’’ (Homologierung) (Jenevis kantonSi), ris Semdegac erTerTi 

mxaris moTxovniT SeTanxmebis pirobebis iZulebiTi aRsrulebisaTvis 

gaicema saaRsrulebo furceli. Sesabamisad, Tu mediaciis procesi 

warumateblad dasruldeba, es iZleva davis sxva formiT gagrZelebis 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
877 Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.203. 
878 Wallgren, Carita,  ADR and Business, in: Goldsmith, J.C./Ingen-Housz, Arnold,/Pointon, Gerald, H. (Editors)  
ADR in Business, Practice and Issues across Countries and Cultures, ‘’Kluwer Law International’’, New-York, 2006, 
p.14.   
879 Deckert, Katrin,  Mediation in Frankreich -- Rechlitcher Rahmen und Praktische Erfahrungen, in: Hopt, 
Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, 
s.218. 
880 Nölting, Hubertus, Mediationsverträge, “Centrale für Mediation“, Hemsbach, 2003, s.13.  
881 Nölting, Hubertus, Mediationsverträge, “Centrale für Mediation“, Hemsbach, 2003, s.17.  
882 Roth, Markus,/Gherdane, David,  Mediation in Österreich, -- Zivilrechts-Mediations-Gesetz: Rechtlicher Rahmen 
und praktische Erfahrungen, in: Hopt, Klaus,J./Steffek, Felix,  Mediation, Rechtstatsachen, Rechtsvergleich, 
Regelungen, ‘‘Mohr Siebeck‘‘, Tübingen, 2008, s.134. 
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samarTlebriv da faqtobriv safuZvels rogorc federalur, aseve 

kantonebis doneze.883 

niSandoblivia, rom saboloo SeTanxmebis teqstis SemuSaveba 

safrangeTSi rogorc wesi mxareebis, an maTi advokatebis mier xdeba, 

mediators am SemTxvevaSi mxolod damxmaris funqcia aqvs da isic im 

SemTxvevaSi, Tu mxareebi mas aseT daxmarebas sTxoven.884 

Cohen da Thompson mier Catarebuli kvlevis Sedegad moZiebuli 55 

SemTxvevidan, rodesac mxarem moiTxova mediaciis Sedegad miRweuli 

SeTanxmebis gauqmeba fraud or misrepresentaion (TaRliToba da saqmis garmoebebis 

araswori warmodgena) miTiTebiT, mosarCelis sasargeblod mxolod 9 

SemTxveva dasrulda. warmatebuli sarCelebis mniSvnelovani nawili 

saojaxo davebis sferoSi gamarTul mediacias Seexeboda. mxares 

gansakuTrebiT gauWirdeba TaRliTobisa da saqmis garemoebebis arasworad 

warmodgenis mtkiceba, Tu is mediaciis procesis msvlelobis dros 

advokatiT iyo warmodgenili.885 mosarCele aseve iSviaTad aRwevs warmatebas 

iseTi sarCelebiT, sadac mediaciis Sedegad miRweuli SeTanxmebis gauqmebis 

safuZvlad Secdomas asaxelebs.886 sasamarTloebis aseTi damokidebuleba 

rTulad asaxsneli ar aris. mediaciis dros mdgomareobis kontroli 

mTlianad mxareTa xelSia. aqedan gamomdinare, yvela SesaZlo uaryofiTi 

Sedegis Tavidan acileba SesaZlebelia, Tu mxare am process uyuradRebod 

da upasuxismgeblod ar moiekideba. SeTanxmebaze misi iZulebis meqanizmi 

mediators ar gaaCnia. SeTanxmebis xelmoweramde meti yuradRebisa da 

gulisxmierebis gamoCena mxares Tavidan aacilebs grZelvadian da 

gaWianurebul sasamarTlo process.  

mediaciis Sedegad miRweuli SeTanxmeba SeiZleba gauqmdes, Tu 

damtkicdeba, rom mediatori da erTerTi mxare erToblivad moqmedebdnen 

imisTvis, rom meore mxare SecdomaSi SeeyvanaT da amiT maTTvis sasurveli 

SeTanxmebisaTvis mieRwiaT.887 
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s.218. 
885 Tochtermann, Peter,  Die Unabhängigkeit und Unparteilichkeit des Mediators, ”Mohr Siebeck,” Tübingen, 2008, 
s.213.  
886 Tochtermann, Peter,  Die Unabhängigkeit und Unparteilichkeit des Mediators, ”Mohr Siebeck,” Tübingen, 2008, 
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mediaciis Sedegad miRweuli SeTanxmeba aseve gauqmdeba, Tu mxare  

daamtkicebs, rom mediatori mikerZoebulad moqmedebda.888 cxadia, 

deklaraciuli normis doneze am mosazrebis sawinaaRmdego ar SeiZleba 

arsebobdes, Tumca sakmaod Znelia damtkiceba, konkretulad raSi gamoixata 

mediatoris mxarisadmi mikerZoebuloba da rodis Seityo mxarem amis 

Sesaxeb. Tu mediaciis procesis mimdinareobisas gaigo, ratom maSinve ar 

ganacxada, an ratom daTanxmda meore mxaresTan SeTanxmebis gaformebas 

rodesac amas veravin aiZulebda. mtkiceba sakmaod Zneli iqneba. 

mikerZoebuli mediatoris uflebamosilebis gareSe datoveba mxares 

martivad SeuZlia: mas ufleba aqvs am safuZvliT saerTod uari Tqvas 

mediaciis procesSi monawileobaze.  
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